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PREFATORY  NOTE. 


The  defects  of  this  volume  should  explain  themselves.  While 
it  is  considerably  larger  than  the  last  one,  it  containc  a  less 
number  of  oases,  and  most  of  them  are  reported  with  the  utmost 
brevity.  This  could  not  be  helped.  Oastillero  vs.  United  States, 
occupies  a  large  part  of  the  book,  though  compressed  within 
limits  as  narrow  as  common  fairness  would  permit.  Justice  to 
the  majority  of  the  Court  required  a  statement  of  the  facts  with 
the  documentary  evidence  on  which  the  decree  was  founded, 
and  a  short  abridgement  of  the  points  made  for  the  United 
States.  This  being  done,  it  was  due  to  the  dissenting  Judges 
and  the  counsel  for  the  claimants  that  the  arguments  on  the 
other  side  should  be  given  with  about  equal  fulness. 

But  the  inevitable  length  of  that  case  made  it  necessary  to 
exercise  a  strict  economy  of  space  in  reporting  the  others. 
In  nearly  all,  the  arguments  of  counsel  were  condensed, 
arranged,  and  otherwise  prepared  for  insertion,  but  were  omit 
ted  when  it  was  found  that  room  could  not  be  made  for  them. 

It  will  be  seen  that  the  Judges,  following  a  custom  long 
established  in  this  Court,  have  made  their  statements  so  foil 
that  in  most  cases  the  opinion  is  a  report  as  well  as  a  decision. 
The  reader  does  not  need  to  be  told  in  each  several  case  where 
he  must  look  for  the  facts.  It  is  enough  to  say  now,  once  for 
all,  that  when  the  whole  case  is  elaborately  set  forth  by  the 
Court,  it  cannot  be  necessary  to  give  the  same  version  over 
again,  or  proper  to  give  a  different  one. 

The  members  of  the  profession  should  know  that  their  thanks 
are  due  to  Mr.  &  Conor,  Mr.  Dana,  and  Mr.  Carlisle,  for  putting 
into  a  condensed  and  readable  form  the  admirable  arguments 
made  by  the  first  named  gentleman  in  Oastillero  vs..  United 
States,  and  by  the  two  last  in  the  Prise  Oases. 


MEMORANDA. 


The  two  seats  on  the  Bench  which  were  unoccupied  at  the 
close  of  the  lost  term  were  filled  during  the  vacation  by  the 
appointments  of  the  Honorable  Samuel  F.  Miller,  of  Iowa, 
and  the  Honorable  David  Davis,  of  Illinois. 

An  Act  of  Congress  having  been  passed  authorizing  a  tenth 
Judge,  the  Honorable  Stephen  J.  Field,  of  California,  wai 
•Pliointed. 


•JUDGES  AND  OFFICERS  OF  THE  SUPREME  COURT 

AT  DECEMBER  TERM,  166*. 


CHIEF  JUSTICE. 

Hon.  ROGER  B.  TANEY,  of  Maryland. 

JUSTICES, 

Hon.  JAMES  M.  WAYNE,  of  Georgia. 
Hon.  JOHN  CATRON,  of  Tennessee. 
Hon.  SAMUEL  NELSON,  of  New  York. 
Hon.  ROBERT  C.  GRIER,  of  Pennsylvania. 
Hon.  NATHAN  CLIFFORD,  of  Maine. 
Hon.  NOAH  M.  SWA YNE,  of  Ohio. 
Hon.  SAMUEL  F.  MILLER,  of  Iowa. 
Hon.  DAVID  D  A  VIS,  of  Illinois. 

ATTO&NZY-GSNEEAIi. 

Hon.  Edward  Batbs,  of  Missouri 

OXJEBK* 

W.  T.  Cakeoll,  Esq.,  of  Washington  City. 


W.  H.  Lamon,  of  Illinois. 


(O 


ORDER  OF  COURT. 


Then  utring  been  two  Associate  Justices  of  this  Court 
appointed  since  its  last  session,  it  is  ordered  that  the  following 
allotment  be  made  of  the  Chief  Justice  and  Associate  Justices 
of  said  (k  urt  among  the  Circuits,  agreeably  to  the  Act  of  Con- 
gress in  sn  ->h  case  made  and  provided;  and  that  such  allotment 
be  entered  of  record,  viz. : 

For  the  FLst  Circuit,  Nathan  Clifford,       Associate  Justice 


S*xmd    " 

Samuel  Nelson, 

u                  u 

Thjrd      « 

Robert  0.  Grier, 

u                  u 

Fourth    " 

Roger  B.  Taney, 

Chief  Justice. 

Fifth       - 

Jas.  M.  Wayne, 

Associate  Justice. 

Sixth      " 

John  Catron, 

u                  a 

Seventh  " 

Noah  M.  Swayne, 

m                  m 

Eighth    " 

David  Davis, 

M                         M 

Ninth      « 

Samuel  F.  Miller, 

M                        M 

Tenth      « 

Stephen  J.  Field, 

U                         M 

Executive  Mansion, 

Washington,  June  22, 1868. 

Whereas,  '/he  Act  of  Congress  approved  the  8d  day  of 
March,  A.  D.  1868,  entitled  "An  Act  to  provide  Circuit  Courts 
for  the  Districts  of  California  and  Oregon,  and  for  other  pur- 
poses," authorised  the  appointment  of  one  additional  Associate 
Justice  of  the  Supreme  Court  of  the  United  States,  and  provided 

that  the  Districts  of  California  and  Oregon  should  constitute  the 
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Tenth  Circuit,  and  that  the  other  circuits  should  remain  as  then 
constituted  by  law.  And  whereas,  Stephen  J.  Field  was  ap- 
pointed the  said  additional  Associate  Justice  of  the  Supreme 
Court  since  the  last  adjournment  of  said  Court,  and  conse- 
quently he  was  not  allotted  to  the  said  Circuit  according  to  the 
fifth  section  of  the  Act  of  Congress,  entitled  an  "  Act  to  amend 
the  judicial  system  of  the  United  States,  approved  the  29th  day 
April,  1802."  Now  I,  Abraham  Lincoln,  President  of  the 
United  States,  under  the  authority  of  said  section,  do  allot  the 
said  Associate  Justice,  Stephen  J.  Field,  to  the  said  Tenth 
CJircuit 

ABRAHAM  LINCOLN. 
Attest, 

Titian  J.  Coffey, 

Attorney-General,  ad  interim, 
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SUPREME  COURT  OF  THE  UNITED  STATES, 

DECEMBER  TERM,   1862. 


Thb  United  States  vs.  Andres  Casttlleho. 
Andres  Casttllebo  vs.  The  United  States. 

t.  Paredes,  President  of  Mexico,  from  15th  December,  1845,  until 
29th  July,  1846,  exercised  extraordinary  powers,  but  it  is 
not  certain  that  such  of  his  acts  as  violated  the  law  were 
ever  ratified : — Semble,  That  such  ratification  was  necessary 
to  make  his  acts  valid  as  against  the  government. 

S.  Conceding  the  power  of  the  acting  President  of  the  Republic, 

*  to  make  a  grant  of  land  in  California,  the  several  documents 

attesting  any  supposed '  grant  are  to  be  examined  with  care, 

since  it  thus  becomes  a  question  of  construction  whether  it 

was  or  wis  not  intended  to  be  a  grant. 

8.  A  party  assorting  that  he  had  discovered  and  denounced  a 
valuable  mine  in  California,  presented  a  memorial  to  the 
Junta  de  Mineria,  asking  a  loan  of  money  and  materials  to 
work  it,  and  also  requesting  the  Junta  to  recommend  that 
the  government  grant  him  as  a  colonist  two  square  leagues 
on  his  mining  possession.  The  Junta  communicated  the 
memorial  to  the  Minister  of  Justice,  with  their  approval  of 
the  loan,  &c. ;  but  declined  to  give  any  opinion  upon  the 
propriety  of  granting  the  land.  The  Minister  of  Justice  in 
the  name  of  the  President  concurred  with  the  Junta,  and 
with  respect  to  the  land,  ordered  the  proper  measures  to  be 
taken  by  the  Minister  of  Relations,  "with  the  understanding 
that  the  government  accedes  to  the  petition."  The  Minister 
of  Relations  made  out  and  gave  to  the  applicant  a  dispatch 
addressed  to  the  Governor  of  California  reciting  the  pre\ious 
VOL.  II.  2  (17) 


18  SUPREME   COUBT. 


The  United  States  vs.  Andres  Castillero. 

proceedings  and  declaring  that  he  did  so  in  order  that  the 
Governor  might  put  the  applicant  in  possession  of  the  two 
square  leagues  "  in  conformity  with  the  laws  and  decrees  on 
the  subject  of  colonization."  The  dispatch  was '  never 
delivered  to  the  Governor : — Held,  That  this  was  not  a  graut 
for  two  leagues  of  land  nor  intended  to  be  so. 

4.  The  legal  effect  of  the  dispatch  of  the  Minister  of  Relations 
was  merely  to  authorize  a  regular  application  to  the  Gover- 
nor by  petition  under  the  laws  of  1824  and  1828  to  be 
followed  by  such  steps  as  those  laws  require,  and  a  grant  of 
land  if  the  Governor  should  ascertain  that  it  was  proper  to 
make  one. 

6  To  say  that  these  proceedings  at  the  City  of  Mexico  were  in 
themselves  an  absolute  grant,  either  legal  or  equitable,  of  the 
land  claimed  under  them,  is  a  manifest  error  which  this 
Court  cannot  be  expected  to  sanction. 

6.  The  case  of  United  Slates  vs.  Castillero,  (23  How.  468,)  reviewed 

and  shown  to  be  entirely  different  from  this  in  its  facts,  aaVl 
in  the  legal  principles  applicable  to  it. 

7.  If  the  mine  was  on  private  property,  the  Governor  was  wholly 

without  power  to  make  a  grant  of  land  there,  for  his  juris- 
diction under  the  colonization  laws  extends  only  so  far  as  to 
make  grants  of  public  lands. 

8.  Nor  would  it  benefit  the  claimant,  if  it  were  now  shown  that  it 

was  public  land  because  his  own  representations  prove  that 
he  fully  believed  it  to  be  private  property. 

9.  A  mining  right  or  privilege   under  the  Mexican   ordinances 

relating  to  that  subject,  is  a  title  to  land  within  the  meaning 
of  the  Act  of  1851,  and  therefore  the  Board  of  Land  Com- 
missioners had  jurisdiction  to  investigate  a  claim  to  such 
right. 
I ).  The  ordinances  made  and  established  by  the  King  of  Spain  at 
Madrid  in  1783,  prescribe  the  mode  of  acquiring  titles  to 
mines,  and  were  in  force  throughout  the  Republic  of  Mexico 
at  the  date  of  the  American  conquest  of  California. 

11  A  strict  compliance  with  the  terms  and  conditions  of  those 

ordinances  is  required  by  the  ordinances  themselves,  and  is 
shown  to  be  necessary  on  general  principles  by  all  the  writers 
on  the  subject. 

12  Registry  is  the  basis  of  title  to  a  mine,  and  no  mine  can  be 

lawfully  worked  until  it  is  registered;  nor  can  any  title 
thereto  be  acquired  either  by  the  discoverer  or  by  any  other 
person  without  a  registry. 

18  Registry  consists  of  an  entry  in  a  book  kept  by  the  piopei 
public  authority 
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14.  Claimant  of  a  mining  right  filed  with  his  petition  an  espediente 
of  his  title  certified  by  an  Alcalde  to  be  a  true  copy  to  the 
letter  from  the  original  in  his  office.  It  was  afterwaad* 
proved  that  the  expediente  and  the  certificate  were  in  the 
handwriting  of  a  party  interested,  who  had  copied  them 
from  papers  ftarnished  by  another  party  also  interested,  and 
that  the  Alcalde  had  signed  the  certificate  without  seeing  any 
original: — Held,  That  this  document  is  entirely  unworthy 
of  credit. 

15  Claimant  produced  another  espediente  certified  by  a  Mexican 
Alcalde  who  could  not  write  nor  read  writing.  This  expe- 
dient*) differed  in  some  particulars  from  that  which  the 
claimant  filed  with  his  petition.  The  Alcalde,  though  a 
witness,  was  not  asked  to  verify  the  document.  It  was  in 
the  handwriting  of  another  witness  who  swore  to  that  fact, 
but  did  not  testify  from  what  he  had  copied  it  i—Heldr  That 
such  a  document,  so  proved,  is  entitled  to  very  little  conside 
ration. 

1 6.  Another  espediente  was  produced  at  a  subsequent  period  which 
the  claimant  alleged  to  be  the  original  from  the  archives, 
though  it  differed  materially  from  the  two  others  previously 
alleged  to  be  copies.  A  witness  testified  that  he  found  it 
among  the  records  in  January,  1851,  but  it  bore  no  official 
marks,  it  was  never  seen  among  the  archives  previous  to  that 
time,  the  claimant's  counsel  had  made  affidavit  in  December, 
1850,  that  the  original  expediente  was  in  Mexico  and  could 
not  be  produced,  nor  a  copy  of  it  flirnished,  though  it  had 
.  been  diligently  sought  for : — Held,  That  this  document  was 
not  sufficiently  proved,  and  that  the  testimony  of  Mexican 
officers  and  assisting  witnesses  who  swore  to  its  execution  by 
them  at  or  about  the  time  of  its  date  did  not  establish  it  as 
an  official  paper. 

II  .  fourth  and  still  different  expediente  was  introduced  by 
claimant  near  the  close  of  the  case.  It  was  certified 
(all  but  the  act  of  possession)  by  an  Alcalde  who  admitted 
on  his  oath  that  the  papers  bad  been  sent  to  him  from 
the  mine,  and  he  had  signed  the  certificates  without 
knowing  what  they  were.  The  Mexican  officer  and  his 
assisting  witnesses  were  then  called  to  prove  that'  the  act 
of  possession  in  this  expediente  was  a  duplicate  original 
Upon  these  and  other  circumstances  it  was: — Held,  Tha« 
this  expediente  could  not  be  regarded  as  a  genuine  document, 
and  that  its  production  at  that  late  stage  of  the  case,  added 
to  its  glaring  inconsistency  with  the  evidence  previously 
given,  had  the  effect,  not  only  to  impair  all  confidence  in  the 
first  expediente,  but  to  discredit  all  the  witnesses  who  had 
•worn  to  the  papers  of  which  it  was  composed 
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18.  Title  to  a  mine  is  vested  by  the  adjudication  or  decree  of  the 

proper  tribunal  in  a  case  duly  presented  for  decision,  and  by 
ti      the  registry  of  the  adjudication,  together  with  the  proceed- 
ings on  which  it  is  founded. 

19.  The  mere  fact  of  discovery  without  such  adjudication  and  reg- 

istry, gives  no  title  to  the  discoverer,  though  it  is  also  true 
that  without  proof  of  discovery  there  can  be  no  adjudication 
in  his  favor. 

20.  To  complete  the  adjudication  and  carry  it  into  effect,  the 

boundaries  must  be  fixed  ;  else  the  title  or  claim,  like  other 
indefinite  interests  in  lands,  will  be  void  for  uncertainty ;  and 
this  rule  applies  to  mines  situate  on  public  as  well  as  to  those 
on  private  lands. 

SI.  An  Alcalde  had  no  jurisdiction  under  the  mining  laws  and  could 
make  no  title  to  a  mine.  The  tribunal  empowered  to  exer- 
cise this  jurisdiction  was  the  Mining  Deputation  of  the  terri- 
tor}*  or  the  nearest  one  thereto. 

82.  The  fact  that  no  Mining  Deputation  nor  no  Courts  of  First 
Instance  were  established  in  California,  would  show  that  a 
law,  giving  jurisdiction  over  mines  to  an  Alcalde,  might  have 
been  a  convenience  to  the  people,  but  it  doe:  not  show  that 
such  a  law  existed. 

23.  It  may  be  safely  inferred  from  the  character  and  history  of 

Mexico,  that  its  supreme  government  reserved  to  itself  the 
power  over  its  mines,  and  \.  irposely  withheld  all  jurisdiction 
of  that  nature  from  the  local  authorities  of  its  distant  and 
frontier  territories. 

24.  If  the  Alcalde  had  jurisdiction  it  would  be  necessary  for  the 

claimant  to  show  that  such  jurisdiction  was  exercised  in 
accordance  with  the  requirements  of  the  mining  ordinances. 

25.  Some  of  the  provisions  of  those  ordinances  are  doubtless  di- 

rectory, and  others  conditions  subsequent,  but  some  of  them 
are  clearly  conditions  precedent. 

26  Those  provisions  which  appertain  to  the  registry  of  the  mine 

and  the  action  of  the  tribunal  thereon,  and  in  respect  to  the 
Judicial  possession  of  it,  are  conditions  precedent,  and  a  dis- 
coverer cannot  support  a  title  without  showing  a  substantial 
compliance.  Want  of  registry  and  omission  to  mark  bound- 
aries on  the  ground  are  fatal  defects  in  a  mining  title. 

27  A  discoverer  who  neglects  to  have  his  title  adjudicated  and 

registered  agreeably  to  the  ordinance,  or  to  have  his  per- 
tenencias  measured  and  marked,  does  not  by  such  negligence 
forfeit  his  title ;  but  simply  fails  to  acquire  any  title  which 
could  be  the  subject  of  forfeiture. 
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ii.  Claimant  went  to  Mexico  six  months  after  the  alleged  date  of 
his  mining  title.  He  petitioned  the  Junta  for  aid  and  asked 
a  land  grant,  as  mentioned  in  note  3.  He  asserted  that  he 
had  discovered  and  denounced  a  mine,  but  produced  no  title 
papers,  and  falsely  stated  that  the  mine  was  in  the  Mission 
of  Santa  Clara,  suppressing  the  fact  that  it  was  on  a  private 
rancho  five  leagues  distant  from  that  Mission.  He  requested 
the  Junta  to  recommend  the  approval  of  the  possession  of 
the  mine  which  had  been  given  him  by  the  local  authorities 
of  California  The  Junta  agreed  to  furnish  the  assistance 
and  recommended  the  approval  or  confirmation.  The  Presi- 
dent approved  of  the  agreement  made  by  the  Junta  in  order 
to  commence  working  the  mine  (as  one  of  his  ministers  said) 
or  (according  to  another)  for  the  exploration  of  the  mine,  but 
made  no  decree  concerning  the  title  :—Heldt  That  these 
proceedings  were  not  a  confirmation  or  approval  of  any  title 
which  the  claimant  might  previously  have  obtained  from  an 
Alcalde  in  California,  and  therefore,  the  documents  produced 
to  show  that  he  had  such  a  title  must  stand  or  fall  by  their 
own  contents  and  the  evidence  which  supports  them  on  their 
original  merits. 

29  The  Court  discusses  numerous  acts  of  the  original  claimant 
and  of  parties  interested  in  the  mine,  and  especially  those 
disclosed  in  a  correspondence  between  them,  and  holds  these 
acts  to  be  evidence  that  the  claimant  and  his  alienees  knew 
full  well  the  invalidity  of  the  title  which  he  and  they  were 
setting  up. 

SO.  The  assurance  given  by  the  Mexican  Government  when  the 
treaty  of  peace  was  under  negotiation,  that  no  title  for  land 
in  California  had  been  made  of  later  date  than  13th  May, 
1846  ;  he  assent  to  the  tenth  article  which  contained  a  similar 
declaration  ;  and  her  acceptance  of  the  subsequent  explana- 
tions contained  in  a  protocol  which  promised  the  protection  of 
the  American  Government  only  to  such  titles  as  were  made 
before  that  time,  prove  that  Mexico  herself  did  know,  and 
must  have  known,  that  the  pretensions  of  the  claimants  under 
a  title  of  later  date  were  unfounded. 

These  were  cross  appeals,  severally  taken  by  the  United 
States,  and  by  the  claimants,  from  a  decree  of  the  District 
Court  for  the  Northern  District  of  California,  in  a  claim  of 
Andres  Castillero,  for  land,  under  the  Act  of  March  3,  1851. 

Before  the  commencement  of  the  proceeding,  the  claim  had 
been  divided,  and  most  of  the  shares  in  it  were  held  by  other 
persons,  who,  with  Castillero,  occupied  the  lands  under  the 
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name  of  the  New  Almaden  Mining  Company.  But  the  petition 
to  the  Board  of  Land  Commissioners  was  presented  by  the 
attorneys  of  the  company  in  the  name  of  Castillero  alone,  for 
his  benefit,  and  the  benefit  of  those  holding  under  him. 

The  petition  set  forth  that  Castillero  discovered  a  mine  of 
cinnabar  in  1845;  that  having  formed  a  company  to  work  it, 
he,  on  the  22d  of  November,  and  8d  of  December,  1846,  de 
nounced  it,  and  on  the  80th  of  December  received  juridical  pos- 
session in  due  form  from  the  magistrate  of  that  jurisdiction ; 
that  the  record  of  his  mining  possession  was  afterwards  sub- 
mitted to  the  Junta  de  Fomento  y  Administracion  de  Mineria, 
who  declared  it  to  be  legal,  and  recommended  to  the  Executive 
not  only  that  it  be  confirmed,  but  that  two  square  leagues  be 
granted  him  on  the  surface  of  his  mining  possession ;  that  the 
grant  of  two  square  leagues  was  made  on  the  20th  of  May,  1846, 
and  an  order  or  patent  of  title  issued  to  him  on  the  28d,  with 
which  he  started  to  take  possession,  but  was  prevented  by  the  war ; 
that  as  soon  as  possible  he  got  a  survey  made ;  that  by  virtue 
of  these  facts  he  acquired  a  perfect  title,  under  which  he  and  his 
grantees  have  held  possession  ever  since  1845,  expending  im- 
mense sums  of  money  upon  it.  The  petition  concludes  with  a 
prayer  that  the  Land  Commissioner  will  confirm  to  him  "the 
two  square  leagues  of  land,  as  embraced  in  his  mining  posses- 
sion and  grant  as  aforesaid." 

Along  with  the  petition  the  claimants  filed  copies  of  the  title 
documents  under  which  they  claimed  the  mine  and  lands.  The 
mining  title  consisted  of  the  following  papers  united  together 
m  the  form  of  an  expediente. 

14  Senor  alcalde  of  first  nomination : 

"  Andres  Castillero,  captain  of  permanent  cavalry  and  at  present 
resident  in  this  department,  before  your  notorious  justification  makes 
representation :  That  having  discovered  a  vein  of  silver,  with  a  ley 
of  gold,  on  the  rancho  pertaining  to  Josl  Reyes  Berreyesa,  retired 
sergeant  of  the  Presidio  Company  of  San  Francisco,  and  wishing  to 
work  it  in  company,  I  request  that,  in  conformity  with  the  ordinance 
on  mining,  you  will  be  pleased  to  fix  up  notices  in  public  places  of 
the  jurisdiction,  in  order  to  make  sure  of  my  right  when  the  time 
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of  the  juridical  possession  may  arrive,  according  to  the  laws  on  the 
matter. 

"  I  pray  yon  to  provide  in  conformity,  in  which  I  will  receive  favor 
and  justice ;  admitting  this  on  common  paper,  there  being  none  of 
the  corresponding  stamp. 

"Pueblo  of  San  Joed  Guadalupe,  November  twenty-second, 
eighteen  hundred  and  forty-five. 

"  Andres  Castillero." 

"  This  is  a  copy  of  the  original  to  which  I  refer,  signing  it  with 
two  assisting  witnesses,  in  the  Pueblo  of  San  Joed  Guadalupe,  on 
the  13th  of  January,  1846. 

"  Pedro  Chabolla. 
"  Assisting  witnesses — 
Sansevain, 
Jos6  Sunol." 
"  Seftor  alcalde  of  first  nomination  : 

" 1,  Andres  Castillero,  permanent  captain  of  cavalry,  before  youi 
well-known  justification,  appear  and  say ;  That  on  opening  the  mine 
which  I  previously  denounced  in  this  court,  I  have  taken  out,  besides 
silver  with  a  ley  of  gold,  liquid  quicksilver,  in  the  presence  of  several 
bystanders,  whom  I  may  summon  on  the  proper  occasion. 

"  And  considering  it  necessary  for  the  security  of  my  right  so  to 
do,  I  have  to  request  of  you,  that  uniting  this  representation  to  the 
denouncement,  it  may  be  placed  on  file,  it  not  going  on  stamped 
paper,  because  there  is  none. 

44 1  pray  you  to  take  measures  to  this  effect,  in  which  1  will  receive 
favor  and  grace, 
"  Santa  Clara,  December  3,  1845. 

"Andres  Castillero." 
"  This  is  a  copy  of  the  original  to  which  I  refer,  signing  it  with 
the  witnesses  of  my  assistance,  in  the  Pueblo  of  San  Jos4  Guadalupe, 
on  the  13th  of  January,  1846. 

Pedro  Chabolla. 
"  Assisting  witnesses : 

P.  Sansevain, 
Josl  Sunol." 
"  There  being  no  deputation  on  mining  in  the  Department  of  Cali- 
fornia, and  this  being  the  only  time  since  the  settlement  of  Upper 
California,  that  a  mine  has  been  worked  in  conformity  with  the  laws 
—and  there  being  no  Juez  de  Letras  (Professional  Judge)  in  the  See- 
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ond  District,  I,  the  Alcalde  of  first  Nomination,  citizen  Antonia  Mark 
Pico,  accompanied  by  two  assisting  witnesses,  have  resolved  to  act 
in  virtue  of  my  office  for  want  of  a  Notary  Public,  there  being  none, 
for  the  purpose  of  giving  juridical  possession  of  the  mine  known  by 
the  name  of  Santa  Clara,  in  this  jurisdiction,  situated  on  the  Rancho 
of  the  retired  sergeant  Jos£  Reyes  Berreyesa,  for  the  time  having 
expired,  which  is  designated  in  the  ordinance  of  mining,  for  citizen 
Don  Andres  Castillero  to  show  his  right,  and  also  for  others  to  allege 
a  better  right,  between  the  time  of  denouncement  and  this  date,  and 
the  mine  being  found  with  abundance  of  metals  discovered,  the  shaft 
made  according  to  the  rules  of  art,  and  the  working  of  the  mine 
producing  a  large  quantity  of  liquid  quicksilver,  as  shown  by  the 
specimens  which  this  court  has ;  and  as  the  laws  now  in  force  so 
strongly  recommended  the  protection  of  an  article  so  necessary  for 
the  amalgamation  of  gold  and  silver  in  the  Republic,  I  have  granted 
three  thousand  varas  of  land  in  all  directions,  subject  to  what  the 
general  ordinance  of  mines  may  direct,  it  being  worked  in  company, 
to  which  I  certify,  the  witnesses  signing  with  me ;  this  act  of  posses- 
sion being  attached  to  the  rest  of  the  expediente,  deposited  in  the 
Archives  under  my  charge.  This  not  going  on  stamped  paper, 
because  there  is  none,  as  prescribed  by  law. 

"  Jazgado  of  San  Jos£  Guadalupe,  December  30, 1845. 

".  Antonio  Maria  Pioo. 

"  Assisting  witnesses : 

Antonio  Sunol, 
Josd  Noriega. " 

"  I  have  received  of  Don  Andres  Castillero  the  sum  of  twenty-five 
dollars,  on  account  of  the  fees  for  the  possession  of  the  quicksilver, 
mine,  which  is  in  this  jurisdiction,  under  my  charge,  named  Santa 
Clara. 

"  Court  House  of  San  Jos£  Guadalupe,  December  30,  1545. 

"$25.  "Antonio  Maria  Pico." 

"Writing  of  partnership  executed  by  Don  Andres  Castillero, 
captain  of  permanent  cavalry,  with  the  commanding  general,  Don 
Jos£  Castro,  and  the  Scnores  Secundino  Robles  and  Teodoro  Robles, 
and  a  voluntary  grant  which  the  partners  make  perpetually  to  the 
Rev.  Father  Fria,  Jos£  Maria  del  Refugio  Suarez  del  Real,  of  a 
mine  of  silver,  gold,  and  quicksilver,  in  the  Rancho  of  Don  Jose* 
Reyes  Berrejesa,  in  the  jurisdiction  of  the  Pueblo  of  San  Jose* 
Guadalupe 
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"  Art  1.  Don  Andres  Castillero,  conforming  in  all  respects  to  the 
ordinance  of  mining,  forms  a  regular  perpetual  partnership  with  the 
said  persons  in  this  form  :  The  half  of  the  mine,  which  is  that  of 
which  he  can  dispose,  will  be  divided  in  three  parts,  in  this  manner ; 
four  shares  to  Don  Jos£  Castro ;  four  shares  to  Senores  Secundino 
and  Teodoro  Robles  \  and  the  other  four  shares  to  the  Rev.  Father 
Josl  Ma.  R.  S.  del  Real,  as  a  perpetual  donation. 

"  Art.  2.  Neither  of  the  partners  can  sell  or  alienate  any  of  his 
shares,  so  that  he  who  may  do  so  shall  lose  his  right,  which  shall 
revert  to  the  other  partners. 

"  Art.  3.  The.  expenses  shall  be  borne  in  proportion  to  the  shares, 
a  formal  account  being  kept  by  an  accountant,  who  will  be  paid 
from  the  common  fund. 

44  Art.  4.  That  prescribed  by  the  ordinance  of  mining  being  com- 
plied with  in  every  thing,  whatever  difference  may  arise  will- be 
decided  by  the  partners  themselves. 

"  Art.  5.  Don  Andres  Castillero  will  direct  the  labors  expenses, 
and  works,  and  in  his  absence  the  Rev.  Father  Friar  Jose  iMaria  R 
S  del  Real 

u  Art.  6.  Of  the  products,  no  larger  quantities  will  be  taken  out 
tl  an  are  necessary  for  the  arrangement  of  the  negotiation  until  the 
w  >rks  may  be  regulated,  and  whatever  the  quantity  may  be,  it  must 
tx  with  the  consent  of  all  the  partners  until  the  negotiation  may  be 
ai  ranged. 

"  Art.  7.  These  agreements  will  be  authenticated  by  the  prefect  of 
tl  3  second  district,  Don  Manuel  Castro,  the  original  document  being 
d.  posited  in  the  archives  of  the  district,  (partido,)  a  copy  certified 
b;  his  honor  being  left  with  the  persons  interested. 

"Mission  of  Santa  Clara,  November  2d,  one  thorrand  eight  hun- 
b  .*3d  and  forty-five. 

"Andres  Castillero 

"  For  the  comd'g  general,  Don  Joetf  Castro, 

"ANDRE8  CASTILLERO, 

"  Jose  Maria  Del  R.  S.  Del  Real. 
"For  the  Senores  Secundino  Robles  and  Teodoro  Robles. 

"FRANCI8CO  AaOE 

"  It  is  a  copy  of  the  original,  to  which  I  refer. 

*'  Santa  Clara,  December  8,  1845. 

"Manuel  Castro. 
"  Antonio  M.  Pioo" 
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To  this  expediente  was  appended  the  following  certificate  by 
James  W,  Weekes,  who  was  then  acting  as  Alcalde  of  San 
Jos& 

"  Court  of  the  Justice  of  the  Peace, 

11  San  Jose  Guadalupe,  Upper  California. 
"  I  certify  in  due  form  that  the  foregoing  is  a  faithful  copy  made 
to  the  letter  from  its  original,  the  "  expediente"  of  the  mine  of  Santa 
Clara  or  New  Almaden,  which  exists  in  the  archives  under  my 
charge,  to  which  I  refer.  And  in  testimony  thereof,  I  have  signed 
it  this  twentieth  day  of  January ,.  one  thousand  eight  hundred  and 
forty-eight 

"James  Weekes,  Alcalde." 

Weekes  being  called  by  the  United  States  as  a  witness,  testi- 
fied that  the  body  of  the  papers,  as  well  as  the  certificates,  were 
written  by  James  Alexander  Forbes,  then  one  of  the  complain- 
ants, and  that  he  (Weekes)  had  signed  the  certificate  without 
seeing  any  original,  but  merely  because  Forbes  requested  him 
to  do  so,  and  in  the  belief  that  such  a  request  would  not  be 
made  unless  it  was  right.  J.  A.  Forbes  swore  that  he  made  the 
copy,  not  from"  official  papers,  but  from  papers  furnished  him  by 
Alexander  Forbes,  another  claimant.  J.  A.  Forbes,  being 
British  vice-consul,  added  to  the  certificate  of  Weekes  the  fol 
lowing  certificate  of  his  own. 

44  British  Vice  Consulate  fob  California,) 

San  Francisco,  ]" 
"  I  hereby  certify  that  the  signature  to  the  above  certificate  is  the 
true  and  proper  handwriting  of  the  person  it  represents,  and  that  it 
is  worthy  of  all  faith  and  credit. 

"  In  witness  whereof,  I  have  hereunto  placed  my  hand  and  official 
seal  this  twenty-first  day  of  January,  one  thousand  eight  hundred 
and  forty-eight. 

"  Jas.  Alexander  Forbes, 

"  Vice  Consul." 


•mer.t  KM. 

VlCC  Coital  LATE- 


I 

Aftei  the  document  was  made  and  sq  certified  it  was  returned 
to  Alexander  Forbes,  who  took  it  to  Tepic,  in  Mexico,  and 
there  procured  for  it  the  following  additional  certificates* 
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"  JE8U8  Yejae,  Notary  Public. 

"  I  certify  and  assure  that  the  last  preceding  signature  of  the 
Senor  Vice  Consul,  Don  James  Alexander  Forbes,  is  his  own,  which 
said  Senor  is  accustomed  to  use,  1  haviag  become  acquainted  with 
it  when  I  knew  him  during  his  stay  in  this  city,  on  the  way  to 
Upper  California,  by  various  acts  which  he  executed  in  the  house  of 
Messrs.  Barron,  Forbes  &  Co. 

"  And  at  the  request  of  the  same  persons  1  affix  my  notarial  mark 
and  signature  to  this  testimony,  in  Tepic,  on  the  fifteenth  of  March, 
one  thousand  eight  hundred  and  fifty. 

"  Jesus  Vejar." 

"  We,  the  Constitutional  First  Alcalde  and  Notary  Public,  who 
sign,  certify  and  assure,  that  the  preceding  mark  and  signature  are 
those  which  the  Notary,  Jesus  Yejar,  is  accustomed  to  use  in  all 
the  acts  which  pass  before  him.  We  thus  prove  it,  in  Tepic,  on  the 
fifteenth  day  of  March,  one  thousand  eight  hundred  and  fifty. 

"  Eusebio  Fernandez  " 

"  Consulate  of  the  United  State& 
"I,  George  W.  P.  Bissell,  Consul  of  the  United  States  of  North 
America  for  this  district,  hereby  certify  that  the  signatures  attached 
to  the  foregoing  document  are  in  the  true  handwriting  of  the  sub- 
scribers, who  legally  hold  the  situations  therein  represented,  and 
are  worthy  of  all  faith  and  credit. 

"  In  testimony  whereof,  I  hereunto  set  my  hand  and  seal  of  office 
,-  s  1  this  1st  day  of  December,  in  the  year  1850,  in  the  city  of 
1        "J     Tepic. 

"  G.  W.  P.  Bissell, 

United  Slates  Consul. 
"  Filed  in  office  September  20,  1850. 

"George  Fisher." 

It  was  a  copy  of  this  espediente  and  of  the  certificates  ap- 
pended to  it  that  was  filed  with  claimants'  petition.  The  papers 
\s  made  out  by  James  Alexander  Forbes  was  not  produced  by 
them  until  August  18th,  1856,  after  the  appeal  to  the  District 
Court,  when  it  was  brought  in  upon  a  formal  notice  from  the 
Unitea  States  and  an  order  of  the  Court.  Upon  its  being  com- 
pared with  the  espediente,  afterwards  alleged  by  the  claimants 
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to  be  the  original  record,  it  was  found  not  to  correspond  with 
it,  but  differed  in  many  and  very  essential  respects. 

On  the  6th  of  November,  1856,  the  claimants  introduced  anoth- 
er espediente,  certified  as  a  copy  from  the  record,ty  Pedro  Cha- 
boya.  The  certificate  is  dated  13th  of  August,  1846.  Chaboya 
was  second  Alcalde  that  year.  Juan  Fernandez  recognized  it 
as  being  in  the  handwriting  of  Salvio  Pacheco,  who  being  sworn, 
testified  that  he  had  written  it,  certificate  and  all,  except  Cha- 
boya's  signature,  but  gave  no  account  of  any  original  from 
which  he  had  copied  it.  He  added  his  belief  that  the  signature 
was  the  handwriting  of  Chaboya.  Chaboya  himself  was  not 
interrogated  on  the  subject.  This  document  also  differed  from 
that  previously,  produced. 

In  was  on  the  30th  of  January,  1858,  that  the  claimants  put 
into  the  case  the  espediente  which  they  asserted  was  the  origi- 
nal record  made  up  by  the  Alcalde  at  the  time  when  the  pro- 
ceeding was  closed  by  the  delivery  of  ..possession  to  Castillero. 
It  was  brought  into  Court  from  the  recorder's  office  of  Santa 
Clara  county,  by  Mr.  Houghton,  the  deputy  recorder.  On  the 
back  of  it  was  the  official  mark — "  Filed  25  February,  1853,  at 
12  o'clock  A.  M.  J.  M.  Murphy,  recorder,  by  S.  O.  Houghton, 
deputy."  It  appeared  also,  that  there  was  on  the  paper  a  note 
in  pencil,  by  Mr.  Richardson,  to  the  effect  that  it  was  filed  21st 
of  January,  1851.  Richardson  was  then  recorder.  He  was  not 
a  witness,  but  Houghton  made  a  deposition  in  which  he  gave 
the  following  account  of  the  filing  by  him : 

"  The  first  recollection  I  have  of  the  document  is  a  few  days 
before  the  date  of  this  filing  on  the  back  of  it,  which  is  '  Filed 
February  25th,  A.  D.  1853,  at  12  o'clock,  A.  M.f  J.  M.  Murphy, 
Recorder,  By  S.  0.  Houghton,  Deputy.' 

"  I  think  it  was  sometime  in  the  month  of  February,  I  think  so 
from  the  time  this  filing  is  dated.  Mr.  James  A.  Forbes  came  to 
the  office  and  desired  to  see  the  record  of  this  paper,  describing  the 
paper  to  me.  I  examined  the  record  and  told  him  that  it  was  not 
recorded  there.  He  then  looked  for  it  himself  and  insisted  that  i« 
was  recorded  there  ;  he  did  not  find  it.  He  was  looking  for  the 
record  of  the  paper,  not  for  the  paper  itself    Some  days  after  that  I 
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found  the  paper  in  the  office.  There  was  a  safe  in  the  office,  in  the 
top  of  which  were  some  papers;  there  was  aiso  a  desk  with  pigeon- 
holes containing  papers,  1  found  it  in  one  or  the  other  of  them.  1 
do  not  recollect  which. 

"  Q.  When  you  found  the  paper,  how  did  you  recognize  it  ? 

"  A.  By  the  description  given  of  it  by  Mr.  Forbes. 

"  Q.  If  you  had  ever  seen  such  a  paper  before  in  the  office,  would 
you  not  have  remembered  it  ? 

"A  I  think  that  I  should. 

"  Q.  Were  you  not  surprised  when  you  saw  the  paper  f 

"  A.  I  was  surprised  that  such  a  paper  should  be  there  without  its 
being  known. 

"  Q.  Did  Mr.  James  A.  Forbes  appear  to  be  making  a  thorough 
search,  and  about  how  long  was  he  in  searching  for  the  record  of 
that  paper  of  which  you  have  before  spoken  ? 

"  A.  I  think  he  and  I  together  searched  more  than  one  day,  he 
represented  the  paper  to  me  to  be  of  great  importance,  and  I  made 
a  vc  ry  thorough  search  for  the  record  of  it. 

"  Q.  Did  you  always  keep  your  safe  locked  during  business 
Hours,  and  did  you  always  keep  a  strict  guard  upon  those  pigeon- 
holes, or  was  it  possible  to  insert  a  paper  into  the  top  of  that 
safe,  or'into  those  pigeon-holes,  without  your  observing  when  it  was 
done? 

"  A.  The  safe  and  the  pigeon-holes  were  generally  open  during 
business  hours  when  I  was  in  the  office ;  the  books  of  record  were 
kept  in  the  safe,  and  the  safe  was  kept  open  for  the  purpose  of  get- 
ting  access  to  the  books  when  persons  came  to  examine  them. 
There  was  no  particular  guard  kept  upon  anything  in  the  office.  I 
never  suffered  any  person  there  unless  I  was  there.  It  is  possible 
that  anything  might  be  inserted  into  the  top  of  that  safe  or  those 
pigeon-holes  without  my  knowing  it. 

"  Q.  After  you  found  the  paper,  what  did  you  do  with  it  ? 

11  A.  1  kept  it  there  until  Mr.  Forbes  came,  and  filed  it  at  his 
request." 

Captain  Halleck,  superintendent-general  o/  the.  mine,  and 
principal  agent  of  the  company,  testified  that  he  found  the 
document  in  the  office  of  the  Mayor  of  San  Jos£,  in  January, 
1861, ;  that  he  took  it  thence  and  carried  it  to  the  Recorder'? 
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office,  where  be  left  it ;  Mr.  Belden,  the  Mayor,  being  with  him 
when  he  found  it,  and  when  it  was  delivered  to  the  Recorder, 
lie  confidently  believed  this  to  be  same  paper  which  he  had  so 
found  at  that  time.  The  following  is  part  of  his  cross-examina* 
ton' 

"Q  In  September,  October,  November,  and  December  of  the  year 
1850,  where  were  the  papers  of  denouncement  and  juridical  posses- 
sion of  the  mine  of  New  Almaden,  being  the  same  paper  produced 
by  Mr.  Houghton  ? 

"A.  I  do  not  know. 

"Q.  Were  they  not,  to  the  best  of  your  knowledge  and  belief,  in 
Mexico  ? 

11  A.  I  have  no  knowledge  of  their  being  in  Mexico,  or  of  where 
they  tere.     My  belief  is  that  they  were  in  San  Jose*. 

ilQ.  Have  you  a  pretty  good  memory  ? 

"A.  I  have  a  pretty  good  memory  of  occurrences  and  of  persons, 
but  not  a  very  good  memory  for  names  or  dates. 

"Q.  During  the  time  of  which  I  have  just  inquired,  did  you  not 
verily  believe  that  they  were  in  Mexico  ? 

"A.  I  did  not.  I  had  no  reason  to  belieye  that  they. were  in 
Mexico,  and  my  reasons  for  believing  they  were  in  San  Jose*  are 
jhat  I  found  them  there  in  1851,  as  I  have  stated. 

"Q.  It  is  now  seven  years  since  the  period  of  which  I  have  ques- 
tioned you.  The  human  memory  is  treacherous.  I  therefore  desire 
you  to  reflect  well  upon  the  answer  you  have  just  given.  Do  you 
answer  in  the  same  manner  ? 

"A.  I  have  no  change  to  make  in  my  answer,  except  to  say,  as  I 
have  uefore  said,  that  I  cannot  say  positively  that  the  paper  pro- 
duced  by  Mr.  Houghton  is  the  same  found  in  Mr.  Belden's  office 
I  believe  it  to  be  the  same,  as  I  have  before  stated. 

"Q.  You  regard  the  paper  which  you  found  in  the  office  of  Belden 
as  the  original  denouncement  and  juridical  possession  of  the  mine  of 
New  Almaden,  do  you  not  f 

11  A,  I  do* 

"Q  In  reference  to  that  paper,  you  then  repeat  the  answer  yon 
have  given  above,  do  you? 

"A   I  do. 

"Q    Did  you  not.  in  the  month  of  December,  1850,  declare  on 
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oath,  in  a  court  of  justice,  that  the  original  denouncement  and 
juridical  possession  of  the  mine  was  at  that  time  in  Mexico  ? 

"A.  I  may  have  done  so.  1  had  copies  or  a  copy  of  that  original 
denouncement  and  possession,  and  may  have  supposed  then  that  the 
original,  which  is  usually  delivered  to  the  parties,  was  in  Mexico. 
1  understood,  and  always  have  understood,  it  to  be  the  practice  of 
Mexican  Alcaldes  to  make  two  originals  of  their  judicial  acts,  one 
of  wh;c*  is  made  of  record  in  their  office,  and  the  other  delivered 
to  the  parties  interested.  I  probably  then  supposed,  as  i  nave  since, 
(hot  a  duplicate  original  had  been  given  to  Castillero  and  taken  to 
Mexico.  I  remember  to  have  written  to  Mexico  to  have  such  origi- 
nal sent  to  California  to  be  used  in  the  litigation  then  pending." 

The  United  States  then  produced  the  record  of  an  ejectment 
brought  by  Maria  Bernal  de  Berreyesa,  widow  of  Jos6  Reyes 
Berreyesa,  against  James  Alexander  Forbes  and  Robert  Wal- 
kinshaw,  for  the  land  on  which  the  mine  is  situate.  This 
record  showed  that  on  the  18th  of  September,  1850,  the  counsel 
of  the  plaintiffs  moved  for  an  order  of  the  Court  on  the  defend 
ants  to  produce  in  Court  and  file  the  papers  upon  which  they 
claimed  the  mine,  "  and  all  papers  connected  with  the  said  New 
Almaden  Mine,  or  the  land  upon  which  the  same  is  situated, 
upon  which  the  defendants  intend  to  found  their  claim  to  said 
land  or  said  mine."  This  motion  "  was  granted  by  the  Court, 
and  the  said  papers  or  copies  tliereof  were  ordered  to  be  produced 
according  to  said  motion."  Mr.  Halleck  was  of  counsel  with 
the  New  Almaden  Company,  and  as  one  of  the  attorneys  for 
the  defendants,  in  that  action  brought  by  Berreyesa,  he  put  in  an 
answer  verified  by  his  own  affidavit,  to  show  why  the  order  of 
the  Court  could  not  be  complied  with.  The  answer  and  affidavit 
were  as  follows : 

"State  of  California,  County  of  Santa  Clara : 

James  A.  Forbes,  Robert  Walkinshaw, 

ads. 
Maria  Bernal  de  Berreyesa  et  als. 

"  The  defendants  in  this  cause  in  answer  to  the  order  of  Court 
made  on  the  13th  day  of  September  A.  D.  1850,  requiring  the  defen 


82  SUPREME  COUET. 

The  United  States  vs.  Andres  CasHUero. 

dants  to  produce  in  Court  certain  papers  upon  which  they  intended 
to  rely  as  a  defence  in  this  cause,  answer  and  say  : 

"  That  they  have  exercised  all  due  diligence  to  procure  and  pro- 
duce the  said  papers  in  Court,  by  writing  immediately  on  the  receipt 
of  the  above  mentioned  order,  to  the  parties  in  Mexico,  who  hold 
them,  but  to  this  date  the  defendants  have  not  received  them,  this 
delay  having  been  caused,  as  defendants  verily  believe,  by  the  failure 
of  the  mail  steamers  running  from  Panama  to  San  Francisco,  to 
touch,  as  heretofore  has  been  their  custom,  at  the  port  of  San  Blais 
in  Mexico,  from  which  place  the  defendants  have  expected,  and  still 
expect,  to  receive  said  papers. 

"  The  defendants  therefore  ask  your  honorable  Court  such  furthei 
time  as  may  be  necessary  to  procure  said  papers  and  comply  with 
the  said  order  of  Court. 

"  And  the  defendants  further  aver  that  the  said  papers  and  other 
documents  which  they  have  sent  for  in  Mexico,  and  which  they  are 
daily  expecting  to  receive,  are  absolutely  necessary  to  them  in  the 
above  entitled  cause  and  that  they  cannot  proceed  with  the  trial  of 
this  cause  without  said  papers  and  documents. 

"And  the  defendants  specify,  among  others,  the  following  papers 
and  documents  as  absolutely  necessary  to  them  before  they  can 
proceed  with  the  trial  of  this  cause,  viz. :  (1)  The  original  Denounce' 
meat  of  the  Mine  of  New  Almaden  and  the  Judicial  possession  given 
of  the  same  in  the  year  1845.  (2.)  The  confirmation  of  said  De- 
nouncement and  possession  by  the  Supreme  Government  of  Mexico 
in  the  year  1846,  and  prior  to  the  late  Declaration  of  War  by  the 
United  States  against  the  Republic  of  Mexico.  (31)  The  original 
grant  of  land  including  said  mining  possession,  made  by  the  Supreme 
Government  of  Mexico  (prior  to  the  Declaration  of  War  as  aforesaid) 
to  the  owners  of  said  mine.  (4.)  The  original  documents  showing 
the  ownership  of  said  mine  and  land  in  the  parties  from  whom  the 
defendants  derive  title :  the  defendants  verily  believing  that  the 
land  referred  to  in  said  documents  is  the  same  land  as  that  upon 
which  the  pretended  trespass  is  alleged  in  plaintiff's  complaint  to 
have  been  committed,  and  that  these  documents  are  absolutely 
necessary  for  their  defence. 

"  The  defendants  therefore  pray  a  continuance  of  the  above 
entitled  cause  to  the  April  Term  of  this  Honorable  Court. 

"  State  of  California,  County  of  Santa  Clara. 

"  Henry  W.  Halleck,  one  of  the  attorneys  in  the  above  entitled 
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iuit,  stales  on  oath  that  he  believes  the  facts  mentioned  in  the  fore- 
going answer  and  petition  are  true,  that  all  due  diligence  has  been- 
exercised  krproduce  in  Court  the  aforementioned  papers,  that  further 
time  is  necessary  to  defendants  in  order  to  enable  them  to  produce 
said  papers,  and  that  defendants  cannot  go  to  trial  in  this  cause  till 
said  papers  are  procured. 

"H.  W.  Hallxok. 
"  Sworn  to  and  subscribed  before  me. 

"John  H.  Watson, 

Judge. 
"  Filed  December  28,  I860. 

"H.  0.  Mjklovk, 

Clerk.19 

The  New  Almaden  Company  had  several  judicial  controversies 
conoerning  their  title  to  the  mine.  No  record  evidence  of  theii 
title  was  produced  in  any  of  them,  nor  does  it  appear  that  any 
body  having  the  custody  of  the  Alcalde's  archives  ever  discov 
ered  among  them  any  papers  relating  to  Castillero's  title.  B. 
0.  Melone,  who  was  secretary  of  the  Alcalde's  Court  before  thi 
establishment  of  the  State  government,  and  was  clerk  of  thi 
County  Court  afterwards,  testified  as  follows : 

"Q.  During  the  pendency  of  the  suit  of  Walkinshaw  agains. 
Forbes,  and  of  the  proceedings  of  Horace  Hawes  in  denouncement! , 
was  there  offered  in  evidence  or  exhibited  to  you,  any  document 
purporting  to 'be  a  record  of  the  original  denouncement  of  the 
New  Almaden  mine,  and  of  possession  of  said  mine,  given  by 
any  Alcalde  in  the  year  1845. 

"A.  There  was  none  that  I  know  of.  I  should  have  remembered 
it  if  I  had  seen  it. 

"Q.  Look  at  the  paper  now  shown  you,  which  is  the  same  which 
was  yesterday  in  your  presence  produced  by  G.  M.  Yoell,  Deputy 
Recorder  of  the  County  of  Santa  Clara,  then  under  examination, 
and  which  the  said  Yoell  testified  was  a  paper  now  on  file  among 
the  records  in  the  office,  of  the  Recorder  of  said  County,  which 
paper  is  endorsed,  "Posesion  de  la  mina  de  Sta.  Clara,  A  no  de 
1846,"  and  say  whether  this  paper  was  offered  in  evidence  in  either 
the  aforesaid  suit  of  Walkinshaw  against  Forbes,  or  the  denounce- 
ment by  Horace  Hawes  of  which  you  have  spoken,  or  was  Exhibited 
VOL.IL  8 
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to  you  or  seen  by  you  at  any  time  during  the  said  proceedings,  or 
either  of  them. 

"A  I  think  not.  I  do  not  remember  to  have  ever  seen  this  paper 
until  a  short  time  since.  It  was  shown  me  in  the  Recorder's  office 
of  Santa  Clara  County. 

"Q.  What  opportunities  have  you  ever  had  for  making  yourself 
familiar  with  the  records  and  paj  era,  books  and  documents,  con- 
tained in  the  office  of  the  First  Alcalde  of  the  Pueblo  of  San  Josl, 
and  of  obtaining  a  clear  knowledge  of  what  papers  were  there 
recorded,  filed  or  kept. 

11  A.  I  was  clerk  for  Judge  May,  both  as  Alcalde  and  Judge  of  the 
First  Instance,  and  iiad  the  custody  of  all  the  books  and  papers  in 
the  office,  and  did  the  recording.  After  the  resignation  of  Judge 
May,  which  took  place  some  time  in  November,  1849,  and  the  ap- 
pointment of  J.  C.  Conroy  as  First  Alcalde  and  Judge  Richardson 
as  Judge  of  the  First  Instance,  I  continued  to  do  most  of  the 
recording,  and  had  access  to  the  papers  and  books,  and  had  the 
custody,  in  a  manner,  of  said  papers  and  books,  until  some  time  in 
April,  1850,  when  the  State  Government  went  into  operation.  At 
that  time  I  took  all  the  records,  of  every  description,  and  the  books 
and  papers  belonging  to  all  the  suits  in"  the  Court  of  the  First 
Instance,  and  carried  them  to  my  office  as  County  Clerk,  and 
delivered  such  of  those  as  I  thought  properly  belonged  to  the 
County  Recorder's  office,  to  John  T.  Richardson,  the  then  County 
Recorder. 

"Q.  During  all  this  time  of  which  you  have  just  spoken,  and  all 
your  connection  with  the  records  of  which  you  have  just  spoken, 
did  you  ever  feee  among  them,  or  in  any  of  the  offices  of  which 
you  have  spoken,  or  anywhere  else,  the  paper  described  in  the 
88th  question  as  'Posesion  de  la  mina,'  <fec.  ? 

"A.  I  do  not  recollect  of  ever  having  seen  it  until  a  short  time 
ago  in  the  Recorder's  office." 

Pedro  Chaboya  was  second  Alcalde  for  the  year  1846,  and 
there  is  an  inventory  in  the  office  of  the  papers  handed  over  to 
him  by  theirs*  Alcalde.  This  inventory  is  dated  2d  of  January, 
1846,  and  contains  among  other  things,  this :  Acta  de  posecion  at 
Mina  de  Santa  Clara  a  Don  Andres  Oastillero.  There  is  also  another 
inventory  dated  November  10, 1846,  when  Burton,  the  first  person 
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who  was  appointed  Alcalde  of  San  Jos6,  undor  American  author 
ity,  received  the  archives  from  his  Mexican  predecessor.  In 
this  no  mention  whatever  is  made  of  the  act  of  possession  or  of 
any  other  paper  comprised  in  tho  claimants1  espediente. 

Antonio  Maria  Pico,  the  Alcalde,  whose  name  is  to  the  act  of 
possession,  and  Antonio  Sufiol  and  Jostf  Noriega,  by  whom  it 
was  signed  as  assisting  witnesses,  testify  to  the  making  of  that 
paper,  but  neither  of  them  refer  to  the  petitions  of  Gastillero. 
The  evidence  gives  no  account  of  them  earlier  than  the  time  of 
their  discovery  by  Captain  Halleck,  in  January,  1851. 

The  Alcalde  and  his  two  assistants  swore  that  the  Act  of  Pos 
session  was  written  out  by  a  man  named  Gutierrez,  a  school- 
master in  the  neighborhood,  who  brought  it  to  them  to  be  signed 
at  the  house  of  Sufiol.  After  the  signatures  were  affixed  to  it, 
Guttierez  took  it  away.  Juan  Fernandez  was  the  Alcalde's 
secretary  at  the  time,  and  he  says  that  it  was  brought  by  Gut- 
tierez to  him,  and  that  Gutierrez  paid  him  three  dollars  and  a 
half  for  writing  it,  although  not  having  written  it,  he  was  enti- 
tled" to  nothing.  The  secretary  does  not  seem  to  have  done  any 
official  act  to  make  the  paper  a  record,  and  on  the  subject  of  the 
identity  of  the  paper  brought  him  by  Gutierrez  with  the  docu- 
ment produced  in  the  cause,  the  following  passage  occurs  in  his 
deposition : 

"  Q.  How  do  you  know  that  the  document  you  have  testified 
About,  is  the  same  document  that  Gutierrez  brought  you  ? 

"  A.  Because  I  know  it. 

"  Q.  Was  the  document  which  Gutiarras  brought  you  all  signed  ? 

"  A  1  did  not  examine  it  well. 

"  Q.  Did  you  not  read  it  ? 

"  A.  I  did  not. 

"  Q.  How  can  you  know  it  to  be  the  same  document  if  you  did 
not  read  it? 

"A.  I  dq.  not  know.  I  have  seen  it  tumbling  about  with  other 
papers  in  the  Court ;  I  always  saw  it  in  the  desk  tumbling  about 

"  Q.  Did  you  read  it  when  you  saw  it  tumbled  about  amongst  the 
other  papers  ? 

"  A.  The  superscription  was  what  1  always  read. 
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a  Q.  What  was  the  superscription  which  you  always  read  ? 

11  A.  Possession  of  the  mine  of  Santa  Clara,  I  thirk  it  says.  I  did 
aot  pay  much  attention  to  it 

"  Q.  Did  you  read  no  more  than  the  superscription  f 

"  A.  If  I  read  any  more,  I  do  not  remember  it, 

"  Q.  Then  how  do  you  know  that  this  document,  of  which  you 
hare  testified,  is  the  same  ? 

11  A.  I  imagine  it  is  the  same. 

"  Q.  Who  wrote  the  superscription ;  did  you  write  it  f 

"  A.  I  do  not  know  who  wrote  it,  I  did  not." 

Pioo  Sufiol  and  Noriega  testify  that  on  some  day,  not  long 
after  the  time  when  possession  of  the  mine  was  delivered,  they 
signed  the  Act  of  Possession  at  the  house  of  Jos6  Sunol,  who 
lived  in  San  Jos£.  Their  testimony,  as  to  time,  was  not  from 
recollection  of  it,  but  they  spoke  with  confidence  and  directness 
to  the  fact  that  the  paper  was  made  at  or  near  its  date,  and 
within  a  few  days  of  the  time  when  the  act  was  done  which  :* 
was  intended  to  record.  The  document,  alleged  to  be  the  origi- 
nal, had  a  blank  in  it  for  the  day  of  the  month — "  Decembe  r, 
- —  1846."  It  was  the  copy  made  by  Forbes,  and  certified  by 
Weekes,  that  supplied  the  day,  and  referred  it  to  the  80th. 

The  "  writing  of  partnership"  was  not  in  the  espediente  found 
by  Captain  Halleck,  but  was  attached  to  the  one  made  by  Forbes 
in  1848.  In  the  former  espediente  there  was  a  paper  which 
was  wanting  -in  the  latter,  namely,  the  following  petition  of  Jos£ 
Castro: 

Bettor  Alcalde  of  1st   Nomination  of  ike  Pueblo  of  San  Josi  de 

Guadalupe: 
PMbio  d«  a  jom  o.  I,  Jos<  Castro,  Lieutenant-Colonel  of  Cavalry 
to^iud«d  and  archil  in  the  Mexican  Army,  a  native  of  this  Depart- 
*>I<?Htca  ment,  before  your  notorious  Justification  (notoria 
Justificacion)  appear  and  say :  That  representing  at  present  the 
petson  and  rights  of  Captain  D.  Andres  Castillero,  and  other 
individuals  who  compose  the  company  ( I  being  one  of  the  share- 
kdldeift)  in  the  quicksilver  mine  which  the  said  Sefior  CastiUerot 
denounced  on  the  third  day  of  December  one  thousand  eight  bun- 
died  and  forty -firs,  and  of  which  possession  was  given  us  on  tin 
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thirtieth  of  the  same  month  and  year,  in  strict  conformance  with 
the  laws  of  mining,  title  sixth,  article  first,  which  grants  to  dis- 
coverers of  new  mines,  three  pertenencias  contiguous  or  disconnected, 
of  the  dimensions  designated  by  law,  and  as  accords  with  its  rights, 
the  company  claims  now,  as  a  matter  of  course  (d&  hoy  pordeduci- 
das)  before  you,  the  three  pertenencias  in  continuation  of  the  first, 
it  being  proper  that  this  petition  should  be  attached  to  the  expe* 
diente  of  the  denouncement,  so  that  it  may  remain  among  the 
archives  and  appear  through  all  time. 

Not  going  on  paper  with  proper  seal,  because  there  is  none;  I 
pray  that  I  may  receive  favor  and  Justice. 

Joat  Castro.19 

Santa  Clara,  June  37,  1846. 

Jos6  Castro  testified  very  positively  that  this  petition  was 
made  at  the  time  of  its  date,  signed  by  him,  and  sent  to  the 
Alcalde. 

The  petition  was  in  the  handwriting  of  Benito  Diaz,  and  he 
declared  on  his  oatH,  as  a  witness,  that  it  was  written  some 
months  after  its  date,  and  after  the  American  conquest  of  the 
country;  but  the  reputation  of  Diaz  for  truth  and  veracity  was 
such  as  to  make  him  unworthy  of  credit  in  the  opinion  of  the 
Court  below,  and  that  opinion,  based  upon  the  personal  knowl- 
edge of  the  judges,  was  placed  on  record. 

On  the  17th  day  of  July,  1860,  the  fourth  espediente  was 
brought  into  'the  oase,  accompanied  by  dear  proof  from  the 
claimants'  witnesses,  that  it  had  been  found  ataong  the  papers 
of  Robert  WaUrinshaw,  deceased,  who*  in  his  lifetime  had  been 
a  member  of  the  New  Almaden  Company,  and  for  a  while  one 
<>f  its  principal  agents.  This  espediente  had  the  following  cap- 
tion and  summary  of  contents. 

Y*ar  1845. 
11  Bxpeddente  of  the  denouncement,  possession,  and  partnership  of  the 
Quicksilver  Mine,  called  Santa  Clara,  Jurisdiction  of  San 

Josi^Ouadalupe,  in  Upper  California. 

• 

"November  22d,  1845. — Don  Andres  CastiUero  makes  the  de» 
aouneemegt  of  the  aforesaid,  in  the  Pueblo  of  San  Joa£  Gmujalup* 
for  want  of  Deputation  of  Mining  and  of  Judge  fa  ktra& 
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"December  8d,  1845.— -Writing  which  the  said  Oastillero  pre. 
seated,  testifying  to  having  taken  out  quicksilver  and  other  metals, 
asking  that  it  be  annexed  to  the  espediente. 

"Deoember  30th,  1845.— An  act  of  possession,  which  with  the 
assisting  witnesses  the  Alcalde  of  the  Pueblo  of  San  Jose*  gave  to 
Don  Andtffe  Oastillero,  of  the  mine  of  Santa  Clara,  because  of  the 
time  of  the  notices  being  completed. 

"  December  30th,  1845-. — Receipt  for  the  fees  of  the  possession, 
signed  by  the  Judge  of  San  Jose*. 

"  December  8th,  1845. — Writing  of  partnership  for  the  works  of 
the  mine,  authorized  by  the  Prefect  of  the  2d  District." 

The  writing  of  partnership,  mentioned  in  the  summary,  waa 
not  connected  with  the  espediente  when  produced  to  the  Court 
It  was  composed  of  the  other  papers  there  described.  Follow* 
ing  each  of  the  two  petitions  was  a  certificate  with  the  name  to 
it  of  Pedro  Chabollo/  declaring  that  the  respective  papers  were 
.copies  from  the  original,  and  the  certificates  are  countersigned 
by  Jose*  Sufiol  and  Pedro  Saindevain,  as  assisting  witnesses.  All 
the  papers  comprised  in  this  espediente  and  the  certificates 
thereto>  (everything  except  the  signatures,) are  in. the  hand- 
writing of  Gutierres.  Chabollo  gave  the  following  account  of 
the  manner  in  which  his  name  was  signed : 

"  Q.  What  day,  month,  and  year  was  it  that  you  signed  the  two 
documents  in  "Exhibit  J.  T.  No.  1,  W.  H.  C,"  purporting  to  be 
copies  of  two  representations  by  Andres  Oastillero  to  the  Alcalde  of 
the  Pueblo  of  San  Jose*,  dated  respectively  the  22d  November  and 
8d  December,  1845  ? 

"  A.  I  don't  remember  the  day,  but  it  must  appear  on  the  papers. 
I  think  it  was  on  the  13th  February,  1846. 

"  Q.  What  is  it  that  fixes  that  date  in  your  mind  ? 

"  A.  Because  I  have  been  shown  the  papers  here. 

"  Q   What  else  makes  you  remember  that  date  ? 

"  A.  Nothing  else ;  if  I  had  not  seen  them  perhaps  I  should  not 
have  remembered  them,  it  was  so  long  ago 

11  Q.  Who  showed  you  the  papers  ? 

"i.  I  was  shown  them  the  other  day  on  my  examination  I  was 
not  shown  them  before 
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"  Q.  Are  you  not  mistaken ;  were  they  not  shown  to  you  in  Mr. 
Barron's  office  by  somebody  ? 

u A-  No,  sir;  I  was  shown  them  here;  also  the  signatures  of 
Sainsevain,  Noriega,  'Sufiol,  ajod  my  own. 

"  Q.  Who  asked  you  to  sign  yonr  name  on  that  paper  ? 

"  A.  A  person  name  Gutierrez,  or  a  name  very  like  that 

"  Q.  What  had  Gutierrez  to  do  with  it ;  what  is  the  reason  he 
asked  yon  ?" 

"  A.  They  were  papers  relating  to  the  mine.  I  was  in  authority 
at  that  time.  I  was  asked  to  sign  them,  and  I  signed.  I  don't 
know  what  Gutierrez  had  to  do  with  them.  I  only  remember  that 
he  brought  them  and  I  signed  with  the  other  witnesses 

"  Q.  Where  did  he  get  them  from  ? 

"A.  I  don't  know,  but  he  probably  got  them  from  the  mine. 

"  Q.  Who  had  them  at  the  mine,  perhaps  ? 

"A.  I  cant  say. 

"  Q.  How  did  yon  know  the  papers  were  correct  when  you  signed 
them  f 

"  A.  I  supposed  they  were  correct,  as  they  were  brought  by  those 
people.  I  did  not  examine  them  at  all ;  it  was  not  for  me  to  do 
that 

"  Q.  What  do  the  papers  purport  to  be,  in  your  opinion,  and 
according  to  your  present  recollection  ? 

"  A.  They  are  papers. 

"  Q.  Look  at  these  papers  and  read  them ;  say  what  they  are  f 

"  A.  I  cant'  read  writing  well ;  I  can  only  read  it  with  great 
difficulty. 

11  Q.  Dont  you  know  how  to  write  ? 

"A.  It  is  with  difficulty  I  can  paint  my  signature.  I  never 
learned  to  write. 

"  Q.  When  did  you  learn  to  paint  out  your  signature ;  who  taught 
tou? 

"  A.  I  learned  alone,  I  had  no  teaching.  I  had  a  liking  for 
writing  and  learned  by  own  efforts  alone. 

"  Q.  What  compensation  have  you  received,  or  are  you  to  receive, 
for  giving  your  testimony  in  this  case  ? 

"i.1  dont  know  what  1  am  to  receive ;  I  have  only  received  my 
expenses.  I  have  never  been  offered  any  payment  for  my  testi- 
mony. 
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"  Q.  As  you  were  only  second  Alcalde,  what  had  yon  to  do  with 
the  keeping  of  the  documents,  or  the  certifying  to  copies  ? 

"  A.  It  was  my  duty  as  Jndge  to  keep  the  records.  The  first 
Alcalde  was  sick,  and  I  acted  for  him.  Dolores  Pacheco  was  first 
Alcalde. 

"  Q.  How  do  yon  happen  to  remember  now  that  he  was  sick  at 
that  time  ?    It  was  a  very  long  time  ago. 

"*  A.  Because  we  were  named  Judges  together,  and  I  remember 
a  that  when  he  took  sick  I  had  to  notify  the  Prefect,  who  required 
that  I  should  act  during  his  sickness. 

"  Q.  Who  was  the  Prefect  ? 

"  A.  Manuel  Castro.  I  got  an  order  from  him  to  act  as  first 
Alcalde  during  the  sickness  of  the  incumbent,  otherwise  I  should  not 
hare  done  so.". 

Jos6  Sufiol,  one  of  the  assisting  witnesses,  was  dead.  Pedro 
Sainsevain,  the  surviving  one,  deposed  that  his  name  was  placed 
to  the  documents  by  himself,  at  the  time  of  the  date,  but  he  did 
not  say  whether  the  certificate  was  true  or  false,  and  appears 
to  have  signed  it  without  thinking  it  his  duty  to  inquire  for  the 
original.  Two  witnesses,  Messrs,  Sloan  and  Marks,  testified  to 
declarations  of  Sainsevain  that  the  certificates  were  made  in 
1848,  and  not  in  1846. 

There  was  no  certificate  to  the  Act  of  Possession,  as  found  in 
this,  expediente.  The  claimants  alleged  it  to  be  a  duplicate 
original,  and  to  prove  it  such  called  Pico,  Noriego  and  Sufiol, 
whose  testimony  accorded  with  the  allegation.  Neither  of 
these  witnesses  had  spoken  in  their  former  depositions  of  more 
than  one  original  being  made. 

this  Act  of  Possession,  was  dated  80th  of  December,  1846, 
there  being  no  blank  as  in  the  other  original* 

All  these  expedientes  were  alike  in  some  points,  but  n'>  two  of 
them  corresponded  in  all  respects.  Some  of  the  points  of  dif- 
feience  were  important  and  remarkable.  But  they  are  suffi- 
ciently set  out  in  the  opinion  of  Mr.  Justice  Clifford. 

A  considerable  portion  of  this  voluminous  record  is  occupiod 
by  evidence  of  the  statements  and  declarations  of  Castillero 
hiuitfelf.    Besides  his  own  declarations  made  to  Colonel  Fremont, 
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letters  written  by  him  to  General  T allejo  and  Governor  Pio 
Pico ;  letters  of  Pico  addressed  to  persons  in  Mexico ;  a  letter 
from  Manuel  Castro  to  Pico ;  dispatches  from  Mr.  Larkin,  United 
States  Consul  at  Monterey,  to  Mr.  Buchanan,  then  Secretary  of 
State;  articles  from  Mexican  newspapers;  letters  from  Mr. 
Larkin  to  Mr.  Judd,  Prime  Minister  of  the  King  of  Hawaii,  and 
a  newspaper  entitled  fa€  "  Polynesian?  printed  in  the  Sandwich 
Islands — were  given  in  evidence  by  the  claimants,  furnishing 
the  ground  of  much  remark  in  the  Court  below,  and  some  little 
here ;  but  inasmuch  as  they  do  not  appear  to  have  been  noticed 
by  this  Court,  it  is  not  considered  necessary  to  insert  them  in ' 
the  report 

There  was  much  parol  testimony  concerning  the  condition  of 
Ate  mine,  the  alleged  discovery  of  it  by  Castillero,  the  work 
done  at  it,  the  possession  given  to  him  by  the  Alcalde,  and 
the  subsequent  occupation  of  it  by  him  and  his  alienees. 

It  is  situate  about  fifty-five  miles  southeast  from  San  Fran- 
cisco,  in  a  valley  called  "La  Canada  de  los  Capitaneillos." 
This  valley  is  bounded  by  the  Sierra  Azul  on  the  south,  and  the 
Puebla  hills  on  the  north.  It  is  watered  by  several  streams, 
which  rise  in  the  mountains  and  find  their  outlet  at  the  north- 
western end  of  the  valley,  running  thence  towards  the  Pacific. 
On  the  north  side  the  land  is  nearly  level  or  slightly  inclining 
to  the  southwest,  but  nearer  to  the  mountain,  on  the  south  side 
there  runs,  on  a  parallel  with  jthe  mountain,  a  range  of  hills, 
called  lomas  bajos — low  hills.  These  hills  were  regarded  by 
some  of  the  witnesses  as  part  of  the  Sierra,  and  by  others  they 
were  considered  as  being  entirely  distinct.  It  is  in  them  that 
the  quicksilver  was  found,  and  from  an  old  opening  in  a  peak; 
near  the  eastern  end  of  the  range,  came  the  ore  which  Castillero 
used  in  his  experiments. 

For  many  years — probably  long  before  the  advent  of  the 
Spaniards  into  that  country — the  Indians  knew  that  the  cinnabar, 
of  which  the  lomas  bajos  were  in  a  measure  composed,  was 
neither  common  earth  nor  common  rock,  for  it  was  ruby  red, 
and  nearly  two  and  a  half  times  as  heavy  as  sand  stone  In 
feet  it  was  a  bisulphide  of  mercury,  some  of  it  almost  as  pure 
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as  the  vermilion  of  the  shops.  The  Indians  used  it  to  paint 
their  faces  and  bodies.  Afterwards  a  quantity  was  dug  out  and 
carried  to  Santa  Clara  to  paint  the  Mission  Church.  In  1824 
and  18S5,  attempts  were  made  to  work  it  as  a  silver  mine 
Late  in  the  autumn  of  1845,  Castillero  came  to  California  on 
business,  which  took  him  to  Sutter's  fort.  He  left  that  place  on 
the  12th  of  November,  and  went  to  Santa  Clara.  Some  of  the 
ore  being  shown  to  him,  he  pronounced  it  silver  with  a  ley 
of  gold.  The  last  of  November,  or  first  of  December,  at  Santa 
Clara,  he  detected  the  presence  of  quicksilver  in  it,  as  shown  by 
the  following  testimony  of  Jacob  P.  Leese. 

"  About  the  latter  part  of  November,  or  first  of  December,  1845, 
I  went  into  the  mission  of  Santa  Clara  to  dine  with  Padre  Real  of 
the  mission ;  Mr.  Castillero  was  there.  Our  general  conversation 
through  dinner  was  about  this  mine,  and  of  experiments  which 
Castillero  had  been  trying,  to  find  out  what  the  mineral  was.  He 
made  a  remark,  and  said  he  thought  he  knew  what  it  was  ;  if  it  was 
was  what  he  supposed  it  was,  he  had  made  his  fortune.  We  were 
anxious  to  know  what  it  was.  He  got  up  from  the  table  and 
ordered  the  servant  to  pulverize  a  portion  of  this  ore ;  after  it  was 
pulverized  he  ordered  the  servant  to  bring  in  a  hollow  tile  foil 
of  lighted  coals ;  he  took  some  of  the  powdered  ore  and  threw  it 
on  the  coals ;  after  it  got  perfectly  hot  he  took  a  tumbler  of  water 
and  sprinkled  it  on  the  coals  with  his  fingers ;  he  then  emptied  the 
tumbler  and  put  it  over  the  coals  upside  down ;  then  took  the . 
tumbler  off  and  went  to  the  light  to  look  at  it ;  then  made  the  re- 
mark that  it  was  what  he  supposed  it  was,  "quicksilver."  He  showed 
all  who  were  there  the  tumbler,  and  we  found  that  it  was  frosted 
with  minute  globules  of  the  metal,  which  Castillero  collected  with 
his  finger  and  said  it  was  quicksilver.  He  then  said :  to-morrow 
he  would  test  it  thoroughly  and  find  out  what  it  was  worth,  he  con 
sidered  it  veiy  rich  on  account  of  the  weight  of  the  ore,  and  if  it 
proved  as  rich  as  the  quicksilver  mines  in  Spain,  that  the  Mexican 
Government  had  offered  to  any  one  for  the  discovery  of  such  a  mine 
in  the  Republic  of  Mexico,  one  hundred  thousand  dollars." 

In  one  of  the  espedientes,  the  first  representation  of  Castillero 
is  dated  at  Santa  Clara,  in  the  other  at  San  Jos&    There  was  no 
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extrinsic  evidence  to  show  at  which  of  thefe  ptoses  it  was  written, 
or  when  it  was  written,  or  that  it  was  delivered  to  the  Alcalde  by 
Castillero,  or  sent  to  him,  or  that  Castillero  was  seen  to  sign  it,  or 
known  to  have  it  in  his  hands.  It  is  in  the  handwriting  of  Juan 
Castenada,  whose  deposition  was  not  taken.  The  testimony  is 
equally  silent  on  the  subject  of  the  supplementary  petition,  which, 
however,  is  dated  in  all  the  copies  at  Santa  Clara,  and  is  also  in 
the  handwriting  of  Castenada.  Several  witnesses  declared  their 
belief  that  the  name  of  Castillero,  as  signed  to  both  petitions^ 
was  in  his  handwriting.  It  was  admitted  in  this  Court,  that  the 
writing  of  partnership,  dated  2d  of  November,  1846,  must  have 
been  misdated,  and  could  not  have  been-  made  until  after  the 
experiment  testified  to  by  Leese,  which  was  the  last  of  November 
of  first  of  December. 

Upon  these  papers,  and  the  accompanying  parol  evidence,  the 
claimants  contended  that  Castillero  was  the  discoverer  of  the 
mine,  since  they  show  that  he  was  the  first  to  find  metal  in  it. 
The  United  States,  on  the  other  hand,  maintained  that  the  dis- 
covery of  a  mine  consisted  in  ascertaining  its  situation,  the  ex- 
tent and  direction  of  the  vein,  the  true  character  of  its  product* 
and  whatever  else  might  be  necessary  to  give  a  correct  idea  of 
its  value;  that  Castillero  had  learned  none  of  these  things;  that 
when  he  made  his  original  petition,  he  was  utterly  ignorant 
even  of  the  metal,  believing  the  cinnabar  to  be  silver  with  an 
alloy  of  gold ;  that  when  he  put  in  his  supplemental  petition  he 
mistook  it  for  such  a  combination  as  nature  never  made — gold, 
silver,  and  liquid  quicksilver — and  this  blunder  he  persisted  in 
to  the  last ;  that  the  mine  was  never  actually  discovered,  or  its 
real  contents  known,  as  a  discoverer  should  know  tnem,  until 
Alexander  Forbes  explored  it  in  January,  1848 

After  the  date  of  Castillero's  second  petition,  he  employed  a 
man  named  Chard  to  reduce  some  of  the  ore.  He  took  a  gun- 
barrel,  charged  it  with  pieces  of  ore  the  size  of  a  bean,  stopped 
the  touch-hole  with  clay,  put  the  muzzle  in  a  vessel  of  water  and 
built  a  fire  around  the  other  end.  The  heat  drove  off  the  mer- 
cury in  the  form  of  vapor,  which  passing  out  at  the  muzzle, 
was  condensed  in  the  water,  and  precipitated  itself  to  the  bottom 
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in  the  form  of  liquid  metal.  Several  gun-barrels, — as  man j  ai 
three  or  four, — were  used  in  this  way  at  once,  and  the  work  waa 
kept  up  for  a  month  or  six  weeks.  ~ 

TVhile  this  was  going  on,  the  Alcalde,  Pico,  Sufiol,  Noriega, 
Fernandez,  Gutierrez,  Padre  Real,  and  some  other  persons,  came 
to  the  mine  where  Chard  was  at  work  with  his  gun-barrels,  and 
the  thing  was  done  which  the  claimants  assert  was  the  delivery 
of  juridical  possession,  Pico  was  examined  three  times  in  this 
cose,  and  once  in  the  adverse  case  of  Berreyesa,  and  his  several 
depositions,  relating  to  the  delivery  of  possession,  are  not  with* 
out  serious  contradictions ;  some  of  which  are  adverted  to  in 
the  opinion  of  the  Court.  All  the  witnesses  concur  in  saying 
that  there  was  no  survey  or  marking  of  the  pertenencias,  nor 
was  there  any  professor  present,  or  other  person  skilled  in  mining, 
or  competent  to  inspect  it  and  declare  its  character.  Chard 
could  not  recollect  that  Castillero  was  present ;  the  other  wit- 
nesses testified  that  he  was  there. 

Some  time  after  this  transaction  Chard  built  a  furnace  neat 
the  creek,  and  packed  down  the  ore  to  be  reduced  there ;  bat 
some  defect  in  the  construction  of  the  furnace  made  it  a  total 
failure.  Some  old  try  pots  were  then  procured,  and  by  turning 
them  bottom  upwards  over  a  heap  of  ore,  providing  a  mode  of 
conducting  the  vapor  to  the  water,  and  setting  fire  to  three  or 
four  cords  of  wood  over  each  one,  he  obtained  a  quantity  of 
quicksilver,  which  was  not  weighed,  but  it  could  not  have  been 
less  altogether  than  two  thousand  pounds.  This  continued  until 
August,  when  Chard,  and  the  Indians  who  were- helping  him, 
suddenly  quit  work  and  left  the  place.  Nothing  whatever  was 
done  at  or  about  the  mine  until  April  or  May  of  the  next  year, 
when  Walkinshaw  and  Alden  came  there.  Alden  testifies  that 
he  took  charge  of  it  as  agent  for  the  claimants,  but  he  does  not 
mention  what  specific  thing  was  done  by  him.  In  November, 
Alexander  Forbes,  of  the  firm  of  Barron,  Forbes  &  Co.,  came  up 
from  Tepic  with  workmen,  money,  and  other  appliances  for  busi- 
ness. The  mine  was  thoroughly  examined,  and  in  January, 
1848,  the  operations  which  have  yielded  so  large  a  result  *ext 
Duriy  commenced. 
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Gasti'lero  left  California  in  March,  and  arrived  in  the  oily  of 
Mexico  in  May,  where  he  memorialized  the  Junta  de  Mineria.  or 
Board  for  the  Encouragement  of  Mining,  as  will  be  seen  by  the 
documents  hereafter  to  be  mentioned.  He  never  returned  to  Cali- 
fornia.  In  the  winter  of  1846-7,  he  sold  certain  shares  of  the 
mine  to  Barron,  Forbes  k  Co.,  of  Tepic,  as  well  as  to  other 
persons,  and  contracted  for  the  habilitation  of  it.  The  bargain- 
ing on  the  part  of  Barron,  Forbes  &  Co.  was  done  by  Mr.  Negrete, 
to  whom*  Castillero  showed  the  writing  of  partnership  as  his 
mining  title,  and  that  paper  alone  was  recited  in  all  the  acts  of 
sale  made  by  him  and  his  alienees  and  socios  down  to  the  year 
1862. 

Immediately  after  Castillero's  arrival  at  the  City  of  Mexico,  he 
commenced  the  proceedings  which  were  given  in  evidence  by 
the  claimants  as  proof  that  the  mining  title  was  confirmed  by 
the  Supreme  Government,  and  that  a  grant  at  the  same  time  had 
been  made  to  him  of  two  square  leagues  as  a  colonist.  The  six 
following  papers  constituted  that  part  of  the  title. 

"  Stamp  third — Four  reales. — For  the  years  eighteen  hundred  and 
forty-six  and  eighteen  hundred  and  forty -seven. 

"  I,  Andres  Castillero,  resident  and  miner  in  the  Department  of 
Upper  California,  before  your  Excellency  and  your  Honor,  as  1  best 
may  proceed,  say :  That,  having  discovered  in  the  mission  of  Santa 
Clara  a  mine  of  quicksilver,  of  leyes  as  rich,  certainly,  as  were  ever 
seen  before,  not  only  in  the  Republic,  but  perhaps  in  all  the  world, 
as  proved  by  the  assays  made  by  the  order  of  the  Junta  Facultativa 
of  the  College  of  Mining,  which,  mixing  together  of  all  the  speci- 
mens I  brought,  from  the  best  to  the  worst,  have  given  a  result  of 
thirty-five  and  a  half  per  cent.,  while  there  have  been  specimens  of 
the  best  kind  which  must  produce  much  greater  leyes,  I  see  myself 
in  a  condition  to  satisfy  my  desires  in  favor.of  the  progress  of  my 
country,  of  benefiting  exclusively  Mexicans  by  the  flattering  and 
well-founded  hopes  which  such  a  discovery  offers.  In  virtue  of  this 
/  have  denounced  and  taken  possession  not  only  of  said  mine  named 
Santa  Clara,  but  also  of  an  extent  of  three  thousand  varas  in  all 
directions  from  said  point.  I  have  formed  a  company  to  work  it.  I 
have  constructed  the  pit,  and  complied  with  all  the  conditions  pre- 
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scribed  by  the  ordinance,  the  mine  yielding  oft,  with  the  notable 
circumstance  that  the  specimens  which  I  brought  and  which  have 
been  assayed  have  been  taken  oat  of  the  mouth.  It  would  have 
been  very  easy  for  me  to  have  given  the  necessary  extension  to  the 
negotiation  by  accepting  the  repeated  and  advantageous  offers  which 
have  been  made  to  me  by  several  foreign  houses  in  California ;  but 
the  undertaking  does  not  require  that  kind  of  assistance,  which 
would  result  in .  advantage  to  foreigners,  when  it  may  be  entirely 
national,  and  I  have  not,  for  that  reason,  hesitated  to  apply  to 
your  Excellency  and  your  Honors  to  obtain  the  small  and  only 
resources  which  I  need.  These  are  reduced  to  a  small  advance  of 
five  thotfeand  dollars  in  money,  in  consideration  of  the  excessive 
scarcity  *£  coin  in  that  Department,  and  the  quick  remittance  to  it 
of  retorts,  cylinders,  and  other  small  distilling  apparatus,  and  also 
iron  flasks  for  bottling  up  the  quicksilver. 

"  I  would  have  proposed  a  contract  of  partnership  to  the  Junta, 
an  auto,  or  some  other  agreement,  if  there  had  been  time  to  be  able 
to  furnish  the  proofs  and  details  which  would  be  required  for  said 
contracts ;  but  being  compromised  by  the  Supreme  Government  to 
leave  this  Capital  within  a  few  days,  I  find  it  necessary  to  restrict 
myself  to  that  which  appears  to  present  no  difficulty,  and  which  may 
open  a  way  to  our  future  agreement. 

"  I  am  well  persuaded  that  the  Junta  will  accede  to  my  request, 
so  far  as  may  be  within  its  power,  and  that  it  will  send  up  to  the 
Supreme  Government  with  a  recommendation  that  which  may  re- 
quire the  decision  of  the  latter. 

"  My  propositions,  then,  are  the  following : 

"  First. — The  Junta,  in  the  act  of  approving  the  agreement,  will 
give  me  a  draft  for  five  thousand  dollars  on  some  mercantile  house 
in  Mazatlan. 

"  Second. — On  my  part,  I  bind  myself  to  place  in  said  port,  within 
six  months  after  leaving  it,  fifty  quintals  of  quicksilver,  at  the  rate 
of  one  hundred  dollars  each,  which  I  will  send  from  the  first  taken 
out,  with  absolute  preference  over  every  other  engagement. 

"  Third. — The  Junta  will  order  that  there  be  placed  at  my  dispo- 
sition before  leaving  the  Capital,  the  eight  iron  retorts  which  it  has 
In  its  office,  and  all  tbo  quicksilver  flasks  which  can  be  found  in  the 
negociaewn  of  Tasco,  which  are  fit  for  use ;  and  lastly,  it  will  deliver 


DECEMBER  TERM,  1862,  47 

The  Untied' States  vs.  Andres  Castillero. 

to  SeSor  Don  Tomas  Ramon  del  Moral,  my  attorney,  tie  sums  to 
pay  for  the  retorts,  cylinders,  and  other  kinds  of  small  apparatus, 
which  may  1>e  ordered  to  be  made  for  the  negotiation,  to  the  amount 
of  one  thousand  dollars. 

"  Fourth. — I  will  receive  the  retorts  of  the  Junta  at  cost  price, 
and  the  flasks  which  I  may  select  at  two  dollars  a  piece,  agreeably 
with  their  valuation. 

"Fifth. — The  ascertained  value  of  said  retorts  and  flasks,  and 
that  of  the  sums  which  may  be  delivered  to  Senor  Moral,  I  will 
return  in  the  term  of  one  year  from  this  agreement,  and  also  tb& 
premium  on  the  draft  on  Mazatlan,  in  quicksilver,  placed  in  saitf 
port  at  the  price  of  one  hundred  dollars  the  quintal;  but  if  jjjbs 
Junta  should  wish  to  take  one  or  more  "  acetones"  in  the  mine^'ft 
shall  be  left  as  a  part  payment  of  the  sum  corresponding  to  onft'df 
more  barras.  /Vi91 

fl  Sixth. — While  the  company  is  being  formed,  during^the  p&iHPoa 
of  one  year,  counted  from  the  date  on  which  this  agreement  sh'iifw 
approved,  and  the  five  thousand  dollars  spoken  of  in  the  first  pfti? 
position  being  paid,  I  will  give  the  preference  to  the  Junta' in "%ne 
sale  of  quicksilver  placed  in  Mazatlan,  at  the  rate  of  one  huiicireff 
dollars  the  quintal.  '"  " l ^ 

"  Seventh. — The  Junta  shall  represent  to  the  Supreme  Governm$i\t 
the  necessity  of  approving  the  possession  which  has  been  given  me 
of  the  mine  by  the  local  authorities  of  California,  in  the  same  terzn^ 
as  those  in  which  I  now  hold  it.  ,     "       . , 

"Eighth. — It  shall  also  represent  the  advantage  of  their,. being 
granted  to  me,  as  a  colonist,  two  square  leagues  upon  the  land.  of. 
my  mining  possession,  with  the  object  of  being  able  to  use  the  wpod 
for  my  business. 

"Ninth. — For  the  compliance  of  this  contract  I  pledge  the  man* 
itself  and  all  its  appurtenances. 

"  The  subscriber  subjects  this  request  to  the  deliberation  xrf  tito 
Junta,  which,  if  accepted,  may  be  made  into  a  formal  contract  and 
made  legal  in  tie  most  proper  manner. 

"  God  and  Liberty.     Mexico,  May  12th,  1846. 

"Andres  Cxsnuutao 

"  Copy.        "  Mexico,  April  23d,  1850. 

"0.  Mo*Afli»ia»   ; 
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"  Junta  for  the  Encouragement  and  Administration  of  Mining. 

•comf£iiStM  th«  Most  Excellent:  Sib: — Professor  Don  Tomas 
?££*£? £?* "BW  Ramon  del  Moral  having  presented  to  this  Junta 
Snx^2r%Aiifolm£n2  some  specimens  of  cinnabar  from  the  Mission  of 

iMayt  of  which    have 

ggto  ^htohwt  tej  Santa   Clara,  in    Lower    California,   which  Don 
^{iitofST^Sii;  Andres  CastUlero  sent  him,  together  with    t&e 
mS^ffffSSA  annexed  copies,  with  the  object  of  inciting  the 
6"*r'  Supreme  Government,  that  it  may  be  pleased  to 

tioVft>h?idiii,oyei^,iJ!S  ai<*  8°  imPortant  an  enterprise,  said  specimens 
Sfc^c5!«ui?fo,ihe  were  immediately  sent  to  his  Excellency,  the 
£&r£  w-ourcai  *  Director  of  the  College,  that  the  proper  assays 
■entVeSS?  the  quick-  might  be  made.     His  Excellency,  in  an  official 

■itor  extracted  bj  the        °  * 


■of  oowuicmw."  communication  of  the  twenty -ninth  of  last  month, 
received  yesterday,  says  that  which  follows :  Senor  Don  Tomas  del 
Moral,  President  of  the  Junta  Facultativa  of  the  National  College 
of  Mining,  in  an  official  communication  of  the  twenty-fourth  ult, 
says  to  me  as  follows :  *  Most  Excellent  Sir: — The  Junta  Faculta- 
tiva having  examined  the  documents  which  your  Excellency 
referred  to  on  the  twenty-first  of  the  present  month,  relative  to  a 
deposit  of  cinnabar  discovered  in  California  by  Senor  Don  Andres 
Castillero,  and  another  of  coal  on  the  Bay  of  San  Francisco,  has 
the  nonor  to  inform  your  Excellency  that  the  specimens  sent  by 
said  Senor  Castillero  were  deposited,  some  in  the  Mineralogical 
Cabinet,  and  others  assayed  by  the  Professor  of  Chemistry,  Don 
Manuel  Herrera.  The  assay  gave  a  ley  of  thirty-five  and  a  half 
per  cent.,  a  mean  of  the  different  specimens  having  been  taken  to 
make  the  assay,  for  there  are  some  so  rich  that  they  are  pure  cin- 
nabar. The  Junta  believes  that  Senor  Castillero  has,  by  such  an 
important  discovery,  made  himself  deserving  of  the  efficacious,  pro- 
tection of  the  Supreme  Government  and  of  the  Junta  for  the 
Eneouragement  of  Mining,  and  is  persuaded  that  your  Excellency 
will  interpose  all  your  influence  to  the  end  that  this  individual  may 
receive  a  proof  that  the  Supreme  Government  knows  how  to  dis- 
tinguish and  reward  those  citizens  who  contribute  to  the  prosperity 
of  the  country.' 

"'  And  with  this  motive,  I  repeat  to  your  Excellency  the  conside- 
rations o'f  my  esteem  and  respect.  A  nd  I  have  the  honor  to  transmit 
it  to  your  Excellencies,  as .  the  result  of  your  dispatch  on  the 
matter.' 
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"  The  Junta,  on  inclosing  the  foregoing  communication  to  your 
Excellency,  has  the  honor  to  inform  yon  that  it  has  already  asked 
Senor  Castillero  what  kind  of  aid  or  protection  he  needs  for  the 
encoarangement  of  his  brilliant  enterprise,  congratulating  the 
Supreme  Government  on  a  discovery,  which,  if  it  meets,  from  the 
beginning,  with  all  the  protection  it  deserves,  may  change  com- 
pletely the  aspect  of  our  mining,  freeing  it  from  the  necessity  in 
which  it  has  been  until  now,  of  foreign  quicksilver.  With  this 
motive,  the  Junta  takes  advantage  of  the  opportunity  to  inform 
your  Excellency  that,  as  on  the  twenty -fourth  of  this  month,  the 
bounty  terminates  which  the  law  granted,  of  five  dollars  premium 
on  each  hundred-weight  of  quicksilver  extracted  from  the  mines  of 
the  nation,  the  miners  of  Ouadalcazar  have  proved  that  they  have 
taken  out  one  thousand  five  hundred  and  seventy-five  quintals,  from 
December,  eighteen  hundred  and  forty-four,  to  the  end  of  March 
'last,  which  result  exceeds  the  calculation,  which,  until  now,  had 
been  made,  that  the  product  of  this  mineral  was  one  hundred  quin- 
tals per  month.  The  Junta,  on  this  occasion,  reiterates  to  your 
Excellency  the  assurances  of  its  distinguished  consideration  aid 
esteem. 

"  God  and  Liberty.     Mexico,  May  6,  1840. 

Yinoxnts  Ssqura,  President." 

Junta  far  ike  Encouragement  and  Administration  of  Mining 

"AmnjSSrtM  withi»-  "  Most  Excellent  Sib  : — As  this  junta  had  tins 
UMoTA&rH cirttJXro  honor  to  inform  your  Excellency  on  the  5th  in- 
•ft^aJ^H'pr^M  stant,  in  No.  613,  Sefior  Don  Andres  Castillero 
cto  to'upSr^foS  k*8  directed  t0  ft  *  petition,  the  orignal  of  which 
Bta-  it  has  the  pleasure  to  transmit  herewith,  regarding 

MonntSd2muw8tMiiM  the  assistance  which  he  needs  for  the  new  dis- 

which  are  proposed,  and  -     .  .   ,     ..  ',         ,       .,  .      .  M 

wiihraipecttothoiMid,  eovery  of  the  quicksilver  mine  m  the  mission  ox 

to tte eorrespondtn* or-    „         *  „m  .         .         ,  -    ~   ,.-        . 

SfwIISoS twd»w£  Santa  Clara,   in   the  department  of  Cahfornias. 
wuHhJTri^rJundi^  The  junta  has  no  hesitation  in  recommending  said 
!!Snt^dM?th«7e£  petition  to  your  Excellency ;  <4br,  being  persuaded 
mobile.]  of  the  great  importance  of  the  enterprise,  it  con- 

siders it  entitled  to  all  the  protection  of  the  Supreme  Govern- 
ment, and  also  the  particular  circupistanees  of  that  department, 
and  the  just  desire  which  his  Excellency  the  President  has  sriown 
to  preserve  the  integrity  of  the  National  territory,  render  it  worthy 
YOh.ll.  4 
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of  toe  gi  a  itest  consideration.  The  junta  is  consequently  of  opinion 
that  there  should  be  immediately  furnished  to  Senor  Castillero  the 
sum  of  five  thousand  dollars,  in  the  terms  he  proposes ;  that  it 
should  be  authorised  to  furnish  him  with  the  iron  retorts  and  flasks 
belonging  to  it,  and  the  other  thousand  dollars,  which  can  be  em- 
ployed in  the  construction  of  retorts,  cylinders,  and  other  small 
apparatus  of  distillation  for  said  mine  ;  although  the  law  authori- 
zing the  Junta  to  make  loans  for  the  encouragement  of  deposits  of 
quicksilver  exacts  a  premium  of  five  per  cent,  per  annum  on  the 
capital  loaned,  it  cannot  be  doubted  that  the  proposal  of  Senor 
Castillero  to  pay  the  five  thousand  dollars  with  fifty  quintals  of 
quicksilver  placed  in  Mazatlan,  at  the  disposition  of  the  junta,  at 
the  rate  of  one  hundred  dollars  each,  and  in  the  term  of  six  months, 
offers  greater  advantages  to  the  fund  than  the  said  interest.  The 
urgency  shown  by  Senor  Castillero  to  undertake  his  journey  to  that 
department,  and  that  which  his  so  doing  may  contribute  under 
present  circumstances  towards  the  preservation  of  the  National 
territory,  is,  in  the  opinion  of  the  Junta,  a  sufficient  motive  to  leave 
until  a  more  opportune  occasion  the  formation  of  a  contract  of 
partnership,  or  of  "avio  "  for  the  encouragement  of  said  mine.  It 
remains,  then,  tp  show  to  your  Exc  41ency  that,  although  the  posses- 
sion given  to  Senor  Castillero  by  tLe  local  authorities  of  California 
has  not  been  in  conformity  with  the  ordinance,  inasmuch  as  there 
have  been  granted  him  "  pertenencias  "  to  the  extent  of  three 
thousand  varas,  which  are  equivalent  to  fifteen  "pertenencias," 
agreeably  to  the  second  article  of  the  eighth  title  ;  yet  it  is  neces- 
sary to  consider  that  he  has  in  his  favor  the  qualification  of  being 
discoverer  of  an  absolutely  new  hill,  in  which  there  was  no  mine  open, 
and  to  such  there  is  granted  in  the  first  article  of  the  sixth  title 
three  "pertenencias"  either  continuous  or  interrupted;  and  if  he 
shall  have  discovered  other  veins,  one  ("  perfenencia")  in  each  of 
them.  He  has  also  in  his  favor  the  circumstance  that  he  works  it 
in  company  with  others,  to  whom  there  is  granted  that  without 
prejudice  to  the  right  which  they  may  have  by  the  title  of  dis- 
coverers, when  they  are  such,  they  may  denounce  four  new  perten- 
encias, even  though  they  are  contiguous  and  in  the  same  direction ; 
but  that  which  is  most  worthy  of  consideration  is  that  California* 
being  a  frontier  department,  and  frequently  threatened  by  the 
emigrants  from  the  United  States  of  the  north,  and  by  the  new 
colonists  of  Oregon,  it  seems  proper  to  grant  to  the  first  min* 
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discovered  in  a  department  so  extensive  a  greater  number  of 
u  pertenencias,"  which  view  is  corroborated  by  the  reason  found 
at  the  end  of  the  eighth  title,  Article  1st,  which  says :  "  Considering 
that  the  limits  established  in  the  mines  of  these  kingdoms,  to  which 
those  of  New  Spain  have  until  now  been  made  to  conform,  and  are 
very  contracted  in  proportion  to  the  multitude,  abundance,  and 
richness  of  the  metallic  veins  which  the  goodness  of  the  Creator  has 
been  pleased  to  grant  to  those  regions,  I  order  and  command  that 
in  mines  which  may  hereafter  be  discovered  in  a  new  vein  or  without 
neighbors,  these  measurements  be  observed.  2d.  Along  the  thread, 
direction,  or  course  of  the  vein,  be  it  of  gold,  silver,  or  any  other 
m^bal,  I  grant  to  every  miner,  without  distinction  of  the  discoverers, 
(who  have  their  reward  already  assigned  to  them,)  two  hundred 
Castilian  varas,  called  'varas  de  medir,'  measured  on  a  level.'* 
Lastly,  in  the  first  article,  eleventh  title,  there  are  expressed  these 
terms :  "And  because  the  capital  of  a  single  individual  may  not  be 
sufficient  for  great  undertakings,  while  that  of  all  the  partners  may 
be,  I  will  and  command  that  such  companies  be  encouraged,  pro- 
moted, and  protected  by  all  convenient  measures,  my  viceroy 
granting  to  those  who  may  form  such,  every  fevor,  aid,  and  exemp- 
tion which  can  be  granted  them  according  to  the  judgment  and 
discretion  of  the  royal  tribunal  of  mines,  and  without  detriment  to 
the  public  and  my  royal  treasury."  In  reference  to  the  ownership 
of  two  square  leagues  which  Senor  Castillero  solicits,  as  a  colonist, 
upon  the  surfoce  of  his  mining  property,  for  the  purpose  of  supply- 
ing himself  with  the  firewood  necessary  for  the  reduction  of  ores, 
(  beneficio,)  the  Junta  not  having  the  necessary  information  on  the 
matter  of  which  the  Supreme  Government  has  abundanoe,  his  Excel- 
lency the  President  will  decide  as  he  may  think  proper.  In  this 
view  the  Junta,  in  sending  up  to  your  Excellency  the  petition 
of  Senor  Castillero,  has  no  hesitation  in  recommending  it  very 
efficaciously  on  account  of  the  vital  importance  of  the  undertaking, 
and  its  incredible  influence  upon  the  general  good  and  prosperity  of 
the  Republic. 

The  Junta  has  the  honor,  on  this  occasion,  to  repeat  to  your 
Excellency  the  assurances  of  its  distinguished  esteem  and  con 
sideration. 

"  God  and  Liberty.     Mexico,  May  14,  1846. 

VlNCBNTI  SlOinU, 

+  TZ¥Wiemf» 
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" Ministry  of Justice  and  Public  Instruction. 

"  Most  Excellent  Snt : — Having  reported  to  his  Excellency,  the 
President  ad  interim  of  the  Republic,  your  Excellency's  note  of  the 
14th  inst.,  with  which  you  were  pleased  to  transmit,  with  a  recom- 
mendation, the  petition  of  Senor  Don  Andres  Castillero,  for  the 
encouragement  of  the  quicksilver  mine  which  he  has  discovered  in 
the  mission  of  Santa  Clara,  in  Upper  California :  his  Excellency 
has  been  pleased  to  approve,  in  all  its  parts,  the  agreement  made 
with  that  individual,  in  order  to  commence  the  working  of  said  mine, 
and  on  this  day  the  corresponding  communication  is  made  to  the 
Minister  of  Exterior  Relations  and  Government,  to  issue  the  proper 
orders  respecting  that  which  is  contained  in  the  8th  proposition  for 
the  grant  of  lands  in  that  department. 

"  I  repeat  to  your  Excellency  the  assurance  of  my  esteem. 

"  God  and  Liberty.     Mexico,  20th  May,  1846. 

"Becerra 
*•  Ta  His  Excellency,  D.  Vicente  Segura,  President 

of  the  Junta  for  the  Encouragement  of  Mining." 

Ministry  of  Justice  and  Public  Instruction. 

•*imw>u»  oKiM»n-      "  I  *hk  day  say  to  His  Excellency,  Don  Vicente 
fcrmdui  m  the  comma-  geg1ira  President  of  the  Junta  for  the  Encourage- 

-|  Rubric  of  CuUllo         °         -  ...    .  i_    a-  ii 

unm-p  ment  of  Mining,  what  follows : 

11  Most  Excellent  Sir  : — Having  reported  to  His  Excellency,  tte 
President  ad  interim,  your  Excellency's  note  of  the  fourteenth  inst., 
with  which  you  were  pleased  to  transmit,  with  a  recommendation, 
the  petition  of  Senor  Don  Andres  Castillero,  for  the  encouragement 
of  the  quicksilver  mine  which  he  has  discovered  in  the  Mission  of 
Santa  Clara,  in  Upper  California,  his  Excellency  has  been  pleased 
to  approve,  in  all  its  parts,  the  agreement  made  with  that  individual, 
in  order  to  commence  the  working  of  said  mine,  and  on  this  da) 
the  corresponding  communication  has  been  made  to  the  Minister  of 
Exterior  Relations  and  Government,  to  issue  the  proper  orders 
respecting  that  which  is  contained  in  the  eighth  proposition  for  the 
grant  of  lands  in  that  Department. 

"  And  I  have  the  honor  to  transcribe  it  to  your  Excellency,  to  the 
end  that,  with  respect  to  the  petition  of  Senor  Castillero,  to  which 
his  Excellency,  the  President  ad  interim,  has  thought  proper  to 
accede,  that  there  be  granted  to  him  as  a  colonist  two  square  leagues 
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upon  the  land  of  his  mining  possession,  your  Excellency  will  be 
pleased  to  issue  the  orders  corresponding. 

"  I  repeat  to  your  Excellency  the  assurances  of  my  consideration 
and  esteem. 

"  God  and  Liberty.    Mexico,  May  20th,  1841 

"Bbokuu. 
"  To  His  Excellency,  the  Minister  of 

Exterior  Relations.'9 

Ministry  of  Exterior  Relations,  Government  and  Polios. 

"  Most  Excellent  Sib  : — His  Excellency  the  Illustrious  Minister 
of  Jfustice,  in  an  official  communication  of  the  20th  instant,  says  to  me 
that  which  I  copy :  '  Excellent  Sir : — I  to-day  say  to  his  Excellency 
Don  Vicent  Segura,  President  of  the  Junta  for  the  Encouragement 
of  Mining,  that  which  follows:'  'Most  Excellent  Sir: — Having 
reported  to  his  Excellency  the  President  ad  interim  the  note  of  your 
Excellency  of  the  14th  instant,  with  which  you  were  pleased  to  trans* 
'  mit,  with  a  recommendation,  the  petition  of  Senor  Don  Andres  Cas- 
tillero  for  the  encouragement  of  the  quicksilver  mine  which  he  has 
discovered  in  the  mission  of  Santa  Clara,  in  Upper  California,  his 
Excellency  has  been  pleased  to  approve,  in  all  its  parts,  the  agreement 
made  with  that  person  to  commence  the  exploration  of  that  mine, 
and  on  this  date  the  corresponding  communication  is  made  to  the 
Ministry  of  Exterior  Relations  and  Government,  that  it  may  issue 
Che  proper  orders  relative  to  what  is  contained  in  the  eighth  propo- 
sition, with  respect  to  the  granting  of  lands  in  that  Department.' 

"  And  I  have  the  honor  to  enclose  it  to  your  Excellency  to  the 
end  that,  with  respect  to  the  petition  of  Senor  Castillero,  to  which 
his  Excellency  the  President  ad  interim  has  thought  proper  to  accede, 
that  as  a  colonist  there  be  granted  to  him  two  square  leagues  upon 
the  land  of  his  mining  possession,  your  Excellency  will  be  pleased  to 
issue  the  orders  corresponding. 

"  I  repeat  to  your  Excellency,  Ac. 

"  Wherefore  I  transcribe  it  to  your  Excellency  in  order  that,  in 
conformity  with  what  is  prescribed  by  the  laws  and  disposition  upon 
colonization,  yon  may  put  Senor  Castillero  in  possession  of  the  two 
square  leagues  which  are  mentioned. 

"  God  and  liberty.     Mexico,  May  23,  1846. 

"  Castillo  Lanzas. 

"  His  Excellency  the  Governor  of  the  Department  of  California*.* 
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To  the  dispatch  of  Castillo  Lauras,  the  Minister  of  Relations,  when 

it  was  filed  by  the  claimants,  the  following  certificate  of  -Jeans 

Vcjar  was  appended  : 

"I,  Jesus  Yejar,  a  Notary  Public,  hereby  certify  and  attest 
that  the  foregoing  authentic  instnflnent,  signed  by  his  Excellency, 
the  Minister  of  Foreign  Relations,  Government  and  Police,  Castillo 
Lanzas,  has  been  respected  under  that  signature,  and  obeyed  by  the 
Mexican  authorities  that  governed  in  Upper  California  in  the  year 
eighteen  hundred  and  forty-six,  according  to  insertions  which  the 
said  authorities  made  of  the  said  instrument  in  acts  which  they 
passed  upon  the  subject  of  which  they  treat,  and  which  I  certify  to 
have  seen,  and  for  this  reason  that  signature  Jn  the  said  instrument 
should  be  esteemed  as  authentic  and  signed  in  the  handwriting  of 
his  Excellency,  the  Minister,  and  as,  also,  by  proceedings  that  have 
passed  under  my  observation,  Senor  Don  Andres  Castillero  recog- 
nized it 

"  And  at  the  instance  of  the  Messrs.  Barron,  Forbes  &  Co.,  I  have  a 
placed  hereon  my  signet,  and  sign  it  in  Tepio,  on  this  1st  day  of 
March,  1850. 

Jesus  Vejar, 

"  We,  the  undersigned,  First  Constitutional  Alcalde  and  Notary 
Public,  hereby  certify  and  attest  that  the  foregoing  signet  and  signa- 
ture which  Don  Jesus  Yejar,  a  Notary,  generally  uses  in  all  the  acfs 
is  that  performed  by  him. 

"  This  we  certify  in  Tepic,  this  1st  day  of  March,  1850. 

Loreto  Corona. 
EusEBio  Fernandez." 

To  authenticate  the  documents  further,  the  claimants  brought 
to  San  Francisco,  and  there  examined,  Castillo  y  Lanzas,  who  in 
1846  was  Prime  Minister  of  Mexico,  and  had  charge  of  the  De- 
partment of  Exterior  and  Interior  Relations;  Manuel  Couto, 
Secretary  of  the  Fonda  de  Mineria  and  Member  of  the  Junta  de 
Fomento ;  Jos6  Maria  de  Besoco,  Member  of  the  Junta ;  Bias 
Balcarcel,  Member  of  the  Junta,  and  Director  of  the  Mining  Col- 
lege ;  Antonio  del  Castillo,  Professor  of  Mineralogy  and  Secre- 
tary of  .the  Junta ;  Jos6  Maria  Yrrisarri,  Keeper  of  the  Archives 
in  the  Ministry  of  Justice ;  Mariano  Mariano,  clerk  in  the  Minis- 
try of  Jtrstice,  and  A.  Q.  de  Yelasco,  clerk  in  the  Ministry  of 
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Relations.  These  witnesses  testified  that  the  documents  pro- 
duced were  genuine ;  that  they  knew  them  to  be  true  copies  of 
such  as  were  registered  in  the  books  of  the  several  departments, 
and  that  they  corresponded  perfectly  with  the  borradors  existing 
in  other  cases.  Some  of  them  swore  to  their  personal  knowl- 
edge of  the  fact  that  the  documents  were  issued  and  the  records 
of  them  made  up  at  the  times  when  they  respectively  bore  date. 
By  some  of  them  was  proved  Castillero's  exhibition  of  quick- 
silver ores  to  the  Junta  and  the  College  of  Mining ;  the  assays 
of  it,  and  the  results.  Their  testimony  also  showed  that  a  report 
to  the  Congress  was  made  and  printed  in  the  fall  of  1846,  in 
which  Castilleros  discovery  of  quicksilver  in  California  was 
referred  to  at  some  length. 

Francisco  Martinez  Negrete,  a  merchant  residing  at  Guada 
lajara,  was  called  to  explain  the  circumstances  attending  the  sale 
of  barras  and  other  transactions  of  Castillero  with  Barron,  Forbes 
&Co. 

The  claimants  introduced  divers  letters,  addressed  by  their 
counsel,  to  the  President  of  the  United  States,  the  Secretary  of 
State,  and  the  Attorney-General,  together  with  some  of  the 
replies  by  those  officers,  in  which  were  discussed,  inter  alia,  the 
regularity  and  propriety  of  taking  depositions  in  Mexico. 

In  the  year  1857,  and  while  this  cause  was  pending  in  the 
District  Court,  process  was  issued  requiring  Mr.  Davidson,  a 
banker  of  San  Francisco,  to  produce  a  package  of  letters  which 
had  been  deposited  with  him  by  Henry  Laurencel  and  James 
Alexander  Forbes,  subject  to  their  joint  order.  He  did  so; 
the  package  was  opened ;  the  letters  were  read,  and  became  a 
part  of  this  case.  The  handwriting  of  the  several  parties,  by 
whom  they  purport  to  be  written,  was  proved  by  several  wit- 
nesses.   The  letters  were  as  follow : 

"  Tepic,  May  11,  1846. 
"  My  Dear  Sir  : — I  wrote  to  you  at  great  length  on  the  15th  ultimo 
by  the  Rev.  Mr.  Macanamara,  who  intends  visiting  California,  and 
who  proceeded  to  Mazaltan  in  order  to  procure  a  passage  ;  but  he  is 
still  there,  and  there  is  every  probability  that  he  will  go  by  the  vessel 
which  takes  this.     I  need  not  repeat  what  I  have  already  3aid,  but  it 
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may  not  be  amiss,  in  case  my  letter  not  reaching  you,  to  state  that 
its  object  was  to  request  of  you  to  procure  as  correct  information  as 
you  could  respecting  the  quicksilver  mine,  or  mines,  lately  said  to  be 
discovered  in  California,  one  of  which  you  mention  as  being  woiked 
by  Mr.  Castillero.  If  quicksilver  mines  of  value  are  discovered,  it 
would  be  of  immense  interest  for  Mexico,  as  owing  to  the  scarcity 
and  high  price  of  this  article,  the  poorer  silver  mines  of  Mexico  can- 
not  be  worked.  .  I  therefore  beg  to  request  your  kind  attention  to 
this  letter. 

"  I  am,  my  dear  sir,  your  most  obedient  servant, 

"Alex.  Foebes. 

"  Addressed :  James  A.  Forbes,  Esq. 

"  British  Vice  Consul,  California, 

"Endorsed:  Alex.  Forbes,  May  11,  1846,  relative  to  quicksilver 
mine.     No.  1." 

.  September  2,  1846. 
"  My  Deab  Sir  : — I  am  much  obliged  to  you  for  your  offer  to  pro- 
cure for  me  more  information  respecting  the  quicksilver  mines,  and 
I  hope  they  may  turn  out  to  be  of  value.  Anything  certain  which 
you  may  give  me  about  them  will  be  very  interesting,  as  our  mining 
establishments  in  this  country  must  greatly  be  benefitted  by  the 
abundance  of  quicksilver,  and  which  is  now  scarce  and  dear  here. 
I  understand  Castanedo  is  still  in  Mexico.  Does  not  one  of  these 
mines  belong  to  him,  or  has  he  disposed  of  it  1 

"  I  am,  my  dear  sir,  yours  very  truly, 

"Alex.  Forbes. 
"J.  A.  Forbes,  Esq. 

"  I  received  your  power  of  attorney  to  James  Murray,  Esq.,  and 
forwarded  it  by  last  packet. 

"  Endorsed :  Alex.  Forbes,  September  2, 1846,  relative  to  quick- 
silver mine.     No.  2. 

"(In  pencil)— A.  Forbes,  private,  1st  and  2d  Sept,  1846." 

"  Tepic,  January  7,  1847. 
"  James  A.  Forbes,  Esq.,  California, 

"  My  Dear  Sie  : — I  had  the  pleasure  to  receive  your  very  obliging" 
letter  of  the  29th  of  October  last,  which  chiefly  relates  to  the  mine 
of  quicksilver  ab)ut  which  I  wrote  you  at  so  much  length  by  Mr.  Mac- 
namara.     I  had  previous  to  the  receipt  of  your  letter  been  in  treaty 
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with  D.  Andres  Castillero,  respecting  this  mine,  and  on  the  arrival 
of  Mr.  Macnamara  with  the  powers  from  the  other  proprietors,  the 
treaty  was  much  facilitated,  and  I  am  now  happy  to  inform  yon  that 
I  have  contracted  for  the  '  Habilitation'  of  the  mine,  and  have  also 
purchased  a  part  of  Mr.  Castillero's  *  Barras,'  all  of  which  will  be 
made  known  to  yon  by  Mr.  Walkinshaw,  who  goes  to  California  as 
my  attorney  and  agent  for  the  examination  and  working  of  the 
mines.  Mr.  WalkinBhaw  will  wait  upon  you  as  soon  after  his  arrival 
as  possible,  and  will  show  you  all  the  documents,  and  ask  your  advice 
and  assistance  in  carrying  out  my  views. 

"  It  is  needless  for  me  to  say  more,  than  that  I  count  on  you  as  a 
friend  who  will  lend  your  best  assistance  to  bring  this  negotiation 
to  a  good  account,  and  as  you  inform  me  that  you  are  the  proprietor 
of  two  'Barras,'  it  will  be  for  your  interest. and  that  of  all  others 
concerned,  that  every  means  may  be  used  to  make  the  most  of  it 

"  I  have  sent  up  a  small  sum  of  money  to  make  a  beginning,  and 
if  Mr.  Walkinshaw  is  of  opinion  that  the  business  ought  to  be  caried 
on  to  a  large  extent,  .the  necessary  apparatus  will  be  ordered,  ant 
ample  funds  sent  to  carry  on  the  business  properly. 

"  I  have  for  the  present  only  sent  one  hundred  and  fourteen  iron 
bottles,  but  I  can  get  a  large  quantity  in  this  country  when  they 
may  be  required. 

"Mr.  Walkinshaw  will  inform  you  that  everything  is  left  open 
respecting  the  interest  which  he  and  others  may  take  in  this  enter- 
prise, and  I  trust  you  will  also  leave  to  me  the  regulation  of  the 
affair  which  must  depend  on  after  prospects.  For  the  present  I  wish 
no  one  to  run  any  risk  or  to  incur  any  expense  but  myself,  which, 
however,  you  must  be  aware  will  be  very  considerable ;  but  if  the 
mine  turns  out  well,  there  will  be  sufficient  for  all. 

"I,  in  conclusion,  beg  leave  to  recommend  most  strongly  my 
friend  Mr.  Walkinshaw  to  your  best  attentions  and  assistance,  and 
I  am  sure  you  will  find  him  most  worthy  of  your  confidence. 

"  I  am,  my  dear  sir,  yours,  most  sincerely, 

"  Aw.  Forbes. 
"James  A.  Forbes,  Esq.,  California. 

"  Endorsed :  Alex.  Forbes,  relative  to  mine  of  quicksilver,  Jan'y 
7,  1847.     No.  5." 

"Monterey,  OcL  1,  1847. 
"  Mr  Dbar  Sib  :— You  will  no  doubt  be  surprised  to  hear  of  my 
being  la  Monterey,  and  I  am  so  myself     I,  however,  resolved  to 
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take  a  trip  to  this  country,  which  I  have  so  long  wished  to  visit,  and 
arrived  last  afternoon  in  the  'William.'  where  I  have  been  kindly 
received  by  the  authorities,  and  no  difficulty  of  any  kind  thrown  in 
my  way. 

"  I  have  sent  to  Mr.  Alden  to  come  over  here,  if  he  can,  and  take 
some  people  to  the  mine  which  1  have  brought  with  me,  and  it  is 
very  probable  I  shall  accompany  him,  when  I  shall  have  the  pleasure 
to  see  you. 

"  Mr.  Walkinshaw  has  come  with  me,  but  without  his  family.  He 
has  been  very  ill  all  the  voyage,  and  is  now  on  shore  in  a  very  weak 
state,  but  I  hope  he  will  soon  recover.  I  have  a  thousand  things  to 
say  to  you,  but  must  wait  till  1  have  the  pleasure  of  seeing  you. 

"  Please  inform  the  good  Padre  Real  of  my  arrival,  and  tell  him  1 
dont  write  him,  as  I  am  a  bad  scribe  at  Castillano,  but  that  I  shall 
soon  be  at  his  domicile. 

"  Believe  me  to  be,  my  dear  sir,  yours,  very  sincerely, 

"Alex.  Forms. 
"James  A.  Forbes,  Esq. 

"  We  have  had  thirty-two  days'  passage. 

"  The  American  Ar-ny,  under  Gen.  Scott,  was  within  six  leagues 
of  the  City  of  Mexico.  10,000  men — and  a  battle  was  daily  expected. 
The  Mexican  say  they  have  32,000. 

"  Endorsed :  Alex  Forbes,  on  'his  arrival  at  Monterey,  Oct.  1st, 
1847.     No.  3. 

(In  pencil.) — Alex  Forbes,  Monterey." 

"Jftna,  19ft  Nov.,  1847. 
"James  A.  Forbes,  Esq., 

"  My  Dsab  Sib  : — I  wrote  you  the  other  day,  which  did  not  find 
you  at  home.  I  am  still  here  preparing  the  apparatus  for  making  a 
better  trial  of  the  ores,  but  as  Mr.  WaHis,  the  artizan,  is  unwell,  we 
go  on  but  slowly.  I  am  also  very  anxious  to  have  the  mine  cleared 
out  and  put  in  a  proper  working  state  before  I  leave  it,  and  for  this 
purpose  we  have  been  sinking  a  '  Plan '  at  the  '  Respaldo  Alto '  in 
order  to  run  a  '  Testero '  across  the  vein,  and  to  discover  the  value 
And  abundance  of  the  ores  in  its  whole  width.  In  doing  this,  we 
have  most  unexpectedly  found  that  in  this  '  plan  '  there  are  no  cin- 
nabar whatever,  although  o\er  it,  in  the  upper  part  of  the  vein, 
there  are  ores.     This  puzzles  us  greatly,  but  we  hope  that  in  cutting 
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across  we  will  fidl  in  again  with  ores  towards  the  '  Respaldo  Bqjo.9 
Can  this  mine  be  a  '  Manto  V  I  most  verify  that,  and  so  must  yon 
and  the  Padre  with  your  own  eyes.  I  see  very  good  ores  in  the 
upper  part  of  the  mine  in  all  directions,  but  why  does  it  get  into 
Borra  lower  down  1  The  Plan  is  about  five  varas  lower  down  than 
when  you  and  the  Padre  wrought,  and  on  the  other  side  of  the  vein. 
The  people  will  go  on  cutting  across,  and  when  they  again  get  into 
'  Metal '  I  will  send  you  a  man  on  purpose.  I  am  confident  we  shall 
find  them,  but  there  will  always  be  about  two  varas  or  more  of  the 
vein  next  the  '  Respaldo  Alto '  without  ores ;  at  least  I  think  so, 
and  hope  nothing  worse  may  be  the  case.  We  still  see  good  ores 
on  the  upper  part  of  the  vein  near  the  '  Respaldo  Bqjo,'  where  you 
and  the  Padre  took  out  your  ores. 

"  I  have  been  somewhat  alarmed  about  this  Borra,  but  I  hope 
there  will  ultimately  be  no  cause  for  this ;  yet  I  have  thought  It 
right  to  inform  you  and  the  Padre,  and  have  no  doubt  but  that  my 
express  carrier  will  in  a  few  days  carry  better  newa 

44 1  am,  my  dear  sir,  yours  veiy  truly, 
"  Endorsed:  "Alex.  Forms. 

B. 

"Alex.  Forbes*  Mine  of  Almaden,  Nov.  19,  1847. 

" Addressed:  Sr.  D.  Diego  A.  Forbes, 

Ausente,  Al  Sr.  Padre  Real,  Santa  Clara.99 

"  Mine,  84&  November,  1847. 
"  For  Mr.  J.  A.  Forbes  and  the  Padre  Real,  Santa  Clara. 

"  We  have  at  last  found  the  vein  or  *  cinta'  of  ores  which  we 
were  looking  for,  so  that  I  have  now  the  pleasure  to  inform  you 
and  the  good  Padre  of  our  luck,  as  I  promised  I  should  do ;  but  I 
fear  this  mine  wUl  be  reduced  to  this  cinta,  and  the  great  body  of  it 
will  be  tepetate  muerio  ;  but,  perhaps,  the  cinta  may  be  wider  below 
than  it  is  above.  To  see  whether  this  is  so  or  not,  has  been  the 
object  of  our  labors  since  discovering  the  proper  direction  of  the  vein 
of  the  whole  mine,  which  discovery  makes  everything  more  plain. 
This  direction  was  before  entirely  mistaken;  of  which  and  other 
things  we  will  have  a  great  deal  to  talk  about  when  we  meet  When 
Mr.  Walkinshaw  arrives  and  takes  a  look  at  the  mine,  I  think  we 
shall  take  a  turn  to  the  Mission.  I  expect  him  to  be  at  BernaTs 
Rancho  this  alternoon. 

"  I  may  say  now,  that  it  is  impossible  we  can  go  off  the  main  vein 


80  SUPREME   COURT. 


The  United  States  vs.  Andres  CastiUera. 


of  the  mine,  as  it  is  entirely  different  from  the  walls,  (respaldos) 
they  being  of  a  hard  rock,  of  quite  different  character,  whereas  the 
vein  is  quite  soft  and  easily  distinguished.  All  we  have  to  do  is  to 
look  for  the  cintas  which  have  got  ores,  which  in  my  opinion  will  be 
reduced  to  one  not  very  wide. 

«A.  Founts." 

"New  Almaden,  January  19ft,  1848. 
"  My  Drar  Sir: — I  am  very  much  obliged  to  you  for  your  very 
prompt  attention  to  the  business  in  hand,  and  return  the  espediente 
immediately. 

"Iain  much  surprised  at  the  result  of  your  assay,  and  shall  try 
what  I  have. 

"  It  will,  of  course,  be  better  to  say  nothing  about  it,  particulaiy 
as  I  have  already  written  to  Monterey  that  there  is  no  mine,  nor 
does  there  appear  to  be  any  quantity  of  this  kind  of  stunt  I  hope 
soon  to  see  the  Alcalde. 

".My  dear  sir,  yours  truly, 

"A.  Forbes." 

"New  Almaden,  1st  February,  1848 
41  James  A.  Forbes,  Esq., 

"  Mr  Drar  Sir  :— I  received  an  express  last  evening  giving  me 
all  the  news  from  Mexico,  and  informing  me  of  the  Natalia  being 
about  to  sail  for  the  Mexican  coast  and  by  which  I  have  taken  the 
opportunity  to  forward  letters  to  Mexico. 

"  I  have  had  the  imprudence  to  open  your  dispatch.  They  told 
me  that  it  contained  newspapers  and  as  I  knew  General  Miller's 
hand,  and  it  being  a  public  letter,  and  that  perhaps  it  might  contain 
letters  for  me  which  I  could  not  get  if  sent  on,  in  time  to  allow  me 
to  write  (if  so  required)  by  the  Natalia ;  for  all  these  reasons  I  broke 
open  the  packet.  But  although  I  know  you  will  not  be  offended  at 
what  I  have  done,  yet  I  would  rather  not  have  done  so,  as  I  think 
nothing  whatever  can  justify  one  in  opening  directed  letters  to 
others  without  their  previous  sanction. 

"You  will  .find  by  the  Alcanal  of  Guad*  and  the  Iris,  what  is 
going  on  in  Mexico,  and  what  my  friends  in  Monterey  write  is  to 
the  same  purpose.  The  present  party,  P£na  y  P6na»  Herrera, 
Otero,  Bustamente  &  Co.,  are  by  fitr  the  most  respectable  party  in 
the  Republic,  and  there  is  a  better,  chance  for  their  doing  something 
better  either  for  peace  or  war  than  ever  that  most  influnous  rascal, 
Santa  Anna,  and  his  party,  would  have  done.    Now  that  they  have 
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got  rid  of  that  blackguard,  there  are  better  prospects  than  before, 
bat  the  present  party  want  energy,  and  the  third  party,  the  Puros, 
(Democrats,)  will  most  probably  upset  them,  when  greater  con- 
fusion than  ever  will  ensue. 

"You  will  find  that  the  American  President  is  getting  more 
courage  in  prosecuting  the  war  than  before,  and  has  recalled  Mr. 
Trist,  desiring  the  Mexicans  to  send  to  Washington  if  they  wanted 
peace.  I  have,  as  you  know,  always  thought  that  on  their  getting 
possession  of  a  great  part  of  Mexico,  and  their  volunteers  covering 
themselves  with  glory,  the  war  would  become  popular,  and  they  would 
go  ahead  and  possess  themselves  of  the  whole  of  the  Mexican  Re- 
public— particularly  when  they  have  got  over  the  fears  of  European 
interference. 

"  Tou  may  now  take  my  opinion  a  little  farther,  and  set  down 
Mexico  as  already,  virtually,  a  part  and  portion  of  the  Union,  alias 
the  IT.  S. 

"  It  is  said  that  Gen.  Yafies  goes  to  Tepic  with  4,000  men ;  he  is  a 
superior  kind  of  a  man,  and  a  most  intimate  friend  of  ours,  so  that 
our  interests  there  will  be  protected  in  as  ftr  as  depends  upon  him. 

"  As  Ascona's  letter  gives  a  very  good  summary  of  the  news,  1 
send  it  for  your  perusal. 

"  This  being  a  rainy  day,  and  being  desirous  to  communicate  what 
I  know  in  the  shape  of  news,  I  inflict  upon  you  this  long  epistle. 
"  I  am,  my  dear  sir,  yours,  very  truly, 

"AlkxFokbxsl 

"  Please  explain  all  this  news  to  my  good  friend  the  Padre. 

"  Tou  will  see  by  Oen.  Miller's  list  what  a  crash  there  has  been 
in  England.  None  of  our  friends  are  in  this  black  list.  Liverpool 
and  Glasgow  seem  to  suffer  most. 

"  I  am,  my  dear  sir,  yours,  Ac., 

"A.  F. 

"Addressed :  James  A.  Forbes,  Esq.,  Ac,  Ac.,  Ac.,  Santa  Clara. 
"Endorsed :  Alex.  Forbes,  New  Almaden,  1st  Feb.,  1848.  }Jo.  7," 

"Tepic,  April  \\y  1849. 

"  Dxab  Sib  : — We  beg  leave  to  refer  you  to  Mr.  Alex.  Forbes 

letter  of  the  9th  inst.,  respecting  the  arrangement  of  the  aflkirs  of 

the  mine  of  New  Almaden,  and  beg  to  recommend  that  negotiation 

to  your  best  care  and  management  until  we  can  forward  the  neoes* 
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sary  instructions  for  your  government.  Ton  may  now  rely  on  this 
mine  being  worked  to  the  utmost  of  its  capabilities  of  production 
and  sale  of  quicksilver  on  the  arrival  of  the  apparatus,  and  we  hope 
to  make  up  for  the  delay  which  circumstances  have  hitherto  pre-' 
ventod  this  important  concern  from  being  productive.  We  Bhall 
soon  have  the  pleasure  of  sending  you  a  list  of  the  company  of  which 
the  "habilitadores"  are  composed.  The  house  of  Jeeker,  Torre  & 
Co.,  of  Mexico  and  Mazatlan,  and  our  own  are  chiefly  interested, 
and  as  Don  Tsidoro  de  la  Torre  has  gone  to  Europe,  he  will  concert 
with  Mr.  Barron  everything  which  can  tend  to  the  successful  de- 
velopment of  this  enterprise 

"  We  are,  dear  sir,  your  most  obedient  servants, 

"Barron,  Forbes  &  Co. 

"Jas.  Alex.  Forbes,  Esq.,  San  Francisco. 
"Endorsed:  Barron,  Forbes  ft  Co.,  C,  relative  to  habilitacion 
of  New  Almaden.     April 1 1 .  1849. 

"  Tepic,  May,  20,  1849. 

"  Sib  : — From  certain  circumstances  which  you  have  communi- 
cated to  us,  it  may  be  necessary  to  purchase  some  lands  in  the 
vicinity  of  the  mine  and  hacienda  of  New  Almaden,  in  California. 
We  hereby  empower  you  to  make  such  purchases  as  may  be  neces- 
sary to  the  secure  possession  of  this  mine  and  hacienda,  or  to  effect 
such  other  arrangement  as  you  may  deem  necessary  for  that  purpose 
— the  price  of  such  purchase  not  to  exceed  five  thousand  dollars, 
without  consulting  with  us  upon  the  subject. 

44  We  are,  sir,  your  most  obedient  servants, 

"  Barron,  Forbes  &  Co. 

44  James  A.  Forbes,  Esq. 

"Addressed :  James  A.  Forbes,  Esq.,  California. 
44  Endorsed :  Barron,  Forbes  &  Co.,  authorizing  the  purchases  of 
and.    J." 

"[Very  Private.] 

44  Memorandum  of  the  Documents  which  Don  Andres  Castillero  will 

have  to  procure  in  Mexico : 

44 1st  The  full  approbation  and  ratification  by  the  Supreme 
Gtovermaeirt  of  all  the  acts  of  the  Alcalde  of  the  District  of  Saa 
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Josl,  in  Upper  California — in  the  possession  given  by  the  said 
officer  of  the  quicksilver  mine  situated  in  his  jurisdiction,  to  Don 
Andres  Castillero  in  December,  1845. 

*'2d.  An  absolute  and  unconditional  title  of  two  leagues  of  land 
to  Don  Andres  Castillero,  specifying  the  following  boundaries  :  On 
the  north  by  the  lands  of  the  Rancho  of  San  Vicente  and  Los 
Capitancillos,  on  the  east,  south  and  west  by  vacant  lands  or  vacant 
highlands. 

M8d.  The  dates  of  these  documents  will  have  to  be  arranged  by 
Don  Andres.  The  testimony  of  them  taken  in  due  form,  and 
besides  certified  to  by  the  American  Minister  in  Mexico  and  trans- 
mitted to  California  as  soon  as  possible. 

14  Tepic,  May  21th,  1849. 

"  Endorsed :  Copy  of  memorandum  left  with  Alex.  Forbes  foi 
Castillero,  in  Tepic,  May  27,  1849.     I." 

"  San  Francisco,  October  28,  1849. 

"My  Dear  Sib: — I  have  been  detained  at  this  place  until  the 
present  moment,  occupied  in  completing  the  arrangements  explained 
to  B.,  P.  &  Co.,  under  the  date  of  yesterday,  having  raised  the  sum 
of  $27,180  67}  from  Probst,  S.  &  Co.,  and  Webster  alone. 

"•I  must  again  call  your  attention  to  the  importance  of  my  sug- 
gestions relative  to  the  perfecting  the  title  of  the  mine  of  New 
Almaden ;  and,  without  entering  now  into  the  particulars  already 
explained  to  yourself  and  to  Mr.  Alexander  Forbes  verbally,  I  desire 
only  to  impress  upon  your  mind  the  vast  importance  of  securing 
from  the  Supreme  Government  of  Mexico  the  documents  comprised 
in  the  memorandum  left  with  Mr.  Alexander  Forbes,  when  I  was  in 
Tepic,  for  Castillero.  By  my  other  letters  by  this  conveyance  you 
will  be  informed  of  all  the  particulars  of  the  transactions  that  have 
occurred  recently  in  the  affairs  of  the  mine,  and  you  will  see  the  risk 
in  which  this  valuable  property  is  placed  by  the  delay  that  has 
occurred  in  the  acquisition  of  the  documents  referred  to. 
11 1  remain,  my  dear  sir,  yours,  sincerely, 

"James  Alex.  Forbes. 

11  William  Forbes,  Esq.,  Tepic. 

"  Endorsed  :  Copy  letter  to  William  Forbes  (private)  from  Sas 
Francisco,  October  28,  1849.     III." 

["  Private.]     Santa  Clara,  October  30,  1849. 
"  My  Deab  Sir  :— By  my  letters  to  yourself  and  to  B,  F  4  Ca, 
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from  the  23d  to  this  day,  yon  will  be  informed  of  the  great  dangei 
in  which  the  mine  of  New  Almaden  has  been  thrown,  and  the  disa- 
greeable and  vexations  proceedings  caused  me  by  Mr.  Walkinshaw 
and  his  associates  in  their  denunciation  of  the  mine  for  abandonment. 
You  will,  however,  have  the"  satisfaction  of  knowing,  also,  that  I  am 
to  be  reinstated  in  the  possession  of  that  property,  both  mine  and 
hacienda,  in  two  or  three  days  hence,  by  judicial  process. 

"  Although  I  feel  much  gratified  at  my  successful  defence  of  the 
case,  yet  I  am  extremly  apprehensive  of  further  difficulties  in  the 
event  that  those  parties  should  succeed  in  purchasing  the  part  of 
the  land  of  the  Berreyesas  that  they  have  offered  to  purchase  (which 
embraces  the  mine  and  hacienda)  for  twenty-five  thousand  dollars 
—just  five  times  the  amount  you  all  authorized  me  to  pay  for  the 
same  identical  tract  1 

"  Figure  to  yourself  the  position  of  the  aflkir  of  the  mine  if  I  do 
not  strike  boldly  at  our  opponents  by  purchasing  the  land  at  a 
higher  price  than  they  have  offered  to  pay  for  it,  and  by  thus  tn&- 
trating  their  plans,  secure  the  mine  and  hacienda  from  further  risk. 

"  You  will  now  readily  perceive  the  great  importance  of  my 
advice  to  you  to  purchase  a  part  both  of  the  lands  of  Cook  and  of 
the  Berreyesas.  Yon  were  of  the  opinion  that  this  measure  would 
not  be  necessary,  in  view  of  the  supposed  facility  of  getting  the  titie 
to  the  mine  perfected  in  Mexico. . 

"It  is  now  more  than  five  months  since  it  was  decided  that 
Castillero  should  procure  the  necessary  documents  in  that  city,  and 
that  they  should  be  sent  to  me  as  soon  as  possible.  On  the  one 
hand,  I  depend  upon  the  precarious  and  illegal  possession  of  the 
mine,  granted  by  the  Alcalde  of  this  district  to  Castillero,  who 
was,  in  reality,  the  judge  of  the  quantity  of  land  given  by  the 
Alcalde ;  and,  on  the  other  side,  I  am  attacked  by  the  purchasers 
of  the  same  land,  declared  by  Castillero  himself  to  comprise  the 
mine.  In  the  absence  of  the  all-important  document  of  the  ratifi- 
cation of  the  possession  so  given,  I  am  compelled  to  purchase  the 
part  of  the  land  of  the  Berreyesas  which  Walkinshaw  and  his  party 
have  offerd  to  purchase,  and  you  must  not  be  surprised  if  I  shall 
go  far  beyond  the  price  that  they  have  offered,  because  it  is  the 
only  mode  of  securing  the  title  to  the  mine  and  hacienda ;  for,  if 
Castil|ero  should  fail  in  getting  the  desired  documents  from  Mexico, 

is  the  sole  mode  of  safety  of  this  property. 

"  I  shall  endeavor  to  procrastinate,  as  far  as  possible,  this  pur 
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ohase ;  And,  moreover,  to  frustrate  all  the  plans  of  Walkinsaw  and 
his  associates  for  accomplishing  their  purchase,  and  I  do  entreat 
you  to  use  every  effort  to  send  me  the  document  of  the  ratification 
of  possession  of  the  mine  and  the  grant  of  land  thereon  at  the 
very  earliest  opportunity,  properly  authenticated  and  certified,  as 
explained  by  me  when  I  was  in  Tepio.  In  one  of  my  precited 
letters  I  requested  you  to  send  me  a  certified  power  of  attorney 
from  B„  P.  A  Go.  to  you,  authorizing  you,  as  the  representative  of 
the  Compania  de  Abio,  to  appoint  other  attorneys  in  fact  under 
you. 

• "  The  object  of  this  is.to  be  able  to  refute  the  allegations  of  the 
lawyer  of  Walkinshaw  that  you  had  no  power  to  authorize  me  to 
take  charge  of  the  mine. 

"  I  remain,  my  dear  sir,  yours,  truly, 

"Ja&  Alex.  Forbes. 

"Alexander  Forbes,  Esq. 

J Endorsed :  Copy  of  a  letter  to  Alexander  Forbes,  (private,) 
October  88,  1849.    IL" 

Tepio,  30ft  November,  1849. 
"  James  A.  Forbes,  Esq.,  Santa  Clara, 

"Dear  Sir: — -We  had  the  pleasure  to  write  you  on  the  13th 
inst.  by  the  steamer  "  Oregon,"  the  chief  object  of  which  was  to 
enclose  a  notarial  copy  of  the  grant  of  land  by  the  Mexican  Gov- 
ernment to  Gastillero,  and  which  we  hope  has  come  safe  to  hand. 

"  We  have  perused  with  much  interest  and  attention  the  whole 
of  your  letters  and  documents  received  by  the  steamers,  the 
1  California '  and  *  Panama,'  and  we  beg  you  will  excuse  us  from 
minutely  entering  into  a  reply  to  those  valuable  and  important 
papers.  Suffice  it  to  say,  that  we  not  only  approve  of  your  pro- 
ceedings, but  have  to  give  you' our  most  sincere  thanks  for  the  most 
energetic  and  able  conduct  in  the  whole  affair,  and  we  have  to 
request  that  you  will  not  hesitate  continuing  to  take  such  steps  as 
may  seem  to  you  fit  for  securing  the  mine  from  all  attempts  made 
by  evil-minded  persons  to  impede  its  being  freely,  worked  for  its 
legitimate  owners. 

"We  are  glad  to  find  that  you  had  not  been  obliged  to  pur- 
chase Berreyesa's  land.  This  is  certainly  a  most  important  point, 
and  we  trust  that  the  document  sent  will  be  of  great  consequence 
In  that  respect,  but  you  will  of  course  take  care  that  no  risk  is  run, 
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and  you  will  do  in  this  aflair  as  your  best  judgment  will  direct  you, 
keeping  in  view  that  at  all  hazard  and  at  whatever  cost  the  property 
of  the  mine  must  be  secured.  Castillero  we  expect  will  soon  be 
here  from  Lower  California,  and  if  anything  can  be  done  in  Mexico 
he  is  the  fittest  person  to  procure  what  may  be  wanted.  It  is 
incredible  that  Mr.  Walkinshaw  should  lend  himself  to  such  pro- 
ceedings when  he  considered  the  very  large  capital  invested  in  this 
enterprise,  and  when  he  well  knows  that  by  the  mining  laws  no 
"  denuncio "  could  possibly  be  heard  under  the  circumstances  in 
which  this  mine  has  been  occupied.  We  trust,  however,  that  these 
vile  machinations  will  by  your  active  proceedings  be  put  an  end 
to. 

"  We  hope  you  will  by  the  time  this  reaches  you  have  got  up  at 
least  a  part  of  the  apparatus,  and  that  some  of  it  will  be  soon  at 
work.  The  price  of  quicksilver  here  still  keeps  up,  and  the  supply 
as  yet  not  abundant.  Every  body  writes  of  the  very  high  price  it 
bears  in  California,  and  we  have  no  doubt  you  will  in  a  short  time 
be  able  to  supply  the  demand  and  to  send  us  the  surplus  to  San 
Bias.  Trusting  to  the  continuance  of  your  best  exertions  in  behalf 
of  all  concerned  in  the  mine  of  New  Almaden, 

"We  are,  dear  sir,  your  most  obt  servants, 

Babbon,  Fobbis  &  Co. 

''Endorsed:  Barron,  Forbes  &  Co.,  80th  Nov.,  1849.    No.  16." 

"  Tepic,  30th  November,  1849. 
"James  A.  Forbes,  Esq.,  Santa  Clara. 

"  My  Dsab  Sib  : — I  have  received  your  most  valuable  letters  by 
4he  two  last  steamers,  "California"  and  "Panama,"  the  latest 
dates  being  up  to  the  13th  of  the  present  month,  and  which  gives 
the  agreeable  notice  of  Walkinshaw's  most  villainous  proceedings 
having  been  upset  I  hope  you  will  forgive  me  for  not  entering 
minutely  into  all  the  proceedings.  But  I  can  assure  you  that  we 
all  feel  the  obligation  we  owe  to  you  for  the  very  able  and  decisive 
measures  you  have  adopted  in  the  whole  of  this  affair,  and  I  recom- 
mend you  to  proceed  without,  fear  of  disapproval  or  waiting  for 
instructions,  in  taking  such  measures  as  shall  preserve  this  valuabe 
"  negociacion"  from  any  risk  from  those  unprincipled  claimants 
wllo  have  lately  given  yon  so  much  trouble,  or  from  any  other 
proceedings  which  may  take  place ;  being  sure  that  such  proceed- 
tags  will  be  sanctioned  by  the  company.    We  are  quite  of  opinion 
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with  you,  that  we  should  not  be  lulled  into  security  from  the  belief 
that  other  proceedings  will  not  be  resorted  to,  and  that  principle 
will  be  acted  upon,  and  every  support  from  this  will  be  given  to 
what  you  may  point  but  as  necessary. 

11  As  you  will  not,  1  hope,  have  now  to  employ  the  large  sum  yen 
expected  to  do  in  the  purchase  of  the  Berreyesa's  lands,  you  will 
have  a  large  amount  of  fluids  for  the  object  of  the  mines.  All  the 
drafts  and  orders  for  the  value  of  gold  have  been  honored. 

"We  are  glad  to  learn  that  Mr.  Probst  has  been  so  active  in 
assisting  you,  and  it  gives  me  in  particular  much  pleasure  to  find 
such  a  good  understanding  between  you.  I  most  earnestly  hope 
the  same  friendship  will  take  place  between  you  and  Dr.  Tobin. 

"  Notwithstanding  the  many  difficulties  .you  must  have  in  trans- 
porting the  cargo  of  the  Vicar  of  Bray,  yet  I  hope  a  part  of  the 
apparatus  will  soon  be  got  up  to  supply  the  demand  of  the  placeres 
as  well  as  to  send  us  some  here.  It  is  of  much  importance  to 
realize  as  much  as  possible  of  the  large  capital  which  now  lies  in 
the  mine,  laid  out  by  the  habilitadores,  and  to  secure  to  the  owners 
of  barras  something  certain  against  an  evil  day  which  may  some 
time  or  other  overtake  us. 

"  In  new  countries  nothing  is  very  certain,  and  I,  for  one,  (and 
in  which  I  am  sure  you  will  agree  with  me,)  am  most  desirous  to  be 
in  possession  and  to  see  others  in  possession  of  at  least  a  part  of  the 
riches  of  this  mine,  which  has  cost  me  and  others  so  much  thought 
and  so  much  labor.  This  I,  as  an  individual,  and  for  the  good  of 
all,  beg  leave  to  impress  strongly  upon  your  attention. 
"  I  am,  my  dear  sir,  yours,  very  sincerely, 

"Alexandre  Forms. 

"James.  A.  Forbes,  Esq.,  8anta  Clara. 

"Endorsed:  No.  8." 

["  Very  private.']     Tepic,  December  1,  1849. 

"  My  Dear  Sib  : — The  document  sent  up  to  you  by  the  last 
steamer  for  the  grant  of  the  lands  to  D.  Andres  Gastillero,  was,  by 
mistake,  not  the  one  meant  to  be  sent.  I  find  now  that  the  proper 
one  was  registered  by  me  in  Monterey,  and  the  original  deposited 
there. 

"  The  one  sent  you  was  directed  at  the  foot  to  the  Governor  of 
California,  and  the  one  deposited  at  Monterey  was  directed  to  D. 
Andres  CastUlero.     The  difference  is,  that  by  one  the  delivery  by  the 
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Governor  was  perhaps  necessary  to  make  the  grant  valid,  whereas 
the  other  being  addressed  directly  to  D.  Andres  did  not  require 
that  formality,  nor  was  any  other  proceeding  necessary,  thus  making 
it  a  better  document  than  the  greater  part  of  the  other  titles  for 
lands  in  California.  I  fear  you  may  have  made  use  of  the  notarial 
copy  sent — if  not,  you  will  of  course  apply  for  the  copy  of  the  one 
at  Monterey.  I  however,  have  hopes  that  your  well  known  clever- 
ness will  have  enabled  you  to  find  out  this  mistake,  which  would 
show  itself,  if  you  had  applied  for  the  document  from  Monterey. 
And  at  all  events  you  may  be  enabled  to  withdraw  the  one  sent  and 
substitute  the  other ;  either,  however,  I  take  to  be  as  good  as  the 
usual  California  titles,  few  of  which  have  been  officially  delivered  or 
sanctioned  by  the  local  authorities. 

"  Another  difficulty  however  occurs.  A  document  was  made  out 
in  the  city  of  Mexico  when  I  purchased  the  Bars  from  Castillero, 
fftr  the  purpose  of  securing  his  consent  and  approval  of  the  contract 
of  Habilitacion ;  in  this  document  is  also  inserted  the  grant  of  the 
two  sitios,  being  an  exact  copy  of  what  has  been  sent  you,  and 
directed  to  the  Oovernor.  All  this  will  show  you  how  that  matter 
stands.  And  as  I  think  this  document  may  be  of  use  to  you,  I  send 
a  Cepy  of  the  whole,  leaving  you  to  your  own  good  judgment,  to 
mf&e  such  use  of  this  document,  and  of  what  I  communicate,  as  yon 
■hall  think  proper. 

"  I  shall  send  the  document  alluded  to  in  a  separate  cover  to 
frobst,  Smith  &  Co. 

11 1  tam,  my  deaf  sir,  yours  very  truly, 

"  Alex.  .Forbes. 

"  There  is  an  approval  of  the  Habilitacion  in  all  the  documents 
of  the  sale  of  the  other  Bars. 

"Endorsed:  No.  9." 

11  [Private]  Tepid,  Jan'y  7,  1850. 

11  James  A.  Fobbes,  Esq.,  Santa  Clara. 

"  My  Deab  Sib  : — I  have  received  by  Acapulco  and  Mexico,  along 
with  your  other  correspondence,  your  private  letter  to  me,  of  the 
SMli  and  28th  of  November,  and  beg  to  refer  you  to  the  letters  of 
B.,  F.  &  Co.  on  the  business  of  the  mine. 

"  I  am  very  sorry  indeed  to  see  that  there  is  likely  to  be  a  difference 
between  you  and  Dr.  Tobin.  This  is  a  circumstance  which  may 
lead  to  very  bad  consequences,  and  it  is  strange  that  Dr   Tobin 
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should  throw  ot-stacles  in  the  way  when  he  sees  you  surrounded  with 
so  many  already,  and  which  can  only  tend  to  lessen  his  own  profits. 

"  It  is  clearly  to  be  understood  that  no  verbal  agreement  was  made 
here  with  any  one,  nor  any  promises  given  which  is  not  consistent 
with  the  contract  as  it  is  written.  His  brother  never  was  engaged ; 
on  the  contrary  he  told  me  that  his  brother  went  to  see  what  could 
be  done  in  California,  and  if  nothing  offered  he  would  send  him 
back  to  take  our  portraits.  This  might  have  been  said  as  a  joke, 
but  shows  that  no  employment  at  the  mine  was  intended  for  him. 

"  No  maintenance  for  himself  (Dr.  T.)  or  family  was  ever  intended. 
He  looked  out  here  for  a  cook  and  took  up  one  for  that  purpose. 
His  new  oontract  is  much  more  advantageous  than  his  former  one 
with  me,  as  he  has  his  percentage  on  the  whole  two-thirds  without 
limitation.  I  have  read  over  this  second  contract  with  care,  and  it* 
appears  to  me  quite  clear  in  respect  to  his  charge  at  the  hacienda. 

"  'Art.  2.  The  aforesaid  Jam:*  Tobin  agrees  to  direct  the  opera- 
tions of  the  extraction  of  the  quicksilver  to  the  best  of  his  abilities, 
and  is  to  have  the  said  operations  under  his  exclusive  management.' 

"  This  does  not  show  that  he  shall  have  the  general  management 
of  the  hacienda. 

"  One  of  the  causes  for  altering  the  contract,  and  for  cancelling 
the  limitation  of  his  profits  was,  to  make  the  contract  less  onerous 
as  to  the  supply  of  ores,  people  and  necessaries,  which  you  will  per- 
ceive by  the  4th  article.  You  are  only  bound  to  supply  '  as  amply  as 
circumstances  will  allow,7  whereas,  by  the  original  contract  with  me, 
it  was  obligatory  on  us  to  supply  all  those  which  he  might  require. 

"  This,  in  the  present  state  of  things,  is,  I  consider,  of  much 
consequence. 

"  This  is  my  opinion  of  what  Mr.  Tobin  has  a  right  tv  demand, 
Dut  I  am  sure  you  will  not  stand  on  mere  points  of  right,  or  risk 
the  interests  of  negotiation  for  trifling  pretensions  which  may  be 
put  forth.  Much  must  be  sacrificed  in  principles  to  conciliate  a 
troublesome  person,  and  I  still  most  earnestly  hope  that  your  pru- 
dence will  enable  you  to  keep  up  cordiality  between  you.  I  shall 
write  my  opinion  to  Dr.  Tobin,  and  give  him  my  strongest  advice 
to  lay  aside*ail  vexatious  pretensions,  and  enjoin  him  to  proceed  in 
good  will  and  amity,  which  can  only  tend  to  his  own  interests  and 
those  concerned  in  the  mine.    I  hope  he  will  listen  to  my  advice. 

"  The  amount  of  capital  is  getting  to  be  enormous,  and  the  eom- 
pany  are  beginning  to  get  astonished.    If,  however,  yon  o*b  onoi 
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get  under  way  all  will  be  well,  if  yon  oonld  only  get  a  couple  of 
cylinders  np  in  any  temporary  way.  They  wonld  supplv  the 
placares. 

"  Whenever  yon  have  more  than  is  wanted  for  that,  you  will,  of 
course,  send  it  down  here,  more  or  less,  by  the  steamer. 

"  Strange,  as  it  appears  to  me,  a  Mexican  merchant,  '  Lizardo,* 
sends  up  one  hundred  and  thirty-six  flasks  by  this  steamer,  and 
between  two  and  three  hundred  go  by  next  conveyance.  It  is 
shipped  by  B.,  F.  A  Co.,  as  agents  !  We  have  not  one  bottle  here; 
but  there  are  some  still  of  the  California  quicksilver  in  Sonora.. 

"  I  am  glad  you  have  taken  young  Mr.  Thom  in  your  house ; 
please  remember  me  to  him,  as  also  to  Mrs.  Forbes,  and  your 
fiunily. 

" 1  am,  my  dear  sir,  Ac,  yours  truly, 

"A.  Forms. 

11  James  A.  Forbes,  Esq.,  Santa  Clara. 

"  Webster  will  go  up  with  a  pacatillo  by  this  steamer  if  he  can 
get  his  things  on  board.  If  you  can  do  anything  for  him  you  will 
oblige  me. 

"A.  F. 

"  By  the  tenor  of  your  letter,  I  have  hopes  that  you  will  have  got 
rid  of  the  villanous  proceedings  of  Walkinshaw  and  his  party. 

"I  hope  the  document  which  now  goes  up,  (the  Habilitacion, 
4c.,)  will  be  useful.  Castillero  is  somewhere  in  Lower  California. 
We  have  not  heard  from  him,  but  he  must  be*  somewhere  about 
LaPoa. 

"  Mr.  Spence  of  Monterey  writes  roe  of  date  of  the  22d  Nov., 
that  he  had  advanced  to  Mr.  Walkinshaw  about  $2,000,  and  informs 
me  that  although  he  had  written  him  several  times  he  had  received 
no  answer,  and  that  neither  principal  nor  interest  had  been  paid. 
I  have  advised  Mr.  Spence  to  inquire  of  you  respecting  this 
transaction. 

"  I  hope  Mr.  Probst,  with  your  assistance,  if  necessary,  will  push 
the  claim  of  the  Mazatian  debt  against  Walkinshaw. 

"  I  have  a  letter  from  Alden,  in  which  he  speaks  of  Walkinshaw 
In  strong  terms.  I  hope  you  will  keep  poor  Alden  in  your  service ; 
he  speaks  of  his  former  service  not  being  properly  paid  for,  and  of 
bis  accounts  not  being  settled. 

"Endorsed    No.  10." 
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"  Santa  Clara,  2Wi  Janfy,  I860. 
"Mr  Dbab  Sib: — I  have  reo'd  the  copy  of  the  contract  of 
Habilitacion  and  as  you  request  me  to  address  myself  to  B.,  F. 
&  Co.,  on  the  affairs  of  the  mine,  I  have  now  written  to  them  upon 
this  particular  subject  to  which  I  request  your  earnest  attention, 
not  as  regards  the  habilitacion,  but  another  document  which  you 

know  o£ 

"I  am,  my  dear  sir,  yours  fkithftdly, 

"Jab.  Axjul  Fobbbs." 

["  Very  Private.]     Tepic,  Mbruary  Zd,  1850. 

"  James  A.  Forbes,  Esq.,  Santa  Clara. 

« 

"  My  Dbab  Sir  : — I  had  the  pleasure  to  writo  you  of  date  the  7th 
January,  which  went  by  last  month's  steamer,  to  which  I  refer.  I 
have  sk.ce  received  your  letters  by  Reyes  dated  the  27th  and  81st 
of  December,  and  8th  of  January.  I  shall  not  go  minutely  into 
the  whole  valuable  information  you  give  me,  nor  into  the  statements 
so  very  interesting  to  myself  and  those  concerned  in  the  mine  of 
New  Almaden.  By  those  communications  I  have  every  reason  to 
believe  that,  by  your  indefatigable  and  energetic  proceedings  you 
will  be  enabled  to  defeat  all  the  vile  attempts  which  have  been  made 
to  rob  the  legitimate  owners  of  their  property. 

"  The  conduct  of  Dr.  Tobin  is  inexplicable,  but  I  think  I  can  per- 
ceive that  you  are  somewhat  of  opinion  that  he  may  be  heard  and 
protected  by  the  Company,  but  I  will  at  once  put  you  right  upon 
that  point,  an4  assure  you  such  will  not  be  the  case.  All  Jiere  are 
most  indignant  at  his  conduct.  Tou  must,  and  will,  be  supported, 
and  all  I  wish  and  hope  for  on  your  part  is  that  you  act  in  a  man- 
ner towards  him  which  may  enable  you  if  possible  t6  avoid  a  rupture 
and  contentions  which  may  lead  to  bad  results.  Tou  say  that  Dr. 
Tobin  comes  down  in  the  next  steamer,  if  so,  he  will  be  here  in  a 
few  days.  This  I  shall  not  be  sorry  for,  for  the  matter  would*then  be 
soon  settled.  He  would  most  assuredly  not  be  asked  to  return,  nor 
even  permitted.  He  has  no  |  right  to  desert  his  post,  and  I  hope  you  - 
have  not  given  him  leave  of  absence.  I  have  no  doubt  but  that  you 
could,  with.Oay,  Alden,  and  the  other  person  you  mention,  do  well 
enough  for  a  time,  and  easily  put  up  a  part  of  the  apparatus  and 
work  it  until  a  proper  scientific  person  can  be  procured  and  sent  up 
to  you. 

"  It  so  happens  that  almost  the  whole  of  the  "aooionistas'*  and 
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"  aviadores"  of  the  mine  will  be  here  in  a  few  days.  Mr.  Barron  fa 
now  here,  and  is  attorney  for  those  absent.  La  Torre  comes  here 
to  visit  Mr.  B.  CastilTero  has  returned  and  is  also  here,  so  am  I 
and  William  Forbes.  This  leaves  out  only  the  four  California  bars, 
and  J  think  I  may  venture  to  act  for  you,  if  necessary,  as  you  ver- 
bally told  me  I  might.  This  will  give  us  power  to  deal  wilh  Dr. 
Tobin  if  he  comes  this  way,  and  to  regulate  any  other  matters  which 
may  be  thought  necessary.  For  my  own  part  I  have  no  power,  as 
yon  know,  the  management  being  in  the  hands  of  others,  and  there- 
fore, I  beg  you  will  take  all  I  say  as  purely  private  and  confidential, 
without  attaching  any  authority  to  my  suggestions.  But,  of  course, 
as  I  am  a  proprietor,  and  in  the  confidence  of  the  managers  and 
other  proprietors,  my  opinions  and  advice  may  be  worth  attending 
to,  and  be  of  some  use  to  yourself  as  well  as  to  them.  I  shall  con- 
tinue to  write  to  you  as  long  as  I  remain  here,  and  will  be  most 
happy  at  all  times  to  hear  from  yon. 

"I  wrote  by  last  packet  to  Dr.  Tobin  as  a  friend,  and  ^attempted 
to  conciliate  him  in  a  mild  way,  perhaps  he  makes  too  much  of  this 
"letter,  and  I  think  it  better  to  send  you  a  copy  to  enable  you  to  see 
exactly  what  I  have  said  to  him.  His  leaguing  himself  with  Mr. 
Walkinshaw  is  too  bad.  Reyes  has  told  me  of  all  that  has  passed, 
which  is  almost  incredible.  I  am  glad  to  find  that  you  are  peaceably 
to  get  rid  of  Mr.  W.  Mr.  Tobin  has  sent  a  plan  of  his  proposed 
establishment,  this  you  must  on  no  account  allow  to  be  put  in 
execution.  You  are  aware  that  it  would  never  do  to  go  about 
large  magnificent  works  at  once,  particularly  as  you  know  the 
whole  must  be  at  the  cost  of  the  "aviadores"  and  left  for  the 
proprietors  at  the  end  of  the  contract.  You  are  acting  for  the 
aviadores,  and  it  is  your  duty  to  restrict  the  works  within  reason- 
able bounds,  and  to  only  erect  temporary,  and  absolutely  necessary, 
works  until  some  funds  shall  be  realized  from  the  mine.  However 
desirous  that  it  may  be  that  the  works  should  be  set  up  by  Dr. 
Tobin,  yet  if  he  will  not  go  on  in  good  faith,  or  if  he  attempts  to 
injure  the  company,  or.  refuses  to  obey  your  just  commands,  and 
resists  your  authority,  or  stops  ir  impedes  the  works,  and  thereby 
breaking  his  contract,  I  think  he  may  be  discharged  by  you,  always 
taking  care  that  you  have  a  very  clear  case,  and  nothing  left  in 
douty;  to  cause  litigation.  But  this  is  only  my  private  opinion.  I 
have  no  authority  to  empower  you  to  do  so,  but  it  would  no  doubt 
be  approved  by  the  company,  none  of  whom  look  favoraldy  on  the 
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Doctor's  proceedings.  The  most  effectual  and  safe  way,  however, 
would  be  his  coming  here  without  leave.  He  has  not  written  by 
last  opportunity,  nor  will  he  be  written  to  by  tnis  steamer. 

"I  have  every  reason  to  believe  that  the  documents  you  mention 
will  be  found  in  the  City  of  Mexico,  and  as  Mr.  Castillero  will 
return  there  they  will  no  doubt  be  procured,  but  we  are  at  some 
loss  to  know  what  is  exactly  wanted ;  and  I  beg  you  will,  by  next 
steamer,  give  a  sketch  of  the  documents  you  allude  to,  particularly 
a  description  of  the  limits  of  the  grant.  I  think  you  must  not 
have  received  the  information  sent  you  of  the  existence  of  the 
grant  of  the  two  sitios  directly  to  Castillero,  and  registered  in 
Monterey,  nor  am  I  sure  if  this  will  mend,  the  matter.  In  a  few 
days,  however,  we  will  again  hear  from  you  and  act  accordingly. 

"One  last  resort  I  will  mention  to  you,  and  it  is  with  great 
repugnance  that  I  do  so,  which  is,  that  if  the  Berreyesas  were 
unreasonable  and  untractable,  or  insist  on  the  extension  of  their 
lands  to  our  hacienda,  the  company  would  be  justified  in  promoting 
the  invalidation  of  their  own  title  to  their  Rancho. 

"  If  they  make  it  over  to  any  one  else,  and  particularly  to  our 
enemies,  certainly  this  course  must  be  pursued.  '  If  no  opposition 
or  disclosures  are  made,  and  if  the  American  Government  turn  out 
to  be  liberal  in  conceding  the  Ranchos  to  the  present  holders,  the 
Berreyesas  and  others  may  be  left  in  possession;  but  if  active 
measures  were  taken  by  an  adverse  party,  many  of  the  titles  would 
be  worthless,  and  I  have  reason  to  think  from  what  came  to  our 
knowledge  when  I  was  in  California,  the  title  of  the  Berreyesas  is 
not  of  the  best  This  I  throw  out  for  your  consideration  and  I 
should  think  these  people  would  do  themselves  no  good  in  opposing 
you. 

.  "  We  think  at  present  that  it  may  be  the  best  place  to  get  an 
authenticated  copy  of  the  approval  of  the  Mexican  Government  of 
the  grant  of  three  thousand  varas  given  by  the  Alcade  on  giving 
possession  of  the  mine.  As  a  doubt  may  have  started  as  to  whether 
the  Alcalde,  acting  as  the  "  Juez  de  Mineria,"  had  a  right  to  make 
this  grant,  yet  if  approved  by  the  Government  of  Mexico  before  the 
possession  of  the  country  by  the  Americans,  there  could  be  no 
doubt  on  the  subject.  This  takes  in  our  hacienda,  and  Unless 
opposed  by  the  Berreyesas  would,  I  should  think,  settle  the 
question. 

14  Castillero  says  such  approval  was  given,  and  that  on  his  arrival 
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in  Meodoo  fee  will  procure  a  judicial  copy  of  it  This  is  the  plan 
we  shell  adopt  if  we  hear  nothing  from  you  to  alter  this  resolution. 

Since  writing  the  foregoing  I  have  looked  over  your  private  letter 
to  Wm.  Forbes,  dated  18th  October,  and  And  you  state  the  limits 
or  boundaries  as  follows. 

"  The  boundaries  must  be  expressed  as  joining  on  the  north  and 
northwest  by  lands  of  the  ranches  de  San  Vicente  and  de  los 
Oapitancilloe,  and  on  the  east,  south  and  west  by  Serainia  or 
'Herns  baldias.' 

"  Castiilero  is  not  certain  of  accomplishing  this  latter  plan,  and 
thinks  the  first,  that  is,  the  8,000  varas,  the  best 

"  There  goes  up  by  the  steamer  another  bill  against  Mr.  WaUdn- 
shaw,  and  in  flavor  of  B.,  F.  &  Co.,  for  $1,000,  so  that  Probst, 
Smith  &  Co.,  have  in  our  favor  and  against  him : 

"By  A.  Forbes,  accepted $1,758 

"B.,  F.  &  Co.,  about 10,000 

"R,  F.  &  Co.,  bill. 1,000 

"In  all $12,158 

"  I  am,  my  dear,  sir  yours,  very  truly, 

"Alxx.  Forbxs. 
"  James  A.  Forbes,  Esq.,  Santa  Clara. 
"  I  send  you  five  Atlas  newspapers. 

«« Endorsed:  Private,  A.  F.  8d  February,  1850.  Answered  26th 
February.     No.  11. w 

["  Private]     New  Almaden,  February  26,  1850. 
"  Albxandxe  Forbes,  Esq., 

" My  Dbab  Sib: — Yourftvor  of  the  8d  instant  came  duly  to 
hand,  and  in  answer  to  that  part  of  it  relating  to  the  documents 
sent  up  to  me  in  November,  serving  as  titles  to  this  property,  I  will 
Mgain  address  you  (por  seperado.' 

.  "  1  really  did  have  more  ftith  in  the  tact  and  ability  of  Castiilero, 
to  perceive  the  important  objects  set  forth  in  my  memorandum  of 
what  was  to  be  done  nine  months  ago,  in  Mexico,  by  that  eccentric 
individual,  and  that  with  the  powerful  influence  that  he  was  to  have 
exercised  by  the  efficient  aid  that  was  to  be  lent  to  him,  he  would 
meet  with  no  obstacle-to  the  attainment  of  the  important  documents 
explained  in  that  memorandum.  But  Castiilero  has  deceived  him- 
self far  he  thought  that  boundaries  were  not  necessary,- as  I  shall 


DECEMBER  TERM,  1862.  7k 

The  United  State*  m  Andre*  CkutiUera. 

presently  shew  you.  He  succeeded  in  obtaining  the  giant  of  two 
sitios  to  himself  on  the  mining  possession  in  Santa  Clara  while  that 
very  act  of  possession  declares  that  the  mine  is  situated  on  the  lands 
of  one  Jose*  R.  Berreyesa,  five  leagues  distant  from  Santa  Clara,  and 
you  will  at  once  perceive  that  such  a  discrepancy  would  not  fail  to 
attract  the  attention  of  the  U.  8.  Land  Commissioners  and  to  put 
the  case  of  the  mine  in  great  risk  in  the  judicial  ordeal  to  which  its 
title  will  be  subjected. 

"  Without  troubling  you  with  what  I  have  so  many  times  written 
and  explained  to  yon  verbally,  on  the  importance  of  the  acquisition 
of  the  document,  I  will  only  say  now,  what  it  must  be,  and  it  is  this : 

"  1st.  A  Ml  and  complete  ratification  of  all  the  acts  of  the 
Alcalde  of  this  jurisdiction  in  the  possession  of  the  mine. 

11 2d.  A  Ml  and  unconditional  grant  to  Castillero  of  two  sitios  of 
land  covering  that  mining  possession,  expressing  the  boundaries 
stated  by  me  in  the  memorandum  I  left  with  you  in  Tepic.  Bo^h 
of  these  documents  to  be  of  the  proper  date,  and  placed  in  the  propjer 
Governmental  custodj'  in  Mexico,  and 

"  3d.  The  necessary  certified  copies  of  them  duly  authenticated  by 
the  American  Minister  in  that  capital,  taken  and  sent  to  me  at  the 
earliest  possible  moment.  ' 

"  Yqu  will  receive  my  advice  of  the  19th  inst.,  regarding  my  views 
of  not  supplying  W.,  with  any  quicksilver. 
"  Yours  sincerely, 

"J as.  Albx.  Forbis. 

"  Endorsed :    Letter  to  A.  F.    Private,  I V.    February  26,  1860. 

"  Tepic,  March  2,  1850. 
"Dxab  Sra: — We  duly  received  your  letters  up  to  the  29th  of 
January,  per  steamer  Panama,  which  have  had  our  best  attention, 
and  as  our  friend,  Don  Ysidoro  de  la  Torre  of  Mazatlan  has  been 
appointed,  and  has  consented  to  proceed  by  this  steamer  to  Califor- 
nia, with  full  powers  to  act  in  behalf  of  all  concerned,  it  is  needless 
to  enter  into  any  particulars  respecting  the  various  matters  con- 
tained in  your  letters,  as  you  will  be  enabled  personally  to  commu- 
nicate your  views  to  him,  and  to  arrange  everything  in  the  best 
manner  possible.  Mr.  De  la  Torre  came  to  Tepic  to  meet  Mr. 
Barron  and  the  others  concerned  in  this  negotiation,  and  it  was 
deemed  necessary  that  some  of  the  partners  of  the  "  habituation* 
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aboail  proceed  to  New  Almaden  in  order  to  consult  personally 
with  /on,  and  to  arrange  respecting  the  future  operations  of  this 
enterprise,  and  Mr.  De  la  Torre  has  been  prevailed  upon,  at  much 
inconvenience  to  himself,  to  undertake  the  present  charge. 

"We  are  sure  no  one  could  be  named  more  agreeable  to  yon 
than  Mr.  De  la  Torre,  and  have  no  doubt  but  that  his  presence  will 
be  most  useful  in  sanctioning  and  arranging  a  plan  of  future 
operations,  and  o*  assisting  in  adjusting  any  difficulties  which  now 
exist,  particularly  as  he  has  the  full  authority  of  the  association  to 
act  as  to  him  shall  appear  necessary.  Mr.  De  la  Torre  takes  np 
with  him  Dr.  Tobin,  in  the  hopes  that  he  will  resume  his  labors  and 
act  in  conformity  with  his  duty. 

.  "Mr.  Barron  and  Don  Andres  Castillero  are  about  to  proceed  to 
the  City  of  Mexico,  and  will  attend  to  what  you  have  recommended. 

"  Soliciting  your  kind  attentions  to  our  friend,  Mr.  De  la  Torre, 
we  are,  dear  sir,  your  most  obedient  servants, 

"Barbon,  Fo&ms  6  Co. 

"  James  A.  Forbes,  Esq.,  New  Almaden. 
Endorsed:  No.  12. » 

"Tepic,  March  11,  1850. 

"My  Dear  Sib: — The  Oregon's  letters  have  just  come  np,  and  I 
give  this  a  chance  of  reaching  San  Bias  before  the  arrival  of  the 
Panama  steamer:  Mr.  Barron  and  Castillero  have  gone  off  to 
Mexico,  and  I  write  them  to-day  respecting  the  document  you  know 
of,  which  if  possible  will  be  procured.  The  news  of  your  having  got 
up  four  cylinders,  gives  us  all  much  joy,  and  I  gave  the  good  news 
to  my  friends.  M.  La  Torre  dont  expect  this — unless  he  knows  by 
the  steamer  which  touched  at  Mazatlan.  Yon  will  perhaps  see 
him  and  Dr.  Tobin  before  this  reaches  yon,  who  both  go  by  this 
conveyance.     Let  us  have  Quicksilver  and  all  will  be  well. 

"  I  am  most  happy  to  hear  you  have  found  an  abundant  mine  ol 
Limestone,  this  is  of  much  importance.     Tour  official  letter  about 
the  vessel  will  be  forwarded  to  the  Foreign  Office. 
"  In  great  haste,  yours  truly. 

"A.  Forbes. 

''Endorsed:  Alex.  Forbes,  March  11th,  No.  14." 

"Tepic,  April  1,  1850. 
"My  Dsar  Sir  :— I  wrote  to  yon  by  the  California,  dated  the  38d 
February,  and  since  then  have  received  by  the  "  Oregon  "  yonrs  of 


DECEMBER  TERM,  1862.  77 

The  United  States  vs.  Andrea  Castillero. 

the  19th  of  that  month.  I  was  very  happy  to  hear  that  you  had 
got  up  some  of  the  cylinders,  and  trust  that  yon  are  at  this  time 
distilling  quicksilver.  I  hope  Dr.  Tobin  will  now  attend  without 
any  difficulty  }o  the  superintendence  of  the  apparatus,  and  am  sure 
that  you  will  on  your  part  do  everything  in  your  power  to  promote 
harmony  and  forward  the  interests  of  all  concerned.  You  will,  I 
know,  find  great  relief  and  pleasure  by  the  arrival  of  your  friend 
La  Torre.  He  will  during  his  stay  take  much  responsibility  off 
your  shoulders,  and,  from  his  decision  and  conciliatory  disposition 
assist  in  smoothing  many  of  the  difficulties  which  surround  you. 
Mr.  Barron  and  Castillero  have  arrived  in  Mexico,  and  have  every 
prospect  of  finding  the  documents  you  are  aware  of,  and  which  will, 
of  course,  be  forwarded  as  soon  as  possible. 

"  I  am,  my  dear  sir,  yours,  very  truly, 

"Alex.  Foama 

"  James  A.  Forbes,  Esq.,  New  Almaden. 

"I  forward  a  letter  received  from  Mr.  Murray,  of  the  foreign 
office. 

"Addressed :  James  A.  Forbes,  Esq.,  New  Almaden. 

"Endorsed :  Alex.  Forbes,  April  7,  1850." 

11  [Private."]  Tepic,  June  6,  1850. 

"  My  Diar  Sib  ? — I  had  the  pleasure  to  receive  your  letter  of  the 
28th  of  April  by  the  steamer,  but  of  course  not  in  time  to  reply  by 
the  one  from  Panama,  which  arrived  the  day  after  that  from  San 
Francisco. 

"I  remark  what  you  say  of  Dr.  Tobin  and  the  cylinders,'  which 
has  caused  me  some  uneasiness,  and  I  wait  with  anxiety  to  know1 
how  those  he  is  putting  up  himself  will  succeed,  which  we  expect 
•o  do  by  the  steamer  which  ought  to  arrive  at  San  Bias  on  the 
10th  instant. 

"  I  find  that  it  has  been  deemed  necessary  to  appoint  an  Ameri- 
can citizen  as  manager  of  the  mine,  and  am  most  happy  to  know 
that  this  meets  with  your  approbation.  This  approval  on  your 
part  I  am  quite  sure  will  be  estimated  as  it  deserves,  and  shows 
to  those  interested  in  this  enterprise  that  you  do  not  hestitate  to 
sacrifice  your  own  private  interests  for  the  general  benefit  of  the 
concern.  For  my  own  pail;,  I  feel  most  grateful  and  highly 
obliged,  and  the  members  of  the  hottse  of  Barron,  Fotbes  &  Co 
express  strongly  the  same  feeling. 
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"We  are  all  convinced  that  whoever  may  be  in  the  management 
of  the  New  AJmaden  will  receive  the  assistance  of  jour  knowledge 
and  experience,  and  the  company  and  proprietors  cannot  fail  to 
be  sensible  of  your  services.  It  gives  me  great  pleasure  to  hear 
from  yourself  as  well  as  from  M.  La  Torre,  that  the  closest 
friendship  had  existed  between  you,  and  that  both  were  animated 
by  the  same  desire  of  making  the  mine  productive.  I  had  the 
pleasure  to  know  Mr.  Halleck  at  Monterey,  and  I  think  a  better 
selection  could  not  have  been  made.  I  think  he  is  a  gentleman 
with  whom  you  will  be  much  satisfied  asvmanager  of  the  mine, 
and  who  I  have  no  doubt  will  be  glad  to  avail  himself  of  your 
experience  in  whatever  may  be  new  to  him. 

"I  am  very  happy  to  hear  that  Mr.  Walkinshaw  has  been 
settled  with,  and  that  all  annoyance  from  that  or  any  other 
quarter  has  ceased. 

"  I  shall  avoid  saying  anything  respecting  the  Berreyesa  aflair  till 
the  letters  by  the  steamer  come  to  hand,  which  will  no  doubt  con- 
firm the  arrangement  between  them  and  Mr.  La  Torre. 
"  I  am,  my  dear  sir,  yours  truly, 

"A  Forms 

"Endorsed:    No.  15." 

"Tepic,  January  10,  1861. 
"  J.  A.  FoEBBfl,  Esq.,  Santa  Clara, 

"My  Dear  Sir: — I  was  duly  flavored  with  your  obliging  letters 
of  the  12th  and  29th  of  Nov.,  in  which  you  mention,  that  I  had 
stated  some  disappointment  by  your  not-  writing,  and  allude  to 
some  other  matters  I  have  no  recollection  of  I  have  always 
reckoned  upon  you  as  a  friend,  and  am  well  convinced  that  you 
have  every  disposition  to  promote  the  interests  of  the  mining 
negotiation  as  much  as  in  your  power,  which  William  Barron 
confirms  in  his  late  letters  to  the  house. 

"We  have  nothing  to  fear  from  the  lawyer  Jones  should  he 
come  here,  but  I  understand  he  has  gone  to  the  Sandwich  Islands, 
and  is  likely  to  make  a  journey  to  the  other  world.  Mr.  Barron 
has  caused  a  most  minute  examination  to  be  made  in  the  archives 
in  the  city  of  Mexico,  the  result  of  which  has  been  that,  neither 
Alvarado  nor  Micheltoreua.were  authorized  to  grant  titles  for 
lands  in  California,  nor  does  there  appear  to  have  been  any  appro- 
val or  confirmation  of  such  grants  as  they  took  upon  themselves  to 
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grant — so  that  the  title  of  the  Berreyesa's  land,  either  by  Alvaiado 
or  by  Micheltorena,  if  opposition  is  made,  is  valueless. 

"  This  being  the  case,  few  of  the  California  titles  would  je  good 
if  determined  by  the  vigorous  application  of  the  Mexican  law 
Mr. -Barron  has  procured  documents  to  confirm  this  view  of^the 
case,  but  we  have  resolved  not  to  make  use  of  such  document* 
except  in  our  own  defence,  as  we  do  not  wish  to  injure  6ny  one ; 
but  in  the  case  of  the  Berrcyesas  we  are  compelled  to  use  all  means 
in  our  power  to  counteract  their  proceedings  or  those  of  their 
abetters  if  they  persist  in  their  late  proceedings. 

"  If  it  was  not  that  I  am  an  interested  party  I  would  recommend 
to  them  to  secure  .their  Rancho  by  silence,  for  I  am  well  assured 
that  by  adopting  hostile  measures  against  us  they,  may  lose  it 
altogether.  The  Rothschilds  have  a  large  quantity  of  quicksilver 
on  hand,  and  the  miners  thought  that  by  competition  between 
them  and  New  Almaden  it  might  come  down  greatly  in.  price,  and 
kept  off  from  purchasing,  but  an  agreement  has  been  come  to 
between  both  parties,  by  which  this  competition  is  done  away  with, 
and  the  price  will  be  maintained  at  a  ffcir  rate. 

"  In  consequence,  however,  of  the  expectation  of  the  miners  few 
sales  have  been  made,  and  little  of  the  proceeds  of  sales  realized, 
but  from  the  arrangement  alluded  to,  it  is  hoped  that  the  sales  will 
soon  be  considerable.  Tou  will  find  by  B.,  F.  ft  Co.'s  letter  that 
your  wishes  have  been  complied  with,  in  debiting  you  with  the 
$1,700  in  the  account  of  your  share  of  the  sales  of  quicksilver. 

"  With  best  respects  to  Mrs.  Forbes  and  your  family,  I  am,  my 
dear  sir,  yours,  very  truly, 

"Alex.  Forbes. 

"Addressed:  James  A.  Forbes,  Esq.,  San  Clara,  California. 
"Endorsed:  Alex.  Forbes,  Jan.  10,  1851.    No.  17." 


These  were  the  letters  in  the  package  deposited  with  David- 
son. Mr.  Lawrence  and  Mr.  James  Eldridge,  who  had  an  inter- 
est adverse  to  that  of  the  claimants,  had  agreed  to  pay  James 
Alexander  Forbes  $10,000  down,  and  $10,000  more  at  a  future 
time,  for  the  privilege  of  using  them  to  compel  a  compromise 
and  it  was  stipulated  that  until  needed  for  that  purpose  they 
should  remain  in  Mr.  Davidson's  custody,  whence  they  could 


80  SUPREME   COURT. 

The  United  States  vs.  Andres  Castillero. 

not  be  taken  by  either  party  without  the  consent  of  the  other 
The  process  which  brought  them  into  Court  was  issued  at  the 
instance  of  the  District  Attorney  df  the  United  States,  who,  in 
doing  so,  acted  upon  his  own  sense  of  official  duty,  not  prompted 
by  jmy  private  party,  and  without  knowing  any  thing  of  the 
agreement  between  Lawrence  and  J.  A.  Forbes.  Forbes  receive  I 
the  consideration  he  bargained  for. 

,  There  was  another  letter  from  Alexander  Forbes  to  James 
Alexander  Forbes,  not  in  the  package  produced  by  Davidson. 
of  which  the  following  is  a  copy : 

"  Monterey,  March  28,  1848. 

"  My  Djcar  Sir  : — I  have  to  apologize  for  not  writing  you  before 
this,  as  I  promised  I  would,  respecting  the  purchase  of  your  shares 
in  the  mine  of  New  Almaden,  but  really,  as  your  opinion  of  their 
value  is  so  widely  different  from  mine,  I  considered  it  almost  hope- 
less to  make  you  any  further  proposals. 

"I  do  not,  however,  leave  this  without  making  the  necessary 
arrangements  to  effect  that  object,  and  have  therefore  authorized 
Mr.  Walkinshaw  and  Manl.  Dias  to  wait  on  you  with  my  final 
offer  for  the  purchase  of  those  shares. 

"  Were  I  not  already  so  deeply  interested  in  this  negotiation  1 
would  never  think  of  investing  another  dollar  in  it,  but  this  in- 
terest renders  it  necessary  for  me  to  have  the  control  of  all  the 
shares,  in  order  that  I  may  dispose  of  the  whole,  whenever  an 
opportunity  may  offer,  and  save  myself  from  the  heavy  loss  that 
would  ensue,  should  it  unluckily  leak  out  that,  in  fact  the  docu- 
ments procured  by  Castillero  in  Mexico,  as  his  title  to  the  mine 
*nd  lands,  were  all  obtained  long  after  the  occupation  of  Cali- 
fornia by  thto  Americans. 

"  This  unfortunate  irregularity  cannot  be  easily  repaired,  and 
serious  objections  might  be  made  even  to  the  legality  of  our  new 
act  of  possession. 

"  I  need  scarcely  remind  you  of  the  importance  of  preserving 
profound  secresy  in  all  these  matters,  and  in  case  you  do  not 
accept  my  offer,  I  hope  you  will  not  fail  to  send  me  your  power 
to  act  for  you  in  any  arrangement  I  may  make. 

"  I  send  you  three  vols,  of  the  Mechanic  and  Engineers1  Maga- 
zine, which  I  beg  your  acceptance  of,  and  I  hope  you  will  continue 
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your  correspondence  as  usual,  and  inform  me  of  what  is  passing 
in  California. 

"  I  am,  my  dear  sir,  yours,  very  truly, 

"Alex.  Forbes. 
"James  A.  Forbes,  Esq.,  Santa  Clara." 

J.  A  Forbes  produced  this  some  months  after  the  others  had 
been  given  in  evidence.  He  swore  it  was  an  exact  and  true 
copy  of  the  original,  which  he  had  received  in  regular  course, 
and  that  the  original  was  in  the  handwriting  of  Alexander  Forbes. 
Why  he  did  not  produce  the  original  itself  he  undertook  to  ex-s 
plain,  by  declaring  that  he  had  it  in  a  carpet-bag  at  a  hotel  in 
San  Francisco,  and  while  he  was  out  it  was  stolen;  though  his 
room  and  his  carpet-bag  were  both  locked,  and  he  did  not  per 
ceive,  when  he  came  back,  that  either  had  been  disturbed.  He 
was  subjected  to  a  long  cross-examination,  which  did  not  estab- 
lish the  integrity  of  his  conduct,  pr  the  good  faith  of  his  state- 
ments, but  seriously  injured  his  credit.  In  addition  to  this,  the 
claimants  attacked  his  general  character. 

James  J.  Birney  was  called  to  support  the  statement  of  Forbes, 
and  he  swore  that  the  copy  of  the  letter  offered  in  evidence  was 
made; by  him;  that  it  was  a  true  copy ;  that  he  knew  the  hand- 
writing of  Alexander  Forbes,  and  that  the  original,  from  which 
he  copied  it,  was  written  by  Alexander  Forbes.  '  The  answer  of 
the  claimants,  to  Birney's  testimony,  was  the  production  of  wit- 
nesses who  swore  that  his  reputation  for  veracity  was  not  such 
as  to  make  him  a  safe  witness. 

When  Mr.  Trist  went  out  to  Mexico,  in  1848,  tc  negotiate  s 
treaty  of  peace,  he  was  instructed  by  Mr.  Buchanan,  the  Secre- 
tary of  State,  to  insist  upon  a  cession  of  certain  territory,  and  to 
stipulate  that  all  grants,  in  the  ceded  territories,  made  by  Mexico, 
after  the  18th  of  May,  1846,  should  be  absolutely  null  and.  void. 

Mr.  Trist  reported  to  the  State  Department  the  treaty  made 
by  himself  and  the  Mexican  Commissioners,  which  contained  the 
following  declaration  on  the  part  of  Mexico : 

"  The  Mexican  Government  declares  that  no  grant  whatever  of 
lands  in  Texas  has  been  made  since  the  second  day  of  March,  one 
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thousand  eight  hundred  and  thirty-six ;  and  that  no  grant  whatever 
of  land,  in  any  of  the  territories  aforesaid,  has  been  made  since  the 
thirteenth  day  of  May,  one  thousand  eight  hundred  and  forty-six." 

Mr.  TrUt,  in  his  dispatch  to  the  State  Department  of  January 
25,  1848,  (accompanying  the  treaty,)  explains  why  the  treaty  had 
taken  tliis  form  instead  of  the  stipulation  which  he  had  been  in- 
structed to  make. 

"With  respect,"  said  he,  "to  grants  of  land  made  by  the  Mexican 
authorities,  the  proviso  contained  in  my  instructions  was  strenuously 
objected  to  upon  a  point  of  national  honor  and  decorum.  No  such 
grants  had  been  made  since  the  l&ih  May,  1846.  This  they  knew, 
and  consequently  the  proviso  could  have  no  practical  effect.  But  it 
is  implied  that  they  have  been  made,  or  might  have  been  made,  and 
that,  nevertheless,  the  Government  committed  the  injustice  of  revoking 
them ;  which,  in  fact,  it  had  authority  to  do.  Moreover,  it  involved 
an  acknowledgement  that,  from  the  day  when  hostilities  broke  out 
on  the  north  of  the  Rio  Bravo,  the  Mexican  Government  had  lost  the 
right  to  make  grants  of  land  in  any  part  of  its  territory  subsequently 
occupied  by  us.  Feeling  the  force  of  these  objections,  I  requested  to 
make  sure  of  the  fact  stated  by  them,  and  also  in  regard  to  no  grants 
having  been  made  in  Texas  since  the  revolution,  which  had  been 
incidentally  mentioned  by  one  of  them,  (the  Mexican  negotiators.) 
And  this  having  been  done  in  a  manner  which  left  no  shade  of  doubt 
on  their  minds,  the  declaration  which  will  be  found  at  the  end  of 
Article  10,  was  agreed  upon  in  lieu  of  the  proviso." 

After  the  treaty  had  been  ratified  by  the  President  and  Senate 
of  the  United  States,  with  some  amendments,  Messrs.  Clifford,  of 
Maine,  and  Sevier,  of  Arkansas,  were  sent  out  as  commissioners  to 
exchange  ratifications  with  the  Mexican  Government.  Their  des- 
patches to  the  State  Department,  only  a  part  of  which  has  been 
printed,  show  that  there  was  much  discussion  between  them  and 
the  Mexican  Minister  of  Foreign  Affairs  on  tlie  subject  of  the  land 
grants,  and  particularly  with  respect  to  the  effect  which  might  be 
produced  upon  the  titles  by  the  suppression  of  the  10th  Article 
The  necessary  explanation  was  given  to  quiet  these  fears.  The 
dispatches  do  not  state  specifically  what  the  explanations  were, 
because  the  substance  of  them  was  written  down  in  the  form  of  a 
protocol  and  signed  by  the  representatives  of  the  two  Governments. 
The  following  is  the  explanation  referred  to,  so  fer  as  it  relates  to 
this  subjoet : 
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u  The  American  Government,  by  suppressing  the  tenth  Article  of 
the  treaty  of  Guadalupe,  did  not  in  any  way  intend  to  annul  the 
grants  of  land  made  by  Mexico  in  the  ceded  territories.  These 
grants,  notwithstanding  the  suppression  of  the  Article  of  the  Treaty, 
preserve  the  legal  value  which  they  may  possess ;  and  the  grantees 
may  cause  their  legitimate  titles  to  be  acknowledged  before  the 
American  tribunals. 

<'  Conformably  to  the  law  of  the  United  States,  legitimate  titles  to 
every  description  of  property,  pergonal  and  real,  existing  in  the 
ceded  territories  are  those  which  were  legitimate .  titles  under  (he 
Mexican  law  in  California  and  New  Mexico  up  to  the  ISth  of  May, 
1846,  and  in  Texas  up  to  the  2d  of  March,  1836.        *        *        * 

"And  these  explanations  having  been  accepted  by  the  Minister  of 
Foreign  Affairs  of  the  Mexican  Republic,  he  declared  in  the  name 
of  his  Government,  that,  with  the  understanding  conveyed  by  them, 
(he  said  (Government  would  proceed  to  ratify  the  treaty  of  Guadalupe 
as  modified  by  the  Senate  and  Government  of  the  United  States." 

Most  of  the  evidence  was  given  after  the  cause  came  into  the 
District  Court.  This  is  but  an  outline  of  it.  Many  documents 
and  numerous  details  of  fact,  some  of  them  not  altogether  with- 
out a  certain  degree  of  importance,  are  unavoidably  omitted ; 
the  object  being  to  give  only  such  as  appeared  necessary  to 
make  the  arguments  of  counsel  and  the  opinion  of  the  Court 
intelligible. 

The  Land  Commission  (Mr.  Commissioner  Thompson,  dissent* 
ing,)  confirmed  the  title  of  the  claimants  "to  the  mine,  with  the 
right  of  enjoying  the  privileges  as  mine  owner,  under  the. Mexi- 
can law,  of  three  thousand  varas  in  every  direction  from  the 
mouth  of  the  mine."  All  the  Commissioners  concurred  in 
rejecting  the  claim  to  two  leagues,  under  the  Lanzas  dispatch. 

The  claimant  appealed  to  the  District  Court  from  so  much  of 
the  decree  "  as  rejects  his  claim  for  two  square  leagues  of  land 
granted  to  him  in  -clonization,"  and-the  United  States  appealed 
from  that  part  which  confirms  the  mining  privilege. 

The  opinion  of  the  District  Judge  was  in  favor  of  confirming 
the  claimant's  title  to  the  two  leagues  under  the  dispatch,  but 
the  Circuit  Judge  being  of  a  contrary  opinion,  that  part  of  the 
claim  was  rejected     Both  Judges  agreed  that  the  mining  title 
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claimed  under  the  proceedings  before  the  Alcalde,  was  legal 
and  sufficiently  proved,  and  it  was  accordingly  confirmed-  with 
seven  pertinencies  each  of  two  hundred  varas  square  to  be  laid 
out  in  such  manner  as  the  claimants  might  elect,  but  so  that  the 
original  mouth  of  the  mine  should  be  within  them. 

From  the  decree  of  the  District  Court  both  parties  appealed 
to  this  Court. 

Mr.  Archibald  C.  Peachy,  of  California,  Mr.  Charles  &  Conor,  ol 
New  York,  and  Mr.  Reverdy  Johnson,  of  Maryland,  for  claimant 

In  November,  1845,  Andres  Castillero,  a  Mexican  military  officer, 
whilst  journeying  through  California  toward  Sutter's  Fort,  on  a 
public  mission,  discovered  in  a  spur  of  the  Sierra  Azul  or  Blue 
Mountains,  seventeen  hundred  feet  above  sea-level,  the  quick- 
silver mine  now  in  question.  The  place  had  previously  attracted 
attention.  Openings  had  been  made  by  the  Indians  and  by  the 
early  white  settlers.  But  it  was  Castillero  "who  first  found 
metal  in  it;"  and,  therefore,  by  the  express  words  of  the  Mexican 
law,  he  is  "held  as  the  first  discoverer."  Ord.  of  1788,  tit.  6,  Art. 
7,  Halleck's  Collection,  p.  225.  Nor  has  any  rival  yet  appeared ; 
so  his  merit  in  this  respect  is  unquestionable.  lie  forthwith 
reported  the  fact  to  A.  M.  Pico,  the  nearest  Alcalde,  who  gave 
him  juridical  possession  "  according  the  laws,"  as  it  was  ex- 
pressed, referring  to  "the  Ordinance  on  Mining."  Castillero 
and  his  assigns,  now  known  as  the  New  Almaden  Company, 
have  had  possession  and  worked  the  mine  ever  since.  At  the 
cost  of  a  million  of  dollars  they  have  fully  developed  the  pro- 
duct. Great  benefit  has  thence  resulted  to  the  gold  and  silver* 
bearing  regions  of  North  America.  Until  this  discovery  they 
were  mainly  dependent  on  Old  Spain  for  quicksilver,  the  very 
life-spring  of  their  industry.  They  are  now  amply  provided 
with  that  indispensable  material  from  a  home-source  at  less 
than  one-third  of  the  former  cost. 

According  to  proofs  superabundant,  and  which,  indeed,  there 
has  been  no  attempt  to  refute  by  evidence,  the  discovery,  the 
denouncement,  as  the  action  before  the  local  magistrate  is  some- 
what inexactly  termed,  and  the  early  working  of  the  mine  were 
matters  of  the  utmost  public  notoriety  in  California  during  the 
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winter  and  spring  of  1845-0.  These  facts  were  officially  com- 
municated to  the  State  Department  by  our  consul  at  Monterey 
early  in  May,  1846.  They  were  published  in  the  Sandwich 
Island  newspaper  in  July  of  that  year,  and  were,  soon  after- 
wards, reproduced  in  the  public  journals  of  the  Mexican  capital 
Lured  by  the  reputed  richness  of  the  mine,  two  sets  of  specu- 
lators from  the  Atlantic  States  respectively  purchased  neigh- 
boring  unsurveyed  fai^ns  or  ranches,  soon  after  the  acquisition 
of  California,  each  hoping  to  procure  such  a  judicial  survey  as 
would  bring  the  mine  within  their  boundaries.  Berreyesafs  Case, 
(2S  How.  499;)  Fossat's  Case,  (20  How.  418,  and  21  How.  446.) 
The  claim  now  before  the  Court  is'  indebted  to  this  circumstance 
for  the  attempt  to  question  its  validity. 

Castillero's  title  was  derived  from  the  Mexican  Government; 
rot,  by  the  Treaty  of  Guadalupe  Hidalgo,  dated  February  2, 
1848,  our  Government  solemnly  pledged  itself  that  "  property 
of  every  kind"  so  held  should  "be  inviolably  respected."  See 
Treaty,  (9  Statutes,  p.  929,  Art.  8.)  The  Act  of  Congress,  passed 
March  3, 1851,  (9  Statutes,  681,)  required  all  such  titles  to  be 
established  before  certain  commissioners,  subject  to  an  appeal 
to  the  District  Court,  and  an  ultimate  appeal  to  this  high  tri- 
bunal. If  a  design  to  confiscate  private  property  in  violation  of 
the  treaty  could  be  imagined,  the  pure  and  lofty  tone  of  thq  11th 
lection  would  at  once  repel  the  idea.  It  provides  that" in 
deciding  upon  the  validity  of  every  claim,"  the  tribunals' are  to 
be  governed  by  that  treaty,  "the  law  of  nations,  the  laws,  usages 
and  customs  of  the  Government  from  which  the  claim  is  derived, 
the  principles  of  equity  and  the  (prior)  decisions"  of  this  Court* 
"so  far  as  they  are  applicable."  The  decisions  thus  referred  to 
are  those  "  in  relation  to  titles  in  Louisiana  and  Florida  which 
were  derived  from  the  French  or  Spanish  authorities  previously 
to  the  cession"  of  those  States.  Fremont's  Gase,  (17  How.  568.) 
The  most  enlightened  and  liberal  equity  pervades  that  series  of 
decisions.  No  honest  claimant  could  desire  that  his  title  should 
be  tested  by  a  higher  or  purer  standard.  In  one  of  them,  U.  & 
vs.  Kingeley,  (12  Peters,  485,)  the  Court  repudiates  the  narrow 
rules  of  the  common  law."  saying,  that  "  it  has  not  applied  nor 
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will  it  apply"  them.  In  the  same  case,  at  p.  484,  it  is  admitted 
that  "the  United  States  succeeds  to  all  the  equitable  obliga- 
tions" of  the  former  government ;  and  that  the  Court  in  constru- 
ing its  grants  must  be  governed  by  its  supposable  motives  and 
policy  in  making  them  and  securing  them  by  treaty.  In  Fossat's 
Case,  (21  How.  461,)  the  same  doctrine  is  thus  emphatically 
declared:"  The  United  States  did  not  appear  in  the  Courts  as»a 
contentious  litigant,  but  as  a  great  nation,  acknowledging  their 
obligation  to  recognize  as  valid  every  authentic  title,  and  solicit- 
ing exact  information  to  direct  their  Executive  Government  to 
comply  with  that  obligation." 

The  law  officers  of  the  Government  in  resisting  this  claim,  do 
not  seem  to  have  acted  upon  such  principles  or  to  have  acknow- 
ledged the  influence  of  such  motives.  Their  course  in  relation 
to  this  controversy  entitles  it  to  a  place  among  the  "causa 
dWyree"  of  the  age.  Castillero's  claim  was  presented  to  the 
Land  Commissioners  in  December,  1862.  Strict  and  formal  proof 
having  been  insisted  upon,  their  decision  was  not  rendered  until 
January,  1866.  The  District  Court  pronounced  its  judgment  is 
January,  1861,  and  the  case  is  now  here  for  final  adjudication. 

Castillero's  title  was  twofold. 

Under  laws  which,  with  occasional  modal  variations,  had 
existed  for.  .centuries,  and  were  in  force  in  California  when  we 
acquired  that  country,  any  person  discovering  a  mine,  whether 
in  public  or  private  land,  was  rewarded  with  a  perpetual  pro- 
perty therein  and  ownership  thereof,  and  of  an  easily  ascertain- 
able  amount  of  surface,  immediately  above  the  mine,  called. 
pertetimcicu  or  mining  spaces.  The  fact  of  discovery  was  to  be 
represented  to  the  proper  local  authority,  and  that  tribunal  was 
required  to  register  it,  to  perform  certain  other  acts,  and  to  give 
the  discoverer  immediate  possession.  In  this  case,  all  these 
things  were  done.  Exactly  in  what  way,  and  with  how  near  an 
approach,  in  point  of  form,  to  the  precision  of  a  Coke  or  a  Chitty, 
we  may  speak  if  we  shall  happen  to  hear  any  intelligible  excep- 
tions to  the  mode  adopted. 

A  very  productive  quicksilver  mine,  such  as  this  was  believed 
to  be  at  the  outset  and  has  proven  to  be,  was  a  desideratum  of 
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the  very  highest  importance  to  Mexico.  That  metal  is  "  sparingly 
distributed  in  nature,  and  its  mines  are  very  rare."  Ure's  Diet 
u  Mercury."  The  Royal  mines  of  Almaden,  in  Old  Spain,  living 
but  one  even  tolerably  formidable  rival,  had  supplied  the  world 
with  it  for  twenty-five  centuries.  Though  of  prime  utility  for 
scientific  purposes,  and  in  a  very  few  of  the  arts,  its  chief  con- 
sumption results  from  its  use  in  separating  gold  and  silver  from 
their  crude  ores.  6  New  Am.  Cycl.,  titles  "  Cinnabar,"  "  Almaden  ;" 
UTe's  Diet.  "Mercury;"  1  McCulloch's  Geog.  Diet.  "Almaden." 
Vast  quantities  are  thus  employed ;  a  pound  of  quicksilver  is 
usually  consumed  for  every  pound  of  the  precious  metals  pro- 
duced by  mining.  When  the  gold  and  silver  ores  are  poor,  that 
is  to  say,  when  they  produce  a  low  percentage  of  the  metal,  the 
consumption  of  quicksilver  is  proportionably  increased.  The 
Mexican  ores  are  poor ;  and,  consequently  quicksilver  was  much 
in  demand.  Prior  to  Castillero's  discovery  the  Junta  de  Fomento 
or  National  Board  for  the  Encouragement  of  Mining,  sustained 
by  special  taxes  and  imposts  and  other  legislation,  was  con- 
stantly engaged  in  strenuous  efforts  to  obtain  it  at  home,  and 
thus  to  lessen  the  dependence  on  a  foreign  source.  This  depen- 
dence was  felt  to  be  a  grievous  burden.  In  fact  it  was  so ;  for, 
in  and  prior  to  1846,  the  date  of  Castillero's  discovery,  three- 
fourths  of  the  annual  supply  was  obtained  by  importation  from 
Old  Spain.  By  the  Mexican  law  of  May  24,  1848,  numerous 
exemptions  and  privileges  were  enacted  in  favor  of  quicksilver 
mining.  It  "  granted  a  premium  of  $25,000,  to  each  one  of  the 
first  four  operators  who  should  [shall]  extract  in  one  year  from 
the  mines  of  the  Republic,  2000  quintals  of  liquid  quicksilver." 
It  further  decreed  that  $5  should  "  be  paid  fbr  the  term  of  three 
years  for  each  quintal  of  quicksilver"  so  produced.  Halleck's 
Collection,  p.  453,  arts.  4,  5.  During  and  prior  to  1848  and 
1844,  the  National  Junta  commissioned  experts  for  the  purpose 
and  prosecuted  laborious  and  costly  but  essentially  fruitless 
explorations  f yr  this  mineral.  Every  department  of  the  Repub- 
lic was  thus  examined  except,  indeed,  California.  That  remote 
and  thinly  peopled  region,  says  Mr.  Negrete,  a  witness  of  high 
intelligence,  was  regarded  as  "the  end  of  the  world."     Tran* 
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cript,  p.  2435,  question  189.  Its  mineral  wealth  was  not  even 
suspected  until  1848.  See  Soule,  Gihon  &  Nisbet's  Annuls  of 
San  Francisco,  p.  130 ;  Transc.  pp.  2680,  8052. 

In  the  rude  and  experimental  way  which  was  alone  practi- 
cable, Castillero  took  immediate  measures  to  work  the  mine.: 
and,  in  March,  1846,  he  sent  a  messenger  to  the  authorities  at 
the  city  of  Mexico  with  specimens  of  the  ore,  and  announcing 
his  discovery.  Soon  afterwards  he  followed  in  person.  During 
the  first  week  of  May  in  that  year,  he  appeared  before  the  Junto, 
and,  orally  as  well  as  in  writing,  he  laid  before  that  body  an 
application  for  aid  in  his  enterprize.  On  his  first  communica-  • 
tion,  and  prior  to  his  arrival,  proper  assays  had  been  made  and 
the  remarkable  richness  of  the  ore  ascertained.  The  facts  were 
officially  communicated  by  the  Junta  to  the  appropriate  depart- 
ment. The  Minister  laid  them  before  Paredes,  who  was  then 
President,  and,  as  such,  exercising  extraordinary  powers.  Acts 
of  State,  dated  May  20th  and  23d,  1846,  recorded  in  the  public 
archives  of  Mexico,  copies  of  which  have  been  exhibited,  show 
that  the  possession  which  Castillero  had  received  from  the  local 
magistrate  was  confirmed  by  the  Government,  and  that  two 
square  leagues  of  land  around  the  mine  were  also  granted  him 
by  the  President,  in  order  to  provide  a  supply  of  fuel  for  his 
works. 

On  these  documents,  and  proof  of  the  connected  facts,  the 
Commissioners  held  that  the  land-grant  had  not  been  perfected; 
but  they  confirmed  the  claim  to  the  mine  with  a  perteneneia  of 
three  thousand  varas  in  every  direction  from  the  mouth  of 
the  mine.  This  was  an  extra-sized  perteneneia,  and  was  equal 
in  extent  to  about  two-thirds  of  the  land  claimed  under 
the  two-league  grant.  The  District  Court  also  confirmed  the 
mining  title,  but  with  only  seven  ordinary  or  regular  perte- 
•  nenoias,  comprising  about  fifty  acres  of  surface.  This  was,  in 
point  of  law,  the  true  extent  of  the  mining  title ;  so  far  as  it 
depended  on  mere  discovery  and  the  act  of  the  local  magistrate. 
Judge  Hoffman  was  of  opinion  that  the' two-league  grant  was 
valid  and  perfect ;  but,  on  this  point,  the  Circuit  Judge  con 
Quired  with  the  Commissioners. 
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(The  question  whether  a  mining  title  was  "land"  within  the 
meaning  of  the  Aot  of  1851,  and,  therefore,  cognizable  in  this 
proceeding,  gave  rise  to  considerable  discussion  in  the  tribunals 
below,  and  the  point  was  argued  at  length  here.  The  Court 
having  affirmed  the  jurisdiction,  the  points  and  arguments  on 
this  head  are  omitted.) 

The  resistance  to  this  claim,  before  the  Commissioners,  was 
conducted  in  a  very  adverse  spirit.  But  the  controversy  w*s 
confined  to  points  of  law.  No  doubt  as  to  any  matter  of  fact 
was  suggested  until  the  summer  of  1867.  At  that  time,  the  New 
Almaden  Company  had  been  about  twelve  years  in  actual  ant 
notorious  possession  and  engaged  in  producing  the  mineral. 
During  most  of  the  time,  they  had  costly  and  extensive  works 
in  full  operation,  and  were  supplying  the  whole  country  with 
quicksilver.  They  had  never  been  disturbed  or  interrupted  in 
the  exercise  of  their  dominion  as  owners.  For  eight  or  nine 
years  they  had  been  engaged  in  active  litigation  with  the  specu- 
lators before  alluded  to,  who  had  bought  interests  in  the  neigh- 
boring  unsurveyed  ranches,  and  who  are  known  in  this  Court  as 
the  Berreyesa  and  Foseat  claimants.  More  than  a  year  had 
elapsed  since  the  decision  of  the  Commissioners;  but,  as  yet, 
the  reputation  of  Castillero  was  untouched.  No  one  had  ever 
suggested  a  doubt  concerning  the  genuineness  of  his  documents. 
His  honor  knew  no  stain.  Edmund  Randolph,  since  deceased, 
but  at  that  time  private  counsel  of  the  Fossat  claimants,  was 
qow  (1867)  introduced  as  a  nominal  advocate  for  the  Govern- 
ment.  Having  assumed  control  of  .the  opposition  he,  at  once, 
put  in  issue  the  verity  of  every  thing  alleged  on  behalf  of  Cas- 
tillero. He  denied  every  asserted  act  in  pais  and  every  record 
or  other  paper  produced  to  support  the  claim.  From  this  point, 
fraud,  forgery,  ante-dating, — indeed  the  whole  circle  of  imputa- 
tion, loudly  promulgated  by  counsel,  though  supported  by  no 
scrap  or  shadow  of  any  thing  which  common  sense  could  recog- 
nizee as  evidence, — has  rung  in  our  ears,  filled  the  papers,  and 
formed  the  staple  of  the  contention.  This  new  line  of  procedure 
has  its  inception  in  the  record  at  pagp  166,  or  perhaps  252.  Its 
date  is  the  srmmer  of  1867.    Thenceforth,  the  opposition  to  Gas- 
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tillero's  title  wore  an  attitude  as  contentious,  and  maintained  a 
course  of  forensic  practice  as  rigorously  disputatious  as  has  ever 
been  exhibited  by  any  private  litigant,  or  been  permitted  in  a 
Court  of  Justice.  The  stream  of  contention  rolled  onward  and 
abroad,  in  all  conceivable  directions,  until,  at  the  end  of  2662 
additional  pages  of  testimony,  its  power  of  expansion  was  at  last 
exhausted.  The  practice  pursued  would  be  amusing,  but  for  the 
time  and  money  lost  in  contending  with  it,  the  temporary  doubts 
excited  for  the  moment  by  some  single  detached  portion  of  the 
testimony  it  elicited,  and  its  offensiveness  to  honor  and  delicacy. 
Permanent  mischief  it  could  never  do  in  any  tribunal  that  was 
animated  by  a  sense  of  justice  and  capable  of  distinguishing 
between  right  and  wrong. 

The  Alcalde's  act  of  juridical  possession  was  first  assailed. 
The  original  documents  were  brought  in  again  by  the  govern- 
ment counsel,  from  the  Recorder's  Office,  for  critical  scrutiny. 
Witnesses  were  examined  as  to  every  handwriting  in  them,  as 
to  the  blots  or  accidental  ink-marks  upon  them,  as  to  the  water- 
marks of  the  paper  on  which  they  were  written,  and  as  to  the 
manner  in  which  the  several  sheets  of  paper  were  attached. 
Transo.,  pp.  253,  254,  678  to  675.  But  this  display  was  alto- 
gether nude  and  empty.  Nothing  resulted  from  the  scrutiny  or 
has  ever  been  claimed  as  a  fruit  of  it.  Surmises  of  forgery  and 
ante-dating  were  put  forth  upon  the  appearance  of  every  dis- 
crepancy, however  slight  and  palpably  accidental,  between  any 
of  the  numerous  copies  which  had  been  made  from  time  to  time. 
And  every  similar  incident  was,  in  like  manner,  harped  upon. 
These  crude  imaginations  formed  the  basis  of  all  the  cavils 
concerning  this  part  of  the  claimant's  proof.  We  have  displayed 
their  insignificance  with  appropriate  minuteness  of  detail  in  our 
printed  Claimant's  Brief,  pp.  42  to  98.  We  rely  upon  that 
statement.  It  will  appear  to  be  faultless,  unless  precision  be  an 
offence,  or  treating  the  work  as  necessary  can  be  deemed  a  want 
of  courtesy  to  this  Court. 

Next  the  Mexican  Documents  were  alleged  to  be  posterior 
fabrications.  The  mode  adopted  to  support  this  allegation  was 
characteristic. 
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The  most  conspicuous  witness  for  the  Government  is  one 
James  A.  Forbes.  He  had  resided  near  the  mine  for  about 
seventeen  years  previously  to  Castillero's  discovery.  He  was 
neither  a  kinsman  nor  connection  of  Alexander  Forbes,  of  Tepic, 
who  afterwards  became  a  principal  owner  of  the  mine,  and  a 
leading  participant  in  working  it.  James  A.  Forbes  took  a  small 
interest  in  it  at  an  early  period ;  and  he  was,  for  a  time,  employed 
as  superintendent.  This  employment  brought  him  into  corres- 
pondence with  Alexander  Forbes  and  the  firm  of  Barron,  Forbes 
&  Co.,  merchants  at  Tepic,  who  had  control  of  the  mining  ope- 
rations. Prior  to  the  summer  of  1857,  when  Mr.  Randolph  thus 
set  about  drawing  in  doubt  the  fairness  of  Castillero's  title,  this 
James  A.  Forbes  had  become  a  bankrupt  in  character  and  foi- 
tune.  On  the  trial  ten  witnesses  impeached  him  as  unworthy  of 
credit ;  and  not  one  witness  could  be  found  to  hazard  a  word  in 
his  favor.  Bolton,  Barron  &  Co.,  of  San  Francisco,  the  agents 
of  the  New  Almaden  Company,  had  refused  to  lend  him  money ; 
he  was,  therefore,  on  ill  terms  with  them.  Laurencel,  owner  of 
half  the  Fossat  claim,  and  the  client  of  Mr.  Randolph,  gave  this 
desperate  man  $10,000  for  the  use  of  certain  letters  which  he  had 
received  from  his  employers,  and  certain  alleged  copies  of  his 
own  letters  to  them.  This  correspondence  was  to  be  used  only 
in  exciting  apprehension  and  inducing  a  compromise.  James  A. 
Forbes  expressly  stipulated  with  Laurencel  that  he  should  not 
be  called  as  a  witness,  and  that  his  letters  should  not  be  produced 
in  Court  as  evidence.  They  were  according  shown  to  the  agent 
of  the  New  Almaden  Company.  He  treated  them  with  con- 
tempt, and  disdainfully  spurned  the  attempt  at  intimidation. 
Laurencel  then  produced  the  papers  as  evidence ;  and,  in  con* 
sideration  of  an  additional  $10,000,  James  A.  Forbes  came 
into  Court  and  testified  to  their  genuineness. 

A  paper,  purporting  to  be  a  copy  of  a  letter  from  Alexander 
Forbes  to  this  James  A.  Forbes,  dated  March  28th,  1848,  was  pro- 
duced by  James  A.  Forbes,  more  than  half  a  year  subsequently 
to  his  first  examination.  The  claimant  insists  that  this  was  itself 
a  forgery.  The  whole  story  concerning  it  is  a  singular  speci- 
men of  plagiarism  in  perjury.    It  is  incredible  in  itself;  and  it 
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reproduces,  as  if  in  a  moral  photograph,  all  the  features  of  a 
fable,  sworn  to  a  few  years  previously,  on  a  somewhat  famous 
trial  at  Cooperstown,  in  central  New  York.  There  is  reason  to 
believe  that  some  actors  in  that  very  case  have  an  agency  in  this. 
One  Eldridge,  who  appears  on  the  record  as  Laurencel's  partner, 
owning  the  other  half  of  the  Fossat  Banch,  came  from  that  very 
part  of  New  York.  (The  argument  to  this  point  is  omitted. 
The  counsel  for  the  Government  did  not  urge  that  this  paper 
was  genuine ;  nor  did  the  Court,  in  its  opinion,  rely  upon  it.) 

Aside  from  that  palpably  fabricated  paper,  the  purport  of  the 
alleged  correspondence  produced  by  James  A.  Forbes  may  be 
thus  summed  up : 

First.  The  same  identical  documentary  evidence  produced 
before  the  Land  Commissioners,  and  then  and  still  relied  upon 
for  proof  of  title  in  the  claimant,  existed  from  the  beginning; 
and  no  thought  or  suspicion  that  any  part  of  it  was  fraudulent, 
forged,  or  ante-dated,  had  ever  entered  the  mind  of  any  one. 

Secondly.  On  comparing  Castillero's  documents  with  his  own 
notions  of  Mexican  law,  James  A.  Forbes  formed  the  opinion 
that  in  strictness  of  legal  construction,  they  were  technically 
defective,  precisely  in  the  particulars  since  urged  against  them 
in  this  case.    Hymann  vs.  Cook,  (2  Denio,  208.) 

Thirdly.  After  the  American  possession  of  California,  James 
A.  Forbes,  pertinaciously,  and  for  a  considerable  period,  urged 
Alexander  Forbes,  or  Barron,  Forbes  &  Co.,  to  obtain  from  the 
Mexican  a  JtLorities  new  documents  of  the  same  dates,  and  to 
the  same  substantial  purport  as  those  already  existing,  but  so 
worded  as  to  be  free  from  those  supposed  technical  defects  or 
blemishes.  He  pointed  out  these  defects,  and  explained  them 
with  great  particularity. 

Fourthly.  To  the  manifest  vexation  of  James  A.  Forbes;  the 
thing  so  advised  by  him  was  not  done.  The  letters  so  state, 
and  the  documents  in  the  record  prove  it.  These  documents 
are  now  produced  by  the  claimant,  and  relied  upon  by  him  and 
his  assoc  ates  as  the  basis  of  their  title.  They  exhibit  upon 
their  faces  all  the  real  or  imaginary  defects  and  blemishes  men- 
rioDod  by  James  A.  Korbes,  and  urged  by  him  as  inducements 
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for  their  suppression,  and  for  the  substitution  of  ante-dated 
forgeries.  The  correspondence  thus  identifies  the  title-papers 
now  relied  upon  by  the  claimant,  and  verifies  their  genuineness, 
both  as  to  tenor  and  as  to  dates.  Instead  of  impeaching  the 
claim,  this  correspondence  conclusively  repels  the  suggestion  of 
any  actual  forgery  or  ante-dating.  If  the  correspondence  fails 
to  show  that  these  fraudulent  suggestions  were  promptly  met  by 
a  stern  rebuke — if  they  justify  an  inference  that  the  seducer's 
unworthy  proposition  was  foT  a  moment  entertained — it  would 
be  quit*?  immaterial  in  point  of  law.  U.  S.  vs.  West's  heirs,  (22 
How.,  318.)  It  should  not  be  overlooked,  however,  that  pru- 
dence and  the  desire  "to  conciliate  a  troublesome  person"  may 
have  dictated  the  style  of  reply.  Transc.  p.  898.  And  it  is 
entirely  impossible  to  conclude  from  these  letters,  either  alone 
or  coupled  with  any  other  proof  in  the  record,  that  to  any 
extent,  or  in  any  degree  a  fraud,  an  ante-dating,  or  a  forgery, 
was  actually  perpetrated.  In  common  fairness,  the  design  should 
not  be  imputed  to  any  one  save  the  vile  instrument  of  our 
opponents,  James  A.  Forbes.  At  least  one  of  the  alleged  copies 
first  produced  by  James  A.  Forbes  was  a  manifest  fabrication 
It  is  dated  October  28th,  1849.  Transc.  p.  892.  The  claimant 
subsequently  produced  the  true  original  letter  of  that  date. 
Transc.  pp.  844,  846.  But  the  summary  now  given  is  accurate, 
whether  this  false  pretended  copy  be  received  into  the  series  or 
rejected.  And  it  results  that  there  is  absolutely  no  evidence  of 
any  sort  in  this  record,  impeaching  any  of  the  claimant's  *docu- 
ments,  or  throwing  the  slightest  doubt  upon  any  of  his  allega- 
tions. Every  one  of  those  allegations  is  sustained  by  testimony 
altogether  free  from  doubt,  and  so  abundant  in  quantity  that  it 
might  well  be  censured  as  excessive. 

Every  witness  produced  foT  the  claimant,  who  gave  testimony 
concerning  any  document  or  paper  which  such  witness  wrote 
or  signed,  or  of  which  he  had  any  cotemporary  knowledge,  tes- 
tified, in  effect,  that  to  the  best  of  Ms  knowledge,  information, 
and  belief  the  same  was  not  ante-dated,  but  was  really  and  truly 
made  according  to  its,  purport.  No  witness  produced  for  the 
Government  testified  otherwise  except  one.    This  was  Benito 
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Dias.  Transc.  p.  676.  This  man  was  the  oopyist  of  a  single 
very  unimportant  paper.  Indeed  it  was  wholly  useless.  Closely 
scrutinized,  his  obscure  testimony,  if  taken  for  truth,  gives  but 
the  very  faintest  support  to  the  charge  of  ante-dating.  But,  on 
his  own  showing,  he  is  an  habitual  prevaricator.  His  well-known 
worthlessness  is  certified  in  the  record.    Transo.  p.  8477. 

Not  a  single  witness  produced  for  the  claim  is  in  the  slightest 
degree  impeached.  On  the  other  hand,  but  three  witnesses  were 
called  by  its  opponents  on  any  point  connected  with  the  merits ; 
that  is  to  say,  James  Alexander  Forbes,  Robert  Birnie  and  Benito 
Diaz.  Every  one  of  these  men  was  shown  to  be  utterly  unwor- 
thy of  credit.  If  the  fabricated  paper  of  March  28,  1848,  had 
been  abandoned  at  an  earlier  period,  the  impeachment  of  James 
A.  Forbes  and  Birnie  would  have  been  an  act  of  wanton  cruelty. 
In  all  other  respects,  their  testimony  tended  to  verify  the  claim. 

Judges  McAllister  and  Hoffman  separately  examined  the 
charges  of  forgery  and  ante-dating.  Their  opinions  show  that  the 
task  was  performed  with  great  care  and  with  close  attention  to  the 
most  trifling  minutiae.  Indeed,  for  the  purposes  o£  their  scru- 
ffy* they  seem  t°  have  improved  upon  every  imaginary  scruple 
touching  the  verity  of  the  claimant's  proofs.  They  elevated  to 
the  dignity  of  a  substantial  charge  every  hint  of  a  possible 
doubt,  yet  they  concurred  in  rejecting,  as  wholly  unfounded,  all 
these  charges,  scruples  and  hints. 

The  impediments  encountered  by  the  claimant  in  producing 
testimony  should  not  be  passed  unnoticed. 

Through  some  inadvertence  the  Act  of  Congress  made  no 
provision  for  issuing  a  commission ;  and  the  Mexican  Govern- 
ment does  not  permit  its  great  seal  to  be  used  for  the  authenti- 
cation of  copies  from  its  public  archives.  The  law  officers  of 
the  United  States,  availing  themselves  of  these  circumstances, 
successfully  opposed  the  claimant's  prayer  for  a  commission. 
They  then  opposed,  and,  by  their  influence,  defeated  an  appeal 
made  to  Congress  for  an  amendment  of  the  Act  in  this  respect 
Though  the  claimant  offered  to  pay  all  the  expense,  they  de- 
clined to  employ  an  agent  or  agents  to  visit  Mexico,  there  to 
examine  the  archives  and  investigate  the  facts.    They  also  pro- 
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cored  an  order  from  the  Department  of  State,  forbidding  our 
diplomatic  and  consular  representatives  in  Mexico  even  to  take 
ex  parte  depositions  for  the  claimant  under  the  general  law 
allowing  such  proceedings  as  a  common  privilege.  Everj 
means  that  the  most  illiberal  policy  could  devise  or  that  could 
be  dictated  by  a  total  blindness  to  common  justice,  was  put  in 
force  to  embarrass  and  defeat  the  claimant's  efforts  to  examine 
witnesses  residing  in  that  country  and  .to  obtain  documentary 
evidence  from  foreign  public  archives.  These  impediments  did 
not  avail  to  suppress  all  means  of  vindicating  the  claimant's 
integrity.  Nine  witnesses,  who,  as  officers  of  the  Republic,  had 
officiated  in  the  various  stages  of  the  transactions  in  question  at 
the  city  of  Mexico,  were  brought  to  San  Francisco  and  there 
examined  and  cross-examined.  By  their  testimony  the  Mexican 
archives  were  directly  and  fully  verified.  Among  these  wit- 
nesses were  two  ministers  of  State.  .  One  of  them  had  been  a 
public  officer  in  various  stations  for  thirty  years.  He  had  been 
twice  Prime  Minister,  and  for  years  Minister  resident  near  the 
Governments  of  Great  Britain  and  the  United  States.  They 
were  both  men  of  the  highest  respectability.  Two  members  of  the 
Junta,  or  National  Mining  Board,  were  produced  and  also  several 
clerks  in,  the  public  departments.  The  National  Archives  were 
searched,  and  copious  extracts  were  taken  from  them  and 
exhibited  in  proof.  These  extracts  contained  not  only  the  evi- 
dence of  Castillero's  proceedings  in  the  city  of  Mexico  and  the 
action  of  the  Executive  thereon,  but  also  a  multitude  of  extrinsic 
transactions,  with  their  dates  and  the  names  of  numerous  actors 
therein.  The  most  perfect  means  of  testing  their  verity  were 
thus  afforded;  indeed,  it  seems  idle  to  speak  on  this  subject 
The  evidence  is  all  in  one  direction;  it  is  overwhelming  in 
quantity  and  unexceptionable  in  quality.  It  is  wholly  uncon- 
tradicted and  wholly  unimpeached. 

It  only  remains  to  inquire  whether  the  facts,  as  alleged  by  the 
claimant,  create  a  title  legal  or  equitable  under  the  laws  and 
usages  of  Mexico.  By  the  Spanish  laws,  which  were  adopted 
in  the  Mexican  Republic,  and  were  in  full  force  when  the  United 
States  acquired  California  mines  did  not  pass  under  agricultural 
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or  other  ordinary  grants.  By  a  general  grant  or  concession  they 
were  assigned,  in  absolute  property,  to  any  person  who  would 
discover  and  work  them.  1  Heathfield's  Gamboa,  pp.  186-7--8 ; 
Ord.  of  1783,  tit.  5;  tit.  6,  art.  14,  Halleck's  Collection,  p.  222, 
228.  See  more  ancient  laws:  Halleck's  Collection,  pp.  6  to  15, 
17  to  61,  69  to  128;  Law  of  Mexican  Congress,  Oct.  7,  1828, 
Halleck's  Collection,  p.  408,  404.  The  ancient  ordinances  pre- 
scribe certain  forms.  The  discoverer  is  directed  to  make  a 
written  statement  of  the  discovery  to*a  local  tribunal;  that  is  tor 
say,  the  mining  deputation  of  the  territorio.  This  paper  is  to  be 
returned  to  the  party  for  his  protection,  after  the  deputation  has 
noted  in  its  book  of  registry  the  time  of  its  presentation.  Within 
ninety  days  thereafter,  the  vein  is  to  be  opened  and  a  pit  formed. 
One  of  the  mining  deputation,  that  is,  one  of  the  Judges  of  the 
Court,  is  then  personally  to  visit  it;  and,  says  the  ordinance, 
"  possession  shall  immediately  be  given,  measuring  to  [the  dis- 
coverer] his perteneneias,11  causing  him  to  mark  his  boundaries 
by  stakes,  and  giving  him  a  copy  of  the  proceedings.  Provision 
is  made  for  affixing  notices ;  and  if,  within  the  ninety  days,  any 
one  should  present  a  better  claim,  a  summary  hearing  is  to  be 
had,  and  the  mine  adjudged  to  him.  Ord.  1788,  tit.  6,  Arts.  4,5. 
Halleck,  p.  224.  These  forms  were  substantially  observed  with 
one  exception.  The  perteneneias  weTe  not  measured ;  and,  of 
course,  no  stakes  were  set  up.  This  omission  was  quite  imma- 
terial. The  pertenencia  is  an  easily  ascertainable  space  of  land, 
measured  upon  the  surface.  The  ordinance  gives  the  rule  of 
admeasurement  in  the  most  precise  terms.  Ord.  1788,  tit.  8, 
Halleck's  Coll.,  p.  285.  The  number  of  perteneneias  to  which 
Castillero  was  entitled,  was  in  like  manner  ascertainable ;  it  was 
seven.  Id  certum  est  quod  cerium  reddi  potest.  Ord.  of  1788,  tit.  6, 
Art.  1;  tit.  11,  art.  2,  Halleck's  Coll.,  pp.  228.  252. 

It  is  quite  clear  that  this  mere  piece  of  surveying  might  be 
deferred  without  serious  ill  consequence  to  the  discoverer  until 
the  interest  of  other  persons  should  induce  them  to  quicken  the 
miner.  The  Ordinance  of  1584,  arts.  22  to  81,  Halleck's  Coll., 
p.  78,  was  never  repealed.  Its  24th  article  gave  a  summary 
process  for  compelling  any  discoverer  who  should  neglect  thai 
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precaution,  to  set  up  his  stakes.  Halleck's  Collection,  p.  80; 
Heathfield's  Gamboa,  p.  297.  And  the  Ordinance  of  1788,  ex- 
pressly provides,  that  if  a  miner  have  no  neighbors,  (i.  e.  adjacent 
miners,)  or  can  do  it  without  injury  to  them,  he  may  change  the 
boundaries  of  hiaperienencias  at  any  time  after  they  have  been 
measured  off  to  him,  and  may  alter  the  location  of  his  stakes 
accordingly.  Tit.  8,  art.  11,  Halleck's  Collection,  p.  286.  This 
mine  was  in  an  uninhabited,  mountainous  region,  far  distant 
from  neighbors  of  any  kind.  Nearly  all  the  Mexican  grants 
which  have  been  allowed  in  this  Court  were,  as  in  our  common 
law  talk  we  express  it,  merely  inchoate  for  want  of  a  survey 
and  for  the  omission  to  obtain  juridical  possession.  Our  Courts 
readily  supply  this  merely  formal  defect.  It  is  far  easier  to 
measure  to  the  New  Almaden  Company  their  seven  perienencias 
than  to  locate  most  of  the  agricultural  grants  which  this  Cou*1 
has  confirmed.  Indeed,  it  is  the  simplest  And  easiest  opera- 
tion in  surveying  that  can  be  imagined. 

Surely  the  bookbinder's  argument,  that  the  Alcalde's  stitched 
record  is  not  a  book,  will  not  avail.  Besides,  it. is  an  universil 
rule,  that  omissions  by  a  public  officer  in  the  mode  of  comply- 
ing with  forms  prescribed  to  him  as  his  duty,  are  not  permitted 
to  affect  the  party. 

The  jurisdiction  of  the  Alcalde  is  unquestionable. 

I.  There  never  was  a  mining  deputation  in  California ;  and, 
by  the  common  law  of  Spain  and  Mexico,  the  judicial  powers 
of  all  special  jurisdictions,  in  their  default  or  non-existence, 
devolve  upon  the  ordinary  tribunals.  Salgado's  Betencion  de 
Bulas,  Part  2,  ch..  12,  No.  68,  and  onward ;  Agustin  Barbsa's 
Commemario,  ch.  5 ;  Castillo's  Controversial  torn.  6,  ch.  146 ; 
Penay  Pena  s  Practica  Forense  Mexicana,tom.2,  pp.  58, 871, 421. 

It  is  proven  by  several  uncontradicted  witnesses,  that 
throughout  the  Republic  of  Mexico  the  practice  has  long  con- 
formed to  this  rule.  In  States,  Departments,  or  Territories, 
which  had* no  established  mining  tribunals  located  within  their 
limits,  registries  and  denouncements  of  mines  were  always  made 
before  the  Judges  of  first  instance  or  before  the  Alcaldes  acting 
as  suck  Transc,  pp.  29,  80,  188, 185  to  140. 
VOL.  il  7 
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The  only  judicial  officers  in  California  were  the  Alcaldes  or 
Justices  of  the  Peace,  and  by  a  law  of  March  2,  1848,  it  is 
directed  that -in  California^  "justice  be  punctually  and  fully 
administered  in  the  first  instance  by  Judges  of  that  grade 
should  they  exist  thei  r  by  the  Alcaldes"  or  Justices  of  the 
Peace.    See  Observador  Judicial  of  1848,  pp.  280,  281. 

II.  By  the  Ordinance  of  1788,  tit.  6,  art.  4,  Halleck's  Coll.,  p. 
224,  the  proceedings  are  to  be  taken  before  the  Mining  Deputa- 
.  tiott  of  the  "  territorio  or  the  one  nearest  if  there  should  be  none 
there."  And  it  is  contended,  that  Castillero  should  have  gone 
to  the  nearest  of  the  far  off  Mexican  States  in  which  a  mining 
deputation  could  be  found.  This  is  guite  a  frivolous  exception. 
The  Whole  frame  of  the  ordinance  shows  that  the  word  territorio, 
in  this  place,  is  equivalent  to  city,  town,  or  village,  in  our 
phraseology.  It  means  a  small  mining  district,  torfn,  or  place. 
Within  the  time  prescribed  by  the  law  itself  it  was  utterly 
impossible  to  have  gone  to  the  distant  State  to  which  such  a 
construction  would  have  directed  Castillero.  Neither  could 
the  judges  of  such  remote  tribunal  perform  any  of  the  duties 
enjoined  as  to  giving  notice,  hearing  objections,  visiting  the 
mine,  or  giving  possession,  Ord.  of  1788,  tit  6,  arts.  4,  5.  See 
also,  titles  1,  2  and  8,  Halleck's  Coll.,  224,  193  to  220. 

III.  The  fact  of  a  meritorious  discovery  vested  Castillero  with  a 
perfect  and  unimpeachable  title  in  equity,  independently  of 
forms ;  consequently  his  claim  was  binding  upon  the  Mexican 
government  in  honor  and  conscience.  Besides,  he  made  a  bona 
fide  effort  to  comply  with  all  the  prescribed  regulations.  And 
if  there  be  any  defect  in  this  respect,  it  must  be  admitted  that 
his  acts  were  the  closest  approximation  to  exact  and  literal  com 
pliance  that  was  possible  under  existing  circumstances.  When 
these  forms  were  prescribed  their  main  object,  and  indeed  it 
would  seem  that  their  sole  object,  was  to  secure  the  collection 
of  a  tax  or  royalty  upon  mineral  production  which  was  then 
reserved  to  the  crown.  Heathfield's  Gamboa,  p.  148.  At  that 
time  quicksilver  was  a  royal  monopoly.  But  in  1811,  that  mon- 
opoly was  surrendered ;  and  in  1828,  as  has  already  been  shown, 
all  taxi  s  and  imposts  on  that  branch  of  mining  were  abolished 
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In  their  stead,  premiums  and  rewards,  payable  from  the  public 
treasury  to  stimulate  its  production,  were  substituted.  Decree  of 
Cortes,  January  26,  1811,  Halleok's  Collection,  pp.  881  to  886; 
Act  of  Mexican  Congress,  Oct.  7,  1828 ;  lb.  408, 404 ;  Decree  of 
Dec.  2, 1842,  art.  10,  ib.  487;  Decree  of  May  24, 1848,  ib.  462, 
468.  Since  quioksilver  mines  were  placed  on  this  favored  foot- 
ing, these  forms  had  no  object  except  benefit  to  the  discoverer 
himself.  And  when,  as  in  this  case,  there  were  no  neighboring 
mines,  they  became  almost  if  not  absolutely  unimportant. 

IV.  The  action  of  the  Supreme  Government  obviated  the 
defects,  if  any  there  were,  in  the  Alcalde's  proceedings.  It  con- 
firmed Castillero's  title  to  the  mine  itself  and  was  a  direct  and 
effectual  grant  to  Castillero  of  two  square  leagues,  his  mind 
being  the  centre  thereof.  It  may  be  admitted  that  the  latter 
concession  could  not  take  effect  on  any  lands  except  such  as 
may  ultimately  appear  to  have  then  been  ungranted  portions  of 
the  public  domain.  The  Government  had  no  power  or  inten- 
tion to  give  lands  which  had  been  previously  granted  to  others, 
.nor  does  the  New  Almaden  Company  claim  any  such  lands. 

1.  During  Spanish  rule  the  Viceroy  had  power  to  extend 
special  and  unusual  privileges  to  meritorious  mining  enter- 
prizes,  by  enlargement  of  the  pertenencias  and  otherwise.  Ord. 
of  1788,  tit.  6,  art.  15  and  17 ;  lb.,  tit.  11,  art.  1 ;  Halleck's  col- 
lection, pp.  229,  252;  Lare's  Derecho  Administrative,  pp.  91, 
98.  Since  Mexican  independence,  this  power  has.  been  vested 
in  the  President. 

2.  As  to  grants  of  land,  the  rule  was  the  same.  In  testing 
their  validity,  this  Court  holds  that  the  colonization  law  of 
August,  18th,  1824,  is  the  guide;  20  How.,  68;  1  Black,  658. 
The  Californias  were  a  territory,  and  the  16th  section  of  that 
law  plabed  the  public  lands  in  the  territories,  at  the  disposition 
of  the  executive. 

Acting  junder  this  authority  thus  conferred  on  him,  the 
President  of  Mexico,  by  the  regulations  of  November  21st, 
1828,  "dictated"  to  the  Governors  of  the  Territories,  as  his 
subordinate  agents,  "  some  general  rules"  for  their  government 
in  granting  lands.    Thev  were  to  observe  certain  formalitiea 
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tfid  their  final  action  was  subject  to  the  approval  of  the  local 
legislative  assembly.  These  regulations  reserved  an  appeal  to 
the  President  himself  in  case  of  disagreement  between  the 
Governor  and  the  local  legislature.  In  all  cases  the  ultimate 
power  was  with  the  President  It  is  objected  that  the  grant  to 
Castillero  was  not  made  in  the  manner  prescribed  by  these 
regulations.  That  is  true;  but  it  is  quite  immaterial.  The 
regulations  were  "dictated"  by  the  President  to  control  others, 
his  own  subordinates.  They  did  not  bind  him.  In  a  case  pre* 
cisely  analogous,  this  Court  said:  "It  is  apparent  that  these 
general  regulations  were  intended  for  the  government  of  sub- 
ordinate officers,  not  to  control  and  "limit  the  power  of  the 
person  from  whose  will  they  emanated;"  Delassus  vs.  U.  &,  (9th 
Peters,  185.)  Besides,  at  the  time  of  this  ratification  and  grant, 
President  Paredes  exercised  all  the  powers  of  government 
There  was  no  written  constitution;  there  was  no  legislative 
body  in  being,  nor  was  there  any  existing  law  whereby  a  legis- 
lature could  thereafter  come  into  being.  For  this  purpose,  and 
for  administering  the  government  in  the  interim,  there  could  be 
no  resort,  except  to  the  extraordinary  powers  then  exercised  by 
Paredes.  We  do  not  claim  for  him  powers  absolutely  despotic, 
in  the  extreme  sense  of  th£  term.  But  it  seems  clear  that  all 
acts  of  his  administration  whiejh  were  performed  in  good  faith, 
were  just  and  reasonable  in  themselves,  and  were  conformable 
to  the  established  policy  of  the  Republic,  should  be  held  valid 
as  between  the  government  and  private  individuals,  whether 
the  precise  methods  of  procedure  prescribed  by  previous  laws 
were  observed  or  not. 

Castillero,  through  the  mining  Junta,  stated  to  the  President 
his  discovery  and  that  the  local  authorities  had  given  him 
possession  of  the  mine  with  at  least  twice  as  much  surface  as* 
that  inferior  tribunal  had  authority  to  give.  As  the  Junta 
understood  and  construed^  the  Alcalde's  act,  fifteen  pertenencias 
.had  been  granted.  Castillero  represented  "to  the  Supreme 
Government  the  necessity  of  its  approving  the  possession"  so 
given,  and  "the  advantage  of  there  being  granted  to  him,  as  a 
oolonist,  two  square  leagues  upon  the  land  of  his  mining  posse* 
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son,  with  the  object  of  enabling  him  to  use  the  wood  for  hii 
burnings  f  Transc.  p.  1802.  The  President's  answer  was  given 
upon  the  margin  of  the  application,  in  these  words :  "  May  20, 
1846.  Granted  in  the  terms  which  are  proposed;  and  with 
respect  to  the  land,  let  the  corresponding  order  issue  to  the 
Minister  of  Relations  for  the  proper  measures  of  his  office,  with 
the  understanding  that  the  Supreme  Government  accedes  to  the 
petition."  Transc.  p.  1798.  Three  days  afterwards  that  min- 
ister delivered  '  to  Gastillero  a  dispatch  addressed  to  the 
Governor  of  Californias,  transcribing  the  decision  of  tfye  presi- 
dent on  "the  petition  of  Mr*  Castillero,  to  which  his  Excellency! 
the  President,  has  been  pleased  to  accede,  that  there  should  be 
granted  to  him  as  a  colonist  two  square  leagues  of  land  upon 
the  land  of  his  mining  possession,  so  that  in  accordance  with 
what  is  provided  in  the  laws  and  dispositions  upon  the  subject 
of  colonization,  you  (the  Governor)  may  place  Mr.  Castillero  in 
possession  of  the  two  leagues  referred  to."  Transc.  pp.  2200, 
and  1807. 

Writing  the  word  "  granted"  on  the  foot  or  margin  of  a  peti- 
tion, was  the  common  method  of  making  an  absolute  cession  of 
lands  in  Spanish  America ;  and  this  Court  has  often  decided, 
that,  in  point  of  form.it  is  quite  sufficient.  "  It  must  be  referred 
to  everything  referred  to  in  the  petition."  Smith  vs.  U.  & 
(10  Peters,  332 :  28  How.,  498;  18  How.,  563.) 

The  mining  possession  was  ratified  unequivocally.  Among 
the  things  sanctioned  was  a  loan  of  money  to  Castillero,  to  be 
repaid  in  quicksilver  from  this  mine,  and  to  be  secured  by  a 
mortgage  on  the  mine.  The  two  leagues  of  land  were  con- 
ceded by  a  grant  in  prsesenti.  The  words  cannot  be  otherwise 
construed.  It  has  been  said  that  it  was  merely  a  reference  of 
the  petition  to  the  Governor,  to  the  end  that  he  should  ad 
upon  it  conformably  to  the  regulations  of  1828.  This  is  not 
according  to  the  words ;  and  it  is  quite  irrational.  When  the 
President  says,  *  I  grant  his  petition,"  can  he  mean  I  give  him 
leave  to  petition  my  subordinate?  That  was  the  common  right 
of  everybody.  But  the  notion  is  baseless.  The  regulations 
were  tot  applicable.    They  refer  exclusively  to  a  different  class 
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of  applicants;  that  is  to  say,  those  "who  may  ask  for"  lands 
"for  the  purpose  of  cultivating  or  inhabiting  them."  Hardly 
one  of  their  details,  is,  in  any  degree,  adapted  to  this  trans- 
action, or  capable  of  being  moulded  to  fit  it.  See  these  regula- 
tions. They  are  to  be  found  in  Ex.  Doc.  of  Slst  Congress,  1st 
Seas,  No.  18,  pp.  88  to  40.  To  say  that  the  Governor  was 
directed  to  proceed  according  to  the  regulations  would  be  abso- 
lutely absurd.  It  was  impossible  to  do  so.  They  did  not 
apply.  The  16th  section  of  the  law  of  1824  was  alone  appli- 
cable ;  it,  authorized  the  President  to  grant  lands  in  the  terri- 
tories. The  governor  had  only  to  -give  juridical  possession 
which  was  the  civil  law  livery  of  seisin.  This  was  a  mere 
formality;  and  he  was  the  proper  local  officer  to- give  it,  or  to 
cause  it  to  be  given.  The  omission  of  such  forms  has  alwayu 
been  disregarded  by  this  Court.  17  How.,  568  ;  18  How.,  6,  7, 
568,  565;  10  How.,  864;  28  How.,  497,  818.  The  island  cass 
is  directly  in  point.  "Emanating. as  the  dispatch  did,  from 
the  supreme  power  of  the  Nation,  it  operated  to  adjudicate 
the  title  to  the  claimant,  leaving  no  discretion  to  be  exercised 
by  the  authorities  of  the  department."  U.  S.  vs.  CastiUero,  (5'8 
How,  469.) 

Mr.  Black,  of  Pennsylvania,  and  Mr.  B.  R.  Ourtis,  of  Massa 
chusetts,  for  the  United  States. 

Li  the  bulk  of  the  record,  and  the  magnitude  of  the  interests 
at  stake,  this  is  probably  the  heaviest  case  ever  heard  before  a 
judicial  tribunal.  Firmly  believing  it  to  be  illegal  and  fraudu- 
lent, the  United  States  have  always  met  the  claim  with  uncom- 
promising hostility.  From  first  to  last  they  have  shown  it 
nothing  but  the  edge  of  the  naked  knife. 

Biit  the  character  of  this  opposition  is  complained  of  as  being 
unfair.  Specific  accusations  are  made,  intended  and  well  calcu- 
lated to  produce  the  impression  that  the  claimants  have  been 
hard  y ,  if  not  wrongly  dealt  with.  "  Now  mark  how  a  plain 
tale  will  put  that  down.'1 

The  claimants  were  unwilling  to  produce  their  witnesses  at 
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San  Francisco,  as  the  law  required.  They  desired  to  examine 
them  in  Mexico,  where  the  United  States  could  not  follow  them. 
The  District  Court  refused  them  a  commission  for  that  purpose. 
They  appealed  to  Congress  for  a  ohange  in  the  law,  and  Con 
gress  refused  to  make  any  change.  Thereupon  they  asked  the 
Attorney -General  to  consent,  in  violation  of  the  law  as  ex 
pounded  by  the  Court,  and  adhered  to  by  Congress,  that  depo- 
sitions should  be  taken  in  Mexico.  This  he  declined  to  do. 
because  (among  many  other  reasons,)  there  was  no  fund  upon 
which  he  oould  draw  for  the  expenses  of  counsel,  to  represent 
the -United  States  in  a  foreign  country.  Then  it  was  that  they 
proposed — yea,  openly  and  plainly  and  boldly  proposed — to 
pay  all  expenses  themselves;  to  take  the  counsel  of  both  sides* 
under  their  own  pay.  This  proposal  was  of  course  rejected  with 
the  indignation  and  scorn  it  deserved.  And  the  claimants  were 
notified  that  from  that  time  forth  they  must  keep  their  distance. 

But  thx  did  not  end  the  struggle  they  made  to  qvoid  pro 
ducing  their  witnesses  where  the  law  required  them  to  be,  and 
where  the  proper  officer  of  the  government  could  be  present  to 
cross-examine.  They  gave  notice  that  depositions  would  be 
taken  in  Mexico  any  how.  Our  consul  at  the  City  of  Mexico 
and  the  Minister  Plenipotentiary  were  to  be  used  for  doing  that 
which  the  judioiary,  the  legislature,  and  'he  executive,  had 
declared  to  be  unlawful  and  improper.  The  Secretary  of  State 
instructed  our  diplomatic  and  consular  officers  not  to  prostitute 
their  functions  by  allowing  themselves  to  be  used  in  any  such 
way. 

What  was  meant  by  this  effort  in  the  face  of  all  law  to  get 
Mexican  depositions  which  they  must  have  known  could  not  be 
read, — for  the  Court  had  previously  so  decided, — remains  a 
inystery  yet.  We  know  the  case  was  not  made  out  by  the 
evidence  which  was  afterwards  legally  taken;  but  we  do  not 
know  what  they  might  have  got  Mexican  witnesses  to  testify  in 
ex  parte  affidavits.  We  know  from  the  record  that  a  title 
dated  previous  to  the  war  was  asserted  and  sworn  to  by  them, 
or  some  of  their  agents,— and  that  title  is  now  wholly  aban- 
doned as  a  thing  which  never  existed. — but  it  is  not  certain 
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'that  somebody  else  might  not  have  sworn  to  it  also,  if  the 
testimony  had  been  taken  where  no  punishment  could  be 
inflicted  upon  perjury,  and  no  cross-examination  could  expose 
its  character.  They  may  have  the  admission  as  frankly  as  they 
wish  it,  that  we  never  trusted  them ;  and  this  want  of  confidence 
is  abundantly  justified  by  the  evidence  on  record.  The  men 
who  had  avowed  in  their  own  letters  to  one  another,  their  inten- 
tion to  forge  a  title  for  the  property  in  contest,  and  to  retain 
possession  of  it  "  at  all  costs,  and  at  every  hazard/9  are  not  the 
persons  who  can  excite  sympathy,  or  place  themselves  in  the 
interesting  predicament  of  injured  and  ill-used  gentlemen,  by 
showing  that  the  government  doubted  their  integrity,  and 
refused  them  unlawful  opportunities  to  consummate  the  fraud 
they  were  known  to  be  contemplating. 

The  claimants  assert  two  titles : — 1.  The  first  is  called  their 
mining  title,  which  on  its  face  is  a  grant  to  Don  Andres  Cas- 
tillero,  by.  Antonio  Maria  Pico,  Alcalde  of  San  Jose,  dated 
December  80, 1845,  for  three  thousand  varas  in  every  direction 
from  the  mouth  of  the  mine.  This  would  make  a  square  mea- 
suring six  thousand  varas  on  each  of  its  sides — about  a  league 
and  a  quarter  of  land,  with  the  mine  in  the  centre.  2.  The 
other  title  paper  is  a  dispatch  dated  at  the  City  of  Mexico, 
20th  May,  1846,  signed  by  Castillo  y  Llanzas,  Minister  of  Rela- 
tions, addressed  to  the  Governor  of  California,  and  requesting 
him  to  put  Don  Andres  Castillero  in  possession  of  two  leagues 
on  his  mining  possession,  in  conformity  with  the  colonization 
laws.  The  claimants  insist  that  this  is  a  grant  for  two  leagues 
with  the  mouth  of  the  mine  in  the  centre  of  it  also ;  that  is  to 
say,  a  grant  of  the  same  league  and  a  quarter  given  by  the 
Alcalde  in  December,  and  three-quarters  of  a  league  more. 

This  enormous  claim  is  founded  upon  these  two  papers  alone. 
The  bloated  body  of  the  claimants'  case  is  made  up  of  evidence, 
oral  and  written,  which  is  meant  to  show  that  these  papers  are 
genuine^  and  that  a  right  to  the  land  in  question  passed  into 
Castillero  when  they  were  made,  and  by  virtue  of  their  legal 
operation. 

The  United  States  object  to  the  Llanzas  dispatch  that  it  is 
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without  show  or  semblance  of  legal  validity,  as  a  grant  of  land, 
because — 

1.  The  Political  Chief  of  the  Territory  alone  is  authorised 
by  the  Mexican  law  to  divide  the  public  domain  among  colonists. 
The  decree  of  1824  and  the  regulations  of  1828,  limit  the  power 
and  control  its  exercise. 

2.  If  the  Supreme  Government  has  the  power  it  must  be  exer- 
cised by  its  responsible  head.  The  Minister  of  Relations  cannot 
do  it  of  his  own  will ;  and  there  is  no  evidence  here  that  the 
President  of  the  Republic  authorized  his  act. 

8.  This  dispatch  of  the  minister  does  not  purport  to  be  a 
grant.  It  is  a  simple  request  that  the  political  chief  will  exe- 
cute the  colonization  laws  in  such  manner  that  Castillero  may 
acquire  a  title  in  accordance  with  those  laws  to  two  leagues  of 
land  not  designated  or  described.  The  dispatch  itself  by  every 
rational  construction  of  it,  required  the  Governor  to  receive  a 
petition  and  a  map  designating  the  land ;  to  inquire  what  public 
interests  and  what  private  rights  would  be  affected  by  the  grant: 
and  to  decide,  after  a  full  hearing  of  all  concerned,  Whether  a 
title  to  Castillero  could  be  properly  made  or  not,  Castillero  took 
the  paper  and  the  Governor  never  saw  it.  If  it  had  been  pre- 
sented to  the  Governor  he  could  not,  and  the  presumption  must 
be,  that  he  would  not,  have  made  a  title  to  this  land,  because  the 
first  step  of  the  investigation  which  the  law  bound  him  to  make 
would  have  shown  that  it  had  been  granted  long  before  to  other 
parties. 

4.  If  the  Governor  bad  actually  made  a  grant  for  the  land 
now  claimed  under  the  dispatch,  it  would  still  be  a  conclusive 
and  unanswerable  objection  to  it,  that  it  was  at  that  time  private 
property.  The  fact  is  proved  by  the  record  and  not  denied  by 
any  body,  that  Larios  and  Berreyesa  had  titles,  under  which  they 
were  in  possession  for  many  years.  Could  the  Government  oi 
any  officer  of  the  Government  take  away  their  rights  and  Vest 
them  in  Castillero  ?  No ;  even  a  despot  cannot  do  that  without 
breaking  up  the  foundations  of  society.  It  is  the  crime  for 
which  Ahab's  family  was  doomed  to  be  extinguished  and  his 
wife  eaten  by  the  dogs.    It  is  not  less  an  offence  against  Mexican 
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than  it  is  against  American  law.  The  proof  is  conclusive,  that 
Castillero  knew  this  to  be  private  property.  If  he  concealed  the 
fact  from  the  officer,  then  he  was  trying  to  cheat  the  Govern- 
ment  and  his  neighbor  both.  If  he  communicated  it,  and  the 
officer  attempted  to  make  a  title  notwithstanding,  then  the  two 
were  engaged  in  a  base  conspiracy  to  cheat.  Either  way  it  is 
as  corrupt  in  morals  and  as  void  in  law  as  the  nakg^est  forgery 
which  he  could  have  made  with  his  own  hand. 

6.  But  if  we  concede  that  the  Minister  of  Relations  had  power 
to  make  a  grant  of  these  two  leagues,  and  that  he  did  exercise 
the  power  by  issuing  this  dispatch ;  admitting,  in  short,  that  the 
paper  is  a  valid  and  good  title  on  its  face,  still  the  fraud  com- 
mitted by  Castillero,  in  his  written  representations  to  the  Govern: 
ment,  would  render  it  utterly  null  and  void.  In  his  memorial 
to  the  Junta  de  Mxneria  he  describes  the  mine  as  being  in  the 
Mission  of  Santa  Clara,  which  is  public  land.  In  truth,  it  was 
on  private  property,  near  the  line  between  Berreyesa's  ranch 
and  that  of  Larios,  fifteen  miles  away  from  the  Mission  lands. 
And  he  cannot  deny  that  he  knew  this  very  well,  for  his  other 
title,  dated  four  months  earlier,  describes  the  mine  as  being  on 
the  ranch  of  Berreyesa. 

6.  There  is  another  fatal  objection  to  this  title  paper.  It  is 
dated  20th  of  May,  1846,  after  the  declaration  of  war  by  the 
United  States  against  Mexico,  which  event  took  place  on  the 
18th  of  May.  When  the  treaty  of  peace  was  under  negotiation, 
Mi.  Trist,  the  American  Commissioner,  proposed  to  insert  a  pro 
vision  that  all  titles  made  subsequent  to  18th  of  May,  1846. 
should  be  void.  The  Mexican  Commissioners  declared  it  to  b* 
unnecessary,  and  assured  him  in  the  most  solemn  manner,  and 
after  more  than  one  examination  of  the  record,  that  no  titles  for 
land  in  California  had  been  made  after  that  date.  On  this  basis 
the  treaty  was  agreed  to,  with  that  declaration  repeated  in  the 
tenth  article;  and  when  the  ratifications  were  exchanged,  Messrs. 
Clifford  and  Sevier -assured  the  Mexican  Secretary  for  Foreign 
Affairs,  that  all  titles  dated  before  the  13th  of  May  would  be 
protected.  On  these  facts  we  maintain  that  the  validity  of  the 
claimant's  title  was  tried  and  determined  and  pronounced  by 
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the  Mexican  Government  itself  to  be  no  title  at  all  From  the  • 
treaty,  the  dispatches  of  Mr.  Trist,  the  protocol  appended,  and 
the  correspondence  of  Mr.  Clifford,  while  Minister,  no  other 
inference  can  possibly  be  made  than  one  of  these  two :  either 
this  dispatch  of  Lanzas  was  not  then  on  record,  and  is  there- 
fore a  subsequent  fabrication ;  or  else  it  was  adjudged  by  all 
the  chief  officers  of  the  Supreme  Government  to  be  totally  des- 
titute of  that  legal  validity  which  would  bind  either  Mexico  or 
the  United  States  to  regard  it  as  a  title  to  land. 

7.  This  title  is  not  only  repudiated  by  Mexico,  but  the  par- 
ties who  claim  under  it  have  themselves  denied  its  value  as  a 
legal  title  under  circumstances  which  give  that  denial  tb%. 
greatest  weight  Their  correspondence  concerning  it  is  on  th;s 
record.  Their  own  letters  admit  that  they  cannot  hold  the  land 
under  it;  and  they  were  so  entirely  sure  of  this  that  they  agreed 
to  procure  another  and  a  different  title  to  be  forged,  and  use 
that  forgery  in  place  of  this.  Common  charity  will  require  us 
to  suppose  that  these  men  would  not  have  determined  to  com- 
mit a  great  offence  against  God  and  man  without  perceiving  the 
clearest  necessity  for  it.  We  cannot  suppose  that  they  were 
impelled  by  the  mere  love  of  crime  for  its  own  sake.  * 

The  other  branch  of  the  case — that  which  the  claimants  caU 
their  denouncement  or  mining  title — is  perhaps  more  impor 
tant ;  certainly  some  parts  of  it  are  less  simple  and  less  easily 
disposed  of. 

It  is  admitted  that  a  mining  right  may  be  acquired  under 
the  laws  of  Spain  and  Spanish  America  by  one  man  upon  the 
lands  of  another;  but  he  acquires  no  title  thereby  to  the  land 
itself.  The  mines  are  public  property  and  the  Sovereign  can  ex- 
ercise the  right  of  eminent  domain  by  taking  so  much  private 
property  for  that  public  use  as  may  be  necessary  to  work  them, 
providing  that  just  compensation  be  made  to  the  owner.  The 
laws  of  Spain  and  Mexico  embody  on  this  subject  precisely  the 
principles  of  our  own  State  and  Federal  Constitutions.  The 
delegation  to  an  individual  of  this  right  of  eminent  domain — 
deminio  alto — so  that  he  may  work  the  public  mines,  constitutes 
the  substance  of  a  Spanish  mining  title     But  a  miner  has  no 
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more  title  to  the  land  under  which  the  mineral  lies,  nor  to  the 
mineral  itself  than  a  turnpike  company  in  this  country  has  to 
the  soil  on  which  its  road  is  laid.  (yide.  Gamboa,  chap.  2.)  We 
submit,  therefore,  that  the  Land  Commission  had  no  jurisdiction 
of  this  case,  since  its  power  is  limited  to  the  investigation  of 
titles  to  land  only. 

But  we  put  this  point  to  the  Court  merely  because  we  cannot 
be  faithful  to  our  convictions  without  doing  so.  We  shall  be 
glad  to  find  it  decided  the  other  way,  for  that  is  not  our  defence 
against  this  claim.  We  oppose  it  for  these  two  substantial  and 
powerful  reasons:  1.  That  it  is  not  on  its  face  a  mining  title; 
and,  2.  That  the  evidence  shows  it  to  be  spurious  and  fabricated. 

The  assertion  that  this  is  not  a  mining  title  according  to  the 
law  of  Mexico,  does  not  mean  merely  that  it  is  informal,  irregu- 
lar, or  defective  in  some  particulars.  It  is  unlike  the  title  re- 
quired by  the  plainly  written  statute  in  form  and  substance ;  in 
every  feature  of  its  form,  and  in  all  parts  of  its  substanoe;  all 
through,  from  beginning  to  end,  it  not  only  disobeys  but  insults 
the  law.  It  is  a  contradiction  and  a  violation  of  the  ordinance 
in  the  aggregate  and  in  the  detail ;  in  its  general  aspect  and  in 
all  its  lineaments ;  in  the  sum  total  and  in  every  item  by  which 
the  sum  total  is  made  up  Let  us  see  what  the  law  is,  and  then 
compare  this  pretended  title  with  its  provisions. 

Three  distinguished  counsellors  engaged  in  this  cause  for  the 
claimants  have  written  books  on  Spanish  and  Mexican  Mining 
law — Messrs.  Roo&well,  Halleck  and  Benjamin.  We  make  no 
accusation  against  them  of  wilful  bad  faith,  but  we  deny  theii 
authority  on  the  points  disputed  here,  and  we  do  not  happen  to 
need  their  help.  Heathfield  has  given  us  a  faithful  version  of 
Gamboa's  great  work,  and  Thompson  has  translated  the  ordi- 
nances in  a  manner  never  complained  of.  Both  those  gentlemen 
were  eminent  English  lawyers  and  accomplished  scholars  in  the 
Spanish  language.  Their  books  were  printed  for  public  infor- 
mation, and  were  not  suggested  by  the  wants  of  any  particular 
case.  He  who  studies  this  subject  impartially,  with  these  lights 
tq  guide  him,  will  hardly  go  wrong.  But  it  may  aid  the  inves- 
tigation to  look  at  the  legislation  of  other  countries.    Mines  an 
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regarded  as  public  property  and  worked  under  public  autho- 
rity in  nearly  all  the  countries  of  continental  Europe.  The 
general  principles  of  every  code  are  the  same  as  those  on  which 
the  Spanish  system  is  founded.  There  is  no  subject  on  which 
the  laws  of  so  many  governments  are  so  nearly  alike.  We  refer 
the  Court  to  PeyrreU — Lallier — Legislation  des  Mines;  •Blavier— 
Jurisprudence  des  Mines  en  Allemagne;  Delabecque — Legislation 
des  Mines,  en  France  et.Belgique.  The  last  book,  besides  full 
commentaries  on  the  mining  codes  of  France  and  Belgium  con- 
tains an  account  of  the  laws  on  the  same  subject  established  in 
Bohemia,  (38);  Saxony,  (48);  Austria,  (47);  Hungary,  (45); 
Prussia,  (62)-  Hanover,  (56);  Sweden,  (104.)  The  Repertoire 
des  Mines  furnishes  the  Ordinances  of  Sardinia  in  Italian  and 
French. 

If  there  be  any  one  proposition  more  clearly  undeniable  than 
another,  it  is  this:  That  no  man  can  or  ever  could  acquire  a 
mining  title  in  Mexico  without  a  registry  by  the  proper  pubMo 
authorities.  Such  is  the  high  aud  unquestioned  authority  of 
Gamboa,  who  devotes  Chap.  V.,  of  his  Commentaries  to  the  task 
of  proving  that  registry  is  the  very  basis  and  foundation  of  the 
miner's  right,  and  that  it  would  be  unsafe,  unwise  and  unjust  to 
dispense  with  it  in  any  case.  The  ordinances,  themselves,  com- 
mand it  in  express  and  unquivocal  words.  It  is  a  principle  of 
public  law  that  every  act  of  a  public  officer  under  which  a 
private  right  is  claimed  must  be  made  matter  of  record.  Every 
mining  code  in  the  world  so  far  as  we  know  requires  it.  All 
writers,  great  and  small,  concur  in  the  opinion  that  there  can  be 
no  pretence  of  title  without  it. 

What  is  a  registry  ?  That  is  easily  answered.  We  need  not 
resort  to  translators.  The  word  is  the  same  in  Spanish  and  in 
English.  Both  derive  it  from  the  Latin — liber  rerum  gestarum 
— which  the  Roman  lawyers  contracted  into  registrum.  To 
register  a  thing  is  to  write  it  in  a  book ;  and  this,  Gamboa  says, 
is  especially  required  in  the  case  of  a  mining  title  to  preserve 
it  from  the  danger  of  simulation,  defacement,  fraud  and  loss  to 
which  separate  papers  would  be  exposed. 

Here  no  registry  is  proved  or  even  alleged.  It  follows  uresis- 
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ftibly  that  the  claimants  have  no  color  of  title.  That  ought  to 
be  an  end  of  the  case,  and  it  would  be  the  end  of  any  case 
except  this. 

But  they  produce  three  or  four  loose  papers  which  they  call 
u  the  Espediente  of  a  Denouncement"  The  very  use  of  this  phrase 
shows  that  they  have  no  title ;  for  a  title  approximating  in  form 
or  substance  to  that  which  the  law  requires  can  have  no  de- 
nouncement nor  no  espediente  about  it. 

A  denouncement,  denuncia,  is  the  delation  or  accusation 
which  one  who  desires  to  rehabilitate  an  old  mine  makes  of  the 
default  which  the  former  owner  has  committed  and  by  which 
the  previous  title  has  been  lost.  The  ordinances  employ  it  in 
this  sense ;  the  legislators  and  authors  use  it  so ;  it  is  so  defined 
by  Esoriche,  the  standard  lexicographer  of  the  Spanish  law.  It 
has  no  proper  application  to  any  thing  connected  with  the  title 
of  a  hew  mine.  As  signifying  the  representation  of  a  discoveror, 
it  has  been  introduced  into  California  parlance  for  the  benefit 
of  this  case,  and  it  is  countenanced  by  a  note  to  Mr.  Rockwell's 
book ;  but  such  use  of  it  is  against  all  authority. 

The  word  espediente  has  long  been  familiar  here.  It  is  the 
junction  of  all  the  separate  papers  made  in  the  course  of  any 
one  proceeding,  and  which  remains  in  the  office  at  the  close  of 
it.  (See  Escriche  in  voc)  But  in  a  mining  title  there  are  no 
separate  papers.  The  first  representation  with  which  the  miner 
presents  himself  before  the  Deputation  is  returned  to  him  after 
its  substance  is  transferred  to  the  registry.  The  registry,  pure 
and  simple,  constitutes  not  only  a  necessary  part  but  the  whole 
of  the  title,  the  beginning,  middle  and  end  of  it.  No  one  Can 
read  the  ordinance  and  fail  to  see  that  the  assertion  of  an  espe- 
diente contradicts  the  assertion  of  a  legal  title. 

But  let  that  pass.  What  did  Castillero  do  to  give  him  or  his 
grantees  a  decent  pretext  for  claiming  the  mine  ?  He  came  to 
California  in  the  autumn  of  1845,  and  went  to  New  Helvetia. 
He  left  Sutler's  fort  on  the  12th  of  November  for  Santa  Clara. 
From  the  latter  place  on  the  22d  of  November,  he  addressed  a 
letter  to  the  Alcalde  of  San  Jos£,  declaring  that  he  had  dis- 
covered a  vein  of  silver  and  gold  (which  was  false)  on  the 
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Ranoho  of  Berreyesa,  (but  he  does  not  say  where,)  and  request* 
ing  tb*;  xjiices  be  put  up  which  never  were  put  up.  On  th+ 
1st  of.  December,  at  Santa  Clara,  he  detected  the  presence  of 
quicksilver  in  the  ore  as  testified  by  Lease,  and  on  the  next  day 
wrote  again  to  the  Alcalde  that  on  opening  the  mine  he  had 
taken  out  besides  silver,  with  a  ley  of  gold,  liquid  quicksilver  in  the 
presence  of  several  bystanders.  All  this  was  false,  he  had  not 
opened  the  mine  and  there  was  neither  gold,  silver  nor  liquid 
quicksilver  there.  Soon  afterwards  he  got  one  Chard  to  reduce 
some  very  small  quantities  of  the  ore  by  heating  it  in  gun  barrels. 
While  this  was  going  on  the  Alcalde  and  some  other  persons 
came  to  the  mine,  and  they  swear  that  possession  was  given  of 
it  that  day.  But  Chard,  the  only  witness  free  from  the  sus- 
picion of  being  professional,  swears  that  Castillero  was  not  there 
to  receive  the  possession.  Castillero  left  for  Mexico  in  March, 
and  never  returned.  Chard  worked  on  a  while  with  gun  barrels 
and  afterwards  with  trypots,  but  in  August  he  suddenly  dropped 
the  business  and  went  away  salivated.  It  is  not  pretended  that 
any  more  work  was  done  until,  the  spring  afterwards,  when  WaL 
kinshaw  and  Alden  came  up,  and  it  is  not  proved  that  they  did 
any.  But  Alexander  Forbes  came  up  from  Tepic  in  November, 
1847,  discovered  the  mine,  which,  until  then  had  been  undisco- 
vered, ascertained  the  extent  and  direction  of  the  vein  and  the 
richness  of  the  ore,  and  in  January,  1848,  he  began  to  work  it, 
and  simultaneously  to  fabricate  titles  for  it  with  false  certificates. 

These  are  the  res  gestss  as  proved,  not  by  the  liber  rerum 
geetarvm,  but  by  loose  papers  and  oral  testimony.  Taken  col- 
lectively or  separately,  is  there  any  thing  in  them  (the  docu- 
ments or  the  facts)  which  looks  like  a  mining  title  ?  Analyse 
the  Ordinance  of  1788  from  which  this  title  derives  its  life,  if  it 
has  life,  and  compare  its  provisions  with  the  acts  of  Castillero 
and  Pico.    The  requirements  of  that  law  are  plainly  these : 

"  1.  The  grantee  of  the  right  must  have  discovered  the  mine. 

"2.  He  must  present  himself  before  the  mining  deputation  of  the 
territory  or  district,  or  if  there  be  none  there,  before  the  nearest 
one. 

•  8.  lie  must  preset »  to  the  deputation  a  written  statement 
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exhibiting  his  own  name  and  the  names  of  his  pa -biers,  their 
residence,  profession,  Ac. 

"4.  The  statement  must  also  contain  a  description  of  the  place 
where  the  mine  is,  embracing  the  most  particular  and  distinguishing 
features  of  the  sitio,  (spot,)  sierra,  (mountain,)  or  aria,  (vein.) 

"5.  All  these  things  shall  be  entered  on  a  book  of  registry,  to  be 
kept  by  the  deputation,,  and  the  written  statement  shall  be  handed 
bach  with  an  attestation  upon  it  for  the  due  security  of  the  dis- 
coverer. 

"6.  Ninety  days'  notice  shall  then  be  given  to  the  public  of  the 
application  which  the  discoverer  has  made. 

"7.  Within  the  ninety  days  he  must  dig  a  pit  in  the  vein,  one 
yard  and  a  half  in  width  and  ten  yards  deep. 

"8.  A  member  of  the  mining  deputation  must  then  go  personally 
accompanied  by  the  secretary,  if  there  be  one — if  not,  by  two  assist- 
ing witnesses,  and  by  the  mining  professor  of  the  district,  to  inspect 
the  mine. 

"  9.  He  must  ascertain  the  course  and  direction  of  the  vein,  its 
width,  its  inclination  to  the  horizon,  its  hardness,  or  softness,  the 
solidity  of  its  sides,  and  the  kind  of  mineral  it  contains,  and  ul! 
these  things  must  be  carefully  noted  and  added  to  the  registry. 

"10.  The  evidence  that  possession  was  given  must  also  be 
inserted  in  the  registry. 

"  11.  Possession  must  be  accompanied  by  a  measurement  of  his 
pertenencia,  and  by  fixing  stakes  to  show  the  boundaries." 

Every  one  of  these  provisions  was  based  upon  principles  of 
public  policy,  which  experience  had  proved  to  be  not  only  sound 
but  necessary .  and  every  one  of  them  was  disregarded  in  the 
present  case.  Castillero  was  not  the  discoverer  of  the  mine ;  he 
knew  no  more  about  it  than  what  was  known  to  the  Indians  for 
a  hundred  years  before  he  came  there.  He  did  not  present  him 
self  before  the  mining  deputation  of  the  territory,  or  take  the 
legal  alternative  of  going  to  the  nearest,  but  wrote  to  an  officer 
who  had  no  authority.  "He  furnished  no  designation  or  descrip- 
tion of  the  mine,  by  which  it  could  afterwards  be  known,  nor 
did  he  disclose  the  names  of  his  partners:  There  was  no  regis- 
try made,  nor  no  notice  given  to  the  public ;  no  inspection,  nor 
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no  opening  to  be  inspected ;  no  assignment  of  pertinenoias ;  no 
measurement  or  marking  of  the  ground. 

Here  then,  is  a  title — if  it  be  a  title — made  in  1845,  to  a  mine 
that  was  not  discovered  until  1848 ;  made  by  an  officer,  who  had 
no  jurisdiction,  to  a  company  that  is  not  named ;  without  desig- 
nating the  subject-matter  of  the  grant  by  even  the  vaguest 
description ;  without  a  registry,  without  notice,  without  inspec- 
tion, without  survey  or  stakes.  To  call  this  a  title  according  to 
the  laws,  usages,  and  customs  of  Mexico,  may  pass  in  California, 
where  so  many  curious  things  are  done ;  but  before  the  supreme 
tribunal  of  the  Union,  it  would  be  absurd  to  fear  it.  Knowing 
it  to  be  impossible  that  you  can  pronounce  this  a  title,  it  is 
allowable  to  say,  that  such  a  decision,  if  it  were  made  here,  would 
provoke  the  loud  laugh  of  the  whole  world. 

It  is  worth  a  moment's  time  to. observe  how  these  fatal  defect! 
in  the  title  were  treated  by  the  Court  below.  One  of  the  judget 
passed  them  over  in  profound  silence,  as  not  thinking  it  neces- 
sary to  determine  whether  the  claim  was  founded  on  a  legal 
title  or  not.  The  other  judge  examined  the  documents  elabo 
rately,  and  thoroughly  analyzed  the  ordinances.  Of  course,  he 
saw  that  the  objections  of  the  United  States  were  well  founded 
in  point  of  fact.  But  it  was  his  opinion,  that  Castillero  had  a 
title  tiy  discovery,  which  was  not  forfeited  by  his  acts  in  violation 
of  the  ordinance,  or  by  his  omissions  to  do  what  the  ordinance 
required.  This,  we  submit,  was  in  the  very  teeth  of  both  the  fact 
and  the  law;  of  the  plainly-proved  fact  that  Castillero  never  dis- 
covered the  mine,  and  of  the  plainly-written  law  that  the  title  of 
a  discoverer  is  absolutely  nothing  without  a  registry  and  mark 
ing  of  boundaries.  It  was  never  asserted  that  Castillero  had  for 
feited  his  right :  he  never  had  any  right  which  could  be  forfeited. 

It  is  true,  however,  that  if  a  title  had  vested  in  him  it  would 
have  been  forfeited.  Neither  he  nor  his  alienees  ever  paid  into 
the  public  treasury  a  cent  of  the  share  to  which  it  was  entitled 
from  the  proceeds  of  the  mine.  Besides,  the  mine  was  never 
really  worked  until  1848,  more  than  two  years  after  the  date  of 
the  pretended  title.  It  is  not  asserted  that  any  thing  at  all  was- 
done  at  it,  even  with  gun-barrels  or  trypots,  from  August,  1846, 

VOL.  IL  8 
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until  late  in  the  spring  of  1847.  Now,  it  is  expressly  provided 
by  the  ordinance,  that  if  the  owner  of  a  mining  title  shall  sus- 
pend the  working  of  the  mine  for  four  months  within  the  space 
of  one  year,  his  title  is  absolutely  and  completely  gone  -  any 
other  ^person  may  register  it,  and  the  original  owner  cannot  law- 
folly  work  it  again  without  getting  a  new  title,  by  means  of  a 
new  registry.  If,  therefore,  it  were  conceded  that  Castillero  got 
a  perfect  title,  by  the  act  of  Pico,  in  December,  1846,  it  is  never 
theless  clear,  that  when  Barron,  Forbes  &  Co.  took  possession  in 
1848,  they  were  mere  naked  trespassers,  without  color  or  shadow 
of  right  to  the  property  at  which  they  were  grasping. 

But  they  say  their  mining  title  was  confirmed.  That  is 
impossible;  for  a  mere  nullity  is  incapable  of  confirmation. 
Besides,  the  mining  title'  was  never  exhibited  to  the  Supreme 
Government.  Castillero  vaguely  and  falsely  referred  not  to  this 
mine,  but  to  a  mine  which  he  had  denounced  in  the  Mission*  of 
Santa  Clara.  Neither  the  President  nor  any  of  his  ministers 
knew  the  situation  of  the  mine,  or  saw  any  papers  relating  to  it 
Nor  did  either  of  them  say  a  word  about  the  title  in  any  official 
act,  order,  or  decree. 

Another  objection  to  the  mining  title,  equally  formidable  and 
equally  clear,  is  that  the  evidence  shows  it  to  be  spurious,  fabri- 
cated, and  false.  Many  grounds  of  strong  suspicion  may  be 
seen  on  the  face  of  the  papers. 

1.  The  want  of  a  registry  can  hardly  be  accounted  for  with 
out  believing  that  the  papers  were  made  after  the  conquest 
Castillero  had  the  ordinances,  and  knew  that  a  registry  was 
required,  and  would  have  had  one  if  he  had  been  getting  a  title 
in  1846.  But  in  1848  it  was  a  difficult  thing  to  make  a  book 
and  put  it  among  the  records. 

2.  This  proceeding  appears  to  have  been  closed  up  on  the 
80th  of  December,  1845,  thirty-eight  days  after  the  date  of  Cas- 
iillero's  first  representation  to  the  Alcalde.  He  could  not  but 
know  tliat  the  law  required  him  to  wait  ninety  days.  The 
Alcalde  knew  it,  and  recites  in  the  "  Act  of  Possession"  that  the 

•  time.has  expired.    There  is  no  fact  proved,  or  suggested,  which 
can  account  for  this  illegal  and  unnecessary  haste  op  the  tbeprv 


DECEMBER  TEEM,  1862.  llfi 

The  United  Stales  vs.  Andres  Castillero. 

that  the  papers  are  genuine.  But  if  they  are  false,  it  is  easily 
understood.  Antonio  Pioo  most  sign,  for  nobody  else  would  do 
it,  and  the  last  paper  must,  therefore,  be  dated  when  he  was 
still  in  office.  He  went  out  of  office  December  81, 1846.  The 
"  Act  of  Possession"  is  dated  the  day  previous.  The  other  papers 
had  to  be  dated  after  Castillero  came  into  the  country,  and  this 
is  the  reason  why  the  whole  proceeding  appears  on  its  face  to 
have  been  crowded  into  the  space  of  thirty-eight  days. 

8.  The  papers  are  all  in  the  handwriting  of  different  persons, 
Castanada,  Benito  Diaz,  and  Gutierrez.  None  of  them  was 
written  by  the  claimant,  by  the  Alcalde,  by  the  Secretary,  or  by 
either  of  the  attesting  witnesses.  None  of  the  persons  who 
wrote  them  is  called,  except  Diaz,  and  he  swears  that  his  share 
of  the  work  was  done  long  after  the  intended  date  of  the  papers. 
We  cannot  assert  that  the  character  of  this  witness  is  perfect, 
but  it  is  as  good  as  that  of  Castro  by  whom  he  is  contradicted. 

4.  But  there  is  another  circumstance  here,  which  is  more 
than  a  ground  of  mere  suspicion— it  is  perfectly  conclusive. 
The  "  writing  of  partnership,"  which  is  part  of  their  espediente, 
and  the  sole  foundation  of  title  to  twelve  out  of  the  twenty -four 
varas,  describes  the  mine  as  a  mine  of  gold,  silver,  and  quicksilver, 
%nd  is  dated  on  the  2d  of  November,  1846 ;  when  it  is  abso- 
lutely certain  that  no  human  being  had.ever  thought  of  such  a 
thing  as  quicksilver  being  there.  The  very  moment  when  the 
presence  of  quicksilver  was  first  detected  in  the  ore  is  ascer 
tained  beyond  dispute  from  the  evidence  produced  by  the  claim* 
ants  themselves;  and  they  admit  here,  that  no  idea  of  such  a 
thing  existed  earlier  than  the  last  of  November  or  first  of  De- 
cember. The  counsel  not  only  admit  that  fact,  but  they  admit 
our  inference  from  it  that  the  paper  is  ante-dated.  Though  this 
conclusion  was  successfully  resisted  in  the  Court  below,  it  would 
be  mere  vanity  to  deny  it  here.  These  chronological  blunders 
are  the  besetting  dangers  of  men  who  make  false  papers.  They 
often  occur  in  fabricated  titles,  and  when  they  do  occur,  they 
always  furnish  the  means  of  most  triumphant  exposure.  Many 
years  ago  a  Spanish  grant  of  land  in  Louisiana  was  discovered 
to  .be  a  forgery  by  an  officer  in  the  Land  Department,  whc 
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notioed  that  Bayou  Mason  was  referred  to  in  one  of  the  papers, 
which  bore  date  before  the  time  when  that  bayou  was  khown 
by  that  name.  In  the  case  of  Lady  Ives,  a  long  chain  of  title- 
papers,  ingeniously  fabricated,  was  totally  destroyed,  by  show- 
ing that  one  of  the  deeds,  dated  in  the  reign  of  William  and 
Mary,  ascribed  to  the  king  and  queen  a  style  or  title  which  was 
not  adopted  until  after  the  date  of  the  deed.  It  was  only  at  the 
last  term  that  this  Court  pronounced  the  claim  of  Josd  Castro 
to  be  fraudulent,  mainly  upon  the  ground,  that  in  the  grant  Pio 
Pico  was  made  to  call  himself  QmstitutionalGovernor,  whereas 
at  the  date  of  the  grant  he  was  First  Vocal  and  Governor  ad 
Interim,  and  did  not  become  Constitutional  Governor  for  several 
days  afterwards.  In  none  of  these  cases  was  the  proof  of  fraudu- 
lent ante-dating  one  whit  stronger  than  it  is  here;  and  the 
proofs  which  sweep  the  writing  of  partnership  away  carry  wit'i 
them  the  other  papers  also ;  for  it  is  so  important  a  part  of  tho 
title,  and  is  so  connected  with  all  the  other  papers  that  they 
must  suffer  a  common  doom. 

What  evidence  have  they  produced  to  authenticate  their  espe 
diente  ?  If  it  be  genuine  it  was  archived  at  the  time  it  was 
made;  it  was  deposited  among  the  records  of  the  Alcalde's 
Court  with  the  superscription  of  the  proper  officer  on  it;  it 
remained  there  until  the  time  of  the  conquest;  it  was  then 
delivered  to  the  authorities  of  the  United  States,  and  has  been 
an*  American  record  ever  since.  If  this  were  its  history  it  would 
prove  itself;  for  record  evidence,  if  it  be  truly  such,  is  always 
simple  and  conclusive.  It  would  have  needed  no  bolstering 
by  the  oaths  of  the  officers  who  signed  it,  nor  no  false  certificates 
from  their  successors.  The  claimants  could  and  would  have 
gone  to  the  records  at  once,  in  the  beginning  of  the  contest,  and 
by  merely  producing  it,  would  have  silenced  all  denial  of  its 
truth.  Instead  of  this  they  resorted  to  copies,  now  known  to  be 
false,  and  did  not  produce  what  they  alleged  to  be  the  original 
until  eleven  years  from  the  time  of  its  pretended  date.  Con* 
scious  that  it  was  not  a  record,  they  resorted  to  evidence  in  pais 
to  show  the  execution  of  the  several  papers,  and  to  establish  the 
facts  which  they  set  forth.    Let  us  see  how  they  have  succeeded 
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b  doing  this;  and  what  proof  they  have  given  that  the  papers 
were  either  madt>,  or  filed  and  archived,  at  the  time  of  their  date. 

Of  the  two  petitions,  which  are  part  of  the  espediente,  it  is  a 
remarkable  fact,  that  not  a  scintilla  of  evidence  is  given.  Even 
the  Alcalde,  to  whom  they  are  addressed,  does  not  say  that  he 
ever  saw  them.  Pico,  Noriega,  and  Sufiol  testify  that  they 
signed  the  Act  of  Possession,  but  not  that  it  was  filed  or  ordered 
to  be  filed.  It  was  brought  to  them  ready  written  by  Gutierrez, 
who  took  it  away  again.  None  of  these  men  swears  to  any  act 
connected  with  the  paper  which  might  not  have  been  done  by  a 
private  individual  as  easily  as  by  an  officer,  and  after  the  con- 
quest as  well  as  before.  Fernandez,  the  Secretary,  says,  Guttier- 
rez  brought  it  to  him,  but  he  did  not  file  it;  he  only  saw  it  there, 
tumbling  about  among  other  loose  papers.  Under  the  pressure 
of  a  strong  cross-examination,  the  truth  oozed  out  of  this  wit- 
ness, drop  by  drop.  He  admitted  at  last,  that  he  never  read  it, 
did  not  know  it,  and  had  only  sworn  to  its  identity  because  he 
imagined  it  to  be  the  same.  That  is  the  evidence  of  its  being 
filed  among  the  archives ;  the  imagination  of  one  false  witness, 
too  treacherous  or  too  timid  to  carry  out  the  purpose  with 
which  he  began. 

There  is  not  on  the  paper  the  slightest  mark  that  it  ever  was 
seen  by  any  Mexican  officer  before  the  conquest.  But  another 
paper  is  produced — an  inventory  signed  by  Chaboya,  second 
Alcalde  for  the  next  year,  in  which  among  other  documents  is 
mentioned  "  Acta  de  Possession  de  Mina  de  St*  Clara  a  Don  An- 
dres Castillero."  This  does  not  speak  of  the  espediente,  but  only 
of  one  paper,  and  does  not  identify  even  that. 

They  have  introduced  another  set  of  facts,  which  are  not  evi- 
dence, and  which  it  is  scarcely  possible  to  speak  of  with 
patience.  Castillero  was  one  of  the  most  mendacious  of  human 
beings.  He  wrote  and  spoke  every  variety  of  falsehood  about 
the  mine,  the  work  done  at  it,  and  his  right  to  it.  And  these 
false  statements  of  his  own  are  produced  at  second,  third,  or 
fourth  hand,  as  proof  of  his  title — witnesses  detailing  his  words 
or  the  words  of  somebody  else,  who  had  heard  him  speak— letters 
from   himself— letters  from   others   who    repeated   his   state- 
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ments — newspapers  in  the  City  of  Mexico — newspapers  in  the 
Sandwich  Islands,  detailing  a  story  whioh  the  editor  got'  from 
Judd,  and  Judd  got  from  Larkin,.  and  Larkin  got  from  Castil- 
lero ; — all  this  is  paraded  as  evidence  of  title.  We  deny  that 
the  mere  repetition  of  Castillero's  falsehoods,  by  other  persons, 
is  any  evidence  of  their  truth.  Nay,  the  production  of  them  in 
Court  is  a  plain  palpable  badge  of  fraud.  No  honest  claimant, 
with  an  honest  title,  would  think  of  going  to  the  Sandwich 
Islands  for  hearsay  evidence  to  prove  it.  The  experience  of 
this  Court  may  be  safely  appealed  to  for  that.  No  case  was 
ever  confirmed  here  that  had  any  thing  like  this  on  its  record. 
But  every  false  and  dishonest  claim  comes  loaded  down  with 
this  kind  of  trash  Miserable  must  be  the  condition  of  a  country 
where  such  testimony  is  not  only  brought  out  and  listened  to, 
and  debated  at  the  bar,  but  where  grave  judges  sit  gravely  on 
the  bench  and  discuss  it  in  their  written  opinions.  On  this  side 
of  the  Rocky  Mountains  no  justice  of  the  peace  would  give  judg- 
ment upon  it  for  the  price  of  a  sheep,  but  in  California  it  is 
allowed  to  swing  a  court  from  its  moorings  in  a  case  involving 
uncounted  millions  of  dollars.  It  is  one  of  the  saddest  tales  of 
these  sad  times,  that  men's  rights  should  be  so  trifled  with  in  a 
court  of  justice. 

The  claimants  have  produced  four  different  espedientes.  One 
of  these  they  allege  to  be  the  original  from  the  record  of  the 
Alcalde's  Court,  and  to  it  the  evidence  already  mentioned 
applies.  The  other  three  profess  to  be  copies.  But  the  three 
copies  differ  from  each  other,  and  each  copy  differs  from  the 
original  in  material  and  most  important  respects.  These  flat 
contradictions,  apparent  on  the  face  of  the  several  titles  pro- 
duced at  different  times  by  the  claimants,  are  so  numerous  that 
it  has  been  thought  best  to  exhibit  them  in  a  kind  of  tabular 
form,  and  therefore  a  chart  of  them  is  inserted  in  the  brief  of  the 
United  States.  This  enables  the  Court  to  see  at  a  glance  the 
decisive  evidence  that  alio/ them  are  false. 

No.  1,  the  "  Weekes1  espedientt"  is  certified  to  be  a  true  oopy 
from  the  original  by  James  Weekes,  Alcalde  of  San  Josfi, 20th  of 
January  1848.  It  was  written  out  by  James  Alexander  Forbes. 
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one  of  the  claimants,  at  the  instance  of  Alexander  Forbes,  another 
claimant  There  was  no  original  in  the  office.  Weekes  cer- 
tainly signed  the  certificate  without  seeing  any  original ;  and 
he  himself  afterwards  swore  to  that  fact.  James  Alexander 
Forbes,  being  British  vice-consul  for  California,  certified  under 
his  official  seal,  that  Weekes'  attestation  was  "worthy  of  all 
•credit,"  and  then  gave  back  the  document  to  his  confederate, 
Alexander  Forbes,  who  took  it  to  Tepic,  where  he  got  the  addi 
uonal  certificates  of  several  Mexican  officers  and  the  American 
consul.  This  false  paper,  thus  falsely  certified,  was  filed  in  the 
Land  Commission,  as  the  basis  of  the  claimants'  title,  and  the 
decree  of  the  Land  Commission  was  founded  upon  that  gross 
imposture.  After  the  cause  came  into  the  District  Court,  it  was 
exploded,  and  the  claimants  found  it  necessary  to  take  new 
ground. 

No.  2,  the  Halleck's  espediente,  is  the  one  which  Captain  (now 
General)  Halleck  testified  in  1857,  that  he  had  found  among  the 
records  of  the  Alcalde's  Court  at  the  Mayor's  Office,  in  January, 
1861.  This  is  the  original  if  there  be  any  original.  Mr.  Hal- 
leck does  not  speak  with  certainty  of  its  being  the  same  paper 
but  only  to  the  best  of  his  knowledge  and  belief  from  the 
contents  and  general  appearance.  But  he  regards  this  as  the 
original  denouncement  of  the  mine,  and  says  he  has  not,  and  never 
had,  any  reason  to  believe  that  it  was  in  Mexico  or  elsewhere 
out  of  its  proper  place  among  the  archives.  General  Halleck 
was  mistaken — possibly  about  the  identity  of  the  paper — cer- 
tainly in  the  judgment  he  formed  that  it  was  an  old  record — as 
the  following  facts  clearly  show: 

It  seems  there  was  an  ejectment  pending  in  1850,  between 
the  Berreyesas  and  the  New  Almaden  Company  for  the  mine 
and  adjacent  land.  The  Court  made  an  order  upon  the  de- 
fendants (the  present  claimants)  to  produce  their  title  papers,  or 
a  copy  thereof;  Mr.  Halleck,  their  attorney,  answered  it  by  an 
affidavit,  declaring  that  the  order  could  not  be  complied  with ; 
that  is  to  say,  they  could  not  produce  the  original  papers,  or 
any  copies  thereof,  though  all  due  diligence  had  been  used,  be* 
49  use  the  title  papers  were  in  Mexico,  and  among  others  partiou- 
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larly  specified  is  this  very  paper,  the  original  denouncement  of 

the  mine. 

If  this  affidavit  is  believed,  it  puts  beyond  controversy  the 
fact  that  this  espediente  was  not  among  the  archives  in  Decern* 
ber,  1850,  and  proves  conclusively  that  it  had  not  been  there  a 
month  when  General  Halleck  found  it.  And  who  shall  dare  to 
deny  the  truth  of  the  affidavit?  Will  the  claimants  attempt  to. 
sacrifice  upon  the  altar  of  the  false  god  they  worship  the  charac- 
ter of  a  man  who  has  served  them  so  faithfully,  by  asserting  the 
want  of  all  truth  in  a  statement  to  which  he  pledged  his  oath 
for  their  benefit? 

The  affidavit  is  true.  It  avers  no  falsehood  and  conceals 
no  mental  reservation.  General  Halleck  did  use  due  diligence ; 
he  looked  for  the  papers  in  their  proper  place  and  did  not  find 
them,  because  they  were  not  there.  We  deny  that  he  was  capa- 
ble of  equivocating  about  two  originals  or  paltering  with  the 
Court  in  a  double  sense.  Especially  do  we  repel  the  imputation 
which  the  unkind  construction  of  the  Court  below  would  fasten 
upon  him,  of  taking  the  oath  from  his  employers,  and  like  the 
lowest  professional  witness,  swearing  what  they  told  him  to 
swear,  without  knowing  or  caring  whether  it  was  true  or  false. 

The  supposed  contradiction  between  the  affidavit  of  1850  and 
the  deposition  of  1857,  amounts  to  very  little,  and  that  little  is 
easily  accounted  for  by  lapse  of  memory  and  error  of  judg- 
ment. But  there  is  enough  in  it  to  confirm  the  faith  of  the 
Court  in  the  wisdom  of  the  rule  which  excludes  oral  evidence 
altogether  as  a  means  of  proving,  title.  If  General  Halleck  with 
his  unblemished  character  and  high  position  is  liable  to  mis- 
takes, what  can  be  the  value  of  such  witnesses  as  Pico,  Noriega, 
and  Fernandez?  "If  the  righteous  scarcely  be  saved,  where 
shall  the' wicked  and  the  ungodly  appear?" 

But  the  affidavit  is  true,  and  the  espediente  was  therefore  a 
false  and  simulated  record,  not  merely  because  General  Halleck 
has.  so  sworn,  but  also  because  that  oath  of  his  is  corroborated 
by  other  evidence  conclusive  and  irresistible. 

Between  the  years  1846  and  1851,  the  title  to  this  mine  was 
in  constant  dispute.    Half  *  dozen  suits  were  heard  and  deter* 
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mined  by  tbe  local  courts,  in  which  Castillero's  right  was  asserted 
on  one  side  and  denied  on  the  other.  Every  body  living  near, 
whether  in  public  or  private  life,  must  have  been  excited  and 
interested  in  the  clamorous  controversy  which  was  so  long 
and  so  fiercely  carried  on.  Yet  this  espediente  on  which,  if  it 
existed,  all  these  contests  must  have  turned,  was  found  by  no 
officer,  seen  by  no  witness,  and  produced  by  no  party.  When 
this  is  considered  in  connection  with  the  fact  that  the  records  in 
the  Alcalde's  Court  were  very  meagre  and  few — a  list  of  them 
does  not  cover  half  a  sheet  of  foolscap — the  non-existence  of  the 
paper  becomes  as  clear  as  any  negative  fact  can  be  made  by 
judicial  evidence. 

But  that  is  not  all.  The  papers  of  the  Alcalde  were  on  two 
occasions  made  to  go  through  very  narrow  places,  where  only 
one  could  pass  at  a  time,  and  then  under  the  inspection  of  vigi- 
lant eyes.  When  the  last  Mexican  Alcalde  delivered  the  records 
to  the  first  American  officer,  a  list  of  them  was  made  out  and 
receipted  for.  This  espediente  was  not  an  that  list.  Again,  when 
the  State  Constitution  Was  established  the  Alcalde's  office  was 
abolished,  and  the  records  previously  kept  there  were  distributed 
among  the  new  officers;  some  going  to  the  Mayor  of  San  Jos6t 
some  to  the  Clerk  of  the  County  Court,  and  some  to  the  Recorder. 
The  officer  who  made  this  distribution  and  examined  the  papers, 
one  by  one,  for  that  purpose,  swears  that  this  espediente  was  not 
there  then.    Can  demonstration  go  further? 

It  may  be  added,  that  it  could  not  have  been  among  the 
Alcalde's  archives  when  Weekes  signed  the  certificate  for 
Forbes  in  January,  1848.  They  were  not  guilty  of  a  gratuitous 
fraud.  They  would  not  have  got  a  false  copy  falsely  certified 
if  a  true  copy  with  a  true  certificate  could  have  been  had  as 
easily,  for  they  must  have  known  that  in  such  a  case  truth 
would  serve  them,  not  only  as  well,  but  much  bette:  than  false- 
hood. 

The  paper  was  produced  in  Court  by  Mr.  Houghton  the 
Deputy  Recorder,  and  is  by  him  marked  filed  25th  February, 
1853.  which  lie  swears  he  did  at  the  request  of  James  A.  Forbes. 
Capt.  Halleok  says  that  he  and  the  Mayor,  Mr.  Belden,  took  it 
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to  the  office  of  the  Recorder,  who  was  then  a  Mr.  Richardson. 
Neither  Belden  nor  Richardson  have  been  sworn.  But  it  if 
shown  that  on  the  back  of  the  paper  there  is  a  note  in  pencil, 
that  it  was  filed  by  Richardson  21st  January,  1861.  How  oi 
when  that  note  came  upon  the  paper  does  not  appear.  It  is 
tolerably  fair  to  infer  that  it  was  not  there  on  the  26th  of  Feb- 
ruary^ 1858.  Why  would  Mr.  Houghton  have  marked  it  filed 
on  that  day,  if  there  was  already  on  it  a  file  mark  of  earlier 
date  ?  This  pencil  mark  of  Richardson  is  a  mysterions  but  not 
very  important  aflhir. 

If  the  eepeoUenie  went,  to  the  Recorder's  office  in  January,  1861, 
it  must  have  disappeared  again  soon  afterwards.  Houghton, 
who  had  charge  of  the  office  did  not  see  it  there  until  February, 
1868.  In  that  month  he  was  visited  by  James  Alexander  Forbes, 
and  requested  to  search  for  the  record  of  Castillero's  mining  title 
which  was  this  paper,  as  described  by  Forbes  with  great  exact- 
ness. They  searched  diligently  for  more  than  one  whole  day" 
without  success.  But  after  Forbes  went  away  Houghton  found 
it  when  he  was  not  looking  for  it ;  it  turned  up  just  under  his 
hand.  There  can  be  no  reasonable  doubt  that  Forbes,  while 
pretending  to  search  for  the  paper  had  slipped  it  into  a  pigeon* 
hole  clandestinely.  The  letter  of  1st  of  December,  1849,  from 
Alexander  Forbes  to  James  Alexander  Forbes,  shows  how 
highly  the  "well-known  cleverness"  of  the  latter  gentleman  at 
such  tricks  was  appreciated  by  his  confederates. 

Such  is  the  Halleck  Espediente— produced  by  the  claimants 
as  the  original  record  evidence  of  their  mining  title.  There  is 
not  a  scintilla  of  legal  evidence,  to  sustain  it.  Apart  from  the 
contradictions  and  falsehoods  of  the  witnesses  who  swear  to  the 
act  of  possession,  this  Court  has  many  times  decided  that  parol 
evidence,  for  such  a  purpose,  is  inadmissible.  The  allegation 
that  it  is  a  record,  is  not  only  unproved  but  is  met  by  over- 
whelming proof  to  the  contrary.  Its  history  cannot  be  traced 
back  with  any  certainty  further  than  February,  1868.  It  is 
plain  to  demonstration,  that  it  was  fraudulently  dropped  among 
tlie  archives  at  some  time  not  earlier  than  December,  1860. 

No  8,  the  Fernandez  espediente  is  so  called  merely  because 
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it  was  introduced  as  an  appendix  to  the  deposition  of  that 
witness,  who  swore  that  it  was  in  the  handwriting  of  Salvio 
Pacheco.  Pacheco  being  called,  testified  that  he  wrote  it,  but 
did  not  say  that  it  was  a  copy  of  any  original.  Chabolla,  by 
whom  it  purports  to  be  certified,  under  date  of  13th  of  August, 
1816,  was  asked  no  question  concerning  it.  The  introduction  of 
this  document,  as  it  was  introduced,  without  the  least  proof  to 
sustain  it,  confirms  the  falsehood  of  the  others,  not  only  because 
it  differs  from  them,  but  because  the  want  of  all  evidence  to 
show  what  it  was  copied  from  makes  the  inference  irresistible 
that  no  original  was  in  the  -office  when  it  was  made.  If  it  had 
been  truly  copied  in  1846  from  an  original  record,  which  was 
then  in  its  proper  place,  it  cannot  for  a  moment  be  supposed 
that  the  claimants  would  have  failed  to  prove  it  by  Pacheco  and 
Chabolla,  who  were  both  on  the  stand. 

No.  4.  The  Walkinshaw  espediente.  It  is  scarcely  credible,  but 
it  is  true,  that,  after  these  three  failures,  the  claimants  were  bold 
enough  to  produce  a  fourth  espediente,  differing  from  all  the 
preceding  ones.  It  came  from  their  own  custody.  They  found 
it,  as  they  allege,  among  the  papers  of  Walkinshaw,  one  of  the 
claimants,  who  had  died ;  and  it  bore  on  its  face  the  evidence 
that  it  was  mutilated.  The  testimony,  by  which  they  tried  to 
authenticate  it,  sets  the  fraudulent  character  of  the  claim  in  a 
very  strong  light.  The  two  petitions  of  Gastillero  are  certified 
by  Chabolla  as  copies  from  the  record,  with  date  of  January  18, 
1846.  To  the  act  of  possession  there  is  no  certificate  at  all ; 
probably  because  the  certificate  for  that  was  torn  off  with  the 
writing  of  partnership  which  the  heading  shows  to  have  been  a 
part  of  it,  as  originally  made  up.  The  espediente  then,  as  pro- 
duced, consisted  of  the  two  petitions,  each  certified  by  Chabolla, 
and  an  uncertified  copy  of  the  act  of  possession,  with  evident 
marks  that  one  or  more  subsequent  papers  had  been  detached 
before  it  was  brought  into  Court.  Chabolla  was  called  to  prove 
(hat  the  two  petitions  were  truly  copied  at  the  date  he  certified. 
He  swore  that  he  could  scarcely  read;  that  he  could  write 
nothing  but  his  name ;  that  the  papers  were  brought  to  him  from 
the  mine,  and  he  signed  them  without  knowing  what  was  io 
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them;  he  never  saw  any  originals;  all  he  knows  about  them 
now  is  that  they  are  papers.  This  fraudulent  imposture  upon 
the  ignorance  of  Chabolla  was  practised  by  Guttierrez.  The 
espediente  and  certificates  are  all  in  the  handwriting  of  that 
infamous  man ;  so  is  the  ante-dated  writing  of  partnership ;  and 
so  is  most  of  the  Halleck  espediente. 

But  the  "Act  of  Possession"  was  not  certified  as  a  copy,  and  sc 
the  claimants  determined  to  prove  it  as  an  original.  When  Pico 
Norriega  and  Sufiol  testified,  several  years  before,  to  the  Halleck 
document,  they  swore  to  the  making  of  only  one  act  of  posses- 
sion. But  in  1860,  they  supplemented  that  testimony  as  the 
exigency  of  the  case  required,  by  swearing  that  two  originals 
were  made,  and  that  this  Walkinshaw  document  was  one  of 
them. 

The  Court  below  received  this  paper  and  treated  it  as  genuine  I 
The  contradiction  of  the  witnesses  by  their  own  previous  depo- 
sitions; the  admitted  falsehood  of  Chabolla's  certificates;  the 
mutilated  condition  of  the  paper  itself;  the  difference  between 
this  espediente  and  each  of  the  three  others,  which  the  claimants 
had  before  alleged  to  be  true ;  nonto  of  these  things  seem  to  have 
excited  a  suspicion  in  the  minds  of  the  judges  unfavorable  to 
the  claimants.  The  confiding  simplicity  of  their  faith  is  touch- 
ing, but  the  example  is  not  edifying. 

Such  are  the  four  espedientes — the  original  and  its  three 
copies — destroying  one  another  by  self-contradiction ;  differing 
by  the  absence  from  one  of  whole  papers  found  in  another; 
differing  in  what  purports  to  be  the  same  papers ;  differing  even 
in  matters  so  important  as  dates  of  time  and  place.  '  The  origi- 
nal (the  Halleck)  claims  to  have  been  archived  at  the  time  it  was 
made,  but  no  official  mark  on  its  face  or  on  its  back  justifies  the 
assertion,  and  it  is  proved  by  the  affidavit  of  the  claimant's  own 
counsel,  and  by  the  uncontradicted  testimony  of  other  good  wit- 
nesses, not  to  have  been  among  the  records  for  at  least  five 
years  after  its  date.  Of  the  three  pretended  copies,  one  (the 
Fernandez)  is  without  any  proof  whatever,  though  the  person 
who  wrote  it  with  his  own  hand,  was  not  only  in  full  life,  but 
actually  called  as  a  witness  by  the  claimants.    The  certificates 
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appended  to  the  other  two  (the  Weekes  and  the  Wdlkinshaw) 
are  proved  to  be  false  by  the  very  officers  who  made  them. 

All  the  known  facts  and  circumstances  connected  with  the 
case,  and  the  whole  conduct  of  the  original  claimant,  his  asso* 
elates  and  grantees,  are  inconsistent  with  the  belief  that  this 
title  or  any  part  of  it  was  made  at  the  time  it  bears  date. 

Castillero  went  to  Mexico  in  March,  1846.  He  had  no  papers 
with  him  like  those.  He  claimed  that  he  had  discovered  and 
denounced  a  mine  in  the  Mission  of  Santa  Clara,  but  he  neither 
mentioned  nor  showed  such  a  title  as  this.  When  Mr.  Negrete, 
as  agent  of  Forbes,  began  to  bargain  with  him  for  the  purchase 
of  shares,  he  was  called  on  to  show  his  title,  and  he  showed 
nothing  but  the  "writing  of  partnership ;" — the  paper  now  ad- 
mitted to  be  ante-dated — and  he  did  not  allege  that  he  had  any 
other  title. 

When  he  came  to  make  a  formal  conveyance  of  the  shares  to 
Forbes,  and  to  recite  his  title  in  the  act  of  sale,  he  recited  only 
the  writing  of  partnership.  No  other  title  is  recited  by  him,  or 
by  any  of  his  grantees,  in  any  of  their  numerous  conveyances, 
down  to  the  year  1852,  when  references  to  the  espediente  first 
begin  to  appear  in  their  deeds. 

The  petition  of  Jos6  Castro,  one  of  the  socios,  ignores  this  titk 
for  nine  hundred  pertenencias  by  asking  for  three  more  perte- 
nencias  in  continuance  of  the  first 

When  Alexander  Forbes  petitioned  the  Alcalde  for  four  con- 
secutive pertenencias,  he  certainly  could  not  have  intended  to 
claim  under  a  title  which  gave  him  nine  hundred.  • 

The  effort  of  a  party  to  get  illegal  evidence*  into  the  case  is 
always  a  fair  ground  of  something  more  than  suspicion.  These 
claimants,  besides  their  struggle  for  Mexican  depositions  and 
their  introduction  of  hearsay  from  the  Sandwich  Islands,  have 
filled  the  record  with  mktters  not  only  irrelevant,  but  unauthor- 
ized by  the  loosest  rules  practised  in  other  cases.  Ex  uno  discs 
omnes:  They  caused  the  exparte  affidavit  of  Alexander  Forbes 
to  be  taken  at  the  Mansion  House  before  the  Lord  Mayor  of 
London,  introduced  it  into  their  case,  and  it  actually  comes  here 
aa  part  of  the  record. 
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But  there  is  another  class  of  facts  in  this  cause  which  ctunot 
fail  to  make  a  profound  impression  upon  the  mind  of  the  Court. 
We  refer  to  the  various  acts  of  fraud  determined  upon,  attempted 
and  actually  perpetrated  by  these  claimants,  or  some  of  them. 

The  certificates  appended  to  both  branches  of  their  title,  as 
filed  in  the  Land  Commission,  were  false,  and  known  by  the 
claimants  to  be  false.  One  was  the  Weekes'  certificate,  already 
adverted  to.  The  Lanzos  dispatch  was  certified  by  Jesus  Vejar, 
a  notary  public  at  Tepic,  in  Mexico,  who  declared  under  his 
official  seal  that  the  dispatch  had  been  respected  and  obeyed  by 
the  Mexican  authorities  that  governed  in  Upper  California  in 
1846,  according  to  insertions  which  those  authorities  had  made 
in  acts  passed  on  the  subjects  of  which  they  treat,  which  inser- 
tions, he,  the  notary,  had  seen.  All  this  was  false,  The  dispatch 
never  was  in  California  until  long  after  the  Mexican  authori-. 
ties  had  been  expelled,  and,  of  course,  the  notary  had  seen  no 
acts  of  theirs  on  the  subject.  He  says,  in  the  certificate  itself, 
that  he  made  it  at  the  request  of  Barron,  Forbes  &  Co. 

That  the  "writing  of  partnership"  is  ante-dated  has  already 
been  mentioned  as  a  material  fact.  View  it  now  as  a  moral  cir- 
cumstance, affecting  the  status  of  the  parties  in  Court.  It  is 
their  most  important  paper,  if  any  one  be  more  important  than 
another;  and  they  themselves  have  always  treated  it  so.  The 
first  representation  of  Castillero  to  the  Alcalde  asserted  the  pre- 
vious formation  of  the  partnership.  Possession  was  delivered 
to  the  Company  not  to  Castillero.  The  title  to  one-half  the 
barras  at  this  moment  depends  upon  the  fact  that  the  Socios  had 
an  interest  to  th&t  extent  in  the  mine  by  virtue  of  the  previously 
existing  partnership ;  for  they  claim  it  on  that  ground  alone.  It 
was,  therefore,  manifestly  necessary  for  them  to  show  that  a 
partnership  had  been  formed  before  the  other  proceedings  com- 
menced. They  could  not  prove  this  by  parol,  and  did  not 
attempt  it.  They  produced  a  written  agreement  of  partnership, 
dated  to  suit  the  purpose,  and  that  agreement  is  now  admitted  to 
be  ante-datecL  This  paper  they  put  into  the  first  espediente  they 
produced,  got  it  certified  by  an  Alcalde  to  be  "  a  true  copy  to 
(he  letter"  of  an  original  in  his  office ;  filed  it  with  the  petition 
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as  one  of  their  muniments  of  title,  and  passed  it  on  the  Land 
Commission  as  a  genuine  paper  with  a  true  date.  In  the  Dis- 
trict Court  they  adhered  to  it  with  the  same  inflexible  pertina- 
city, stood  over  it  steadily,  resisted  'fiercely  every  attack  which 
went  to  impugn  its  absolute  verity.  The  Judges  were  imposed 
upon ;  they  believed  the  paper  to  be  truly  dated,  and  found  that 
as  one  of  the  facts  upon  which  they  based  their  decree.  The 
guilt  of  all  this  seems  to  us  horridly  aggravated  by  the  con- 
sideration, that  the  evidence  was,  all  the  while,  within  their 
immediate  reach,  by  vhich  they  could  have  shown  how,  when, 
and  why  the  paper  was  made,  and  fully  explained  the  false 
date,  if  it  was  capable  of  explanation.  Gutierrez,  who  wrote 
it;  Arce,  who  signed  it  as  attorney  for  one  of  the  parties,  and 
Manuel  Castro,  the  Prefect  before  whom  it  was  celebrated,  were 
all  competent  to  testify,  were  all  in  full  life,  and  none  of  them 
was  called ;  but  Antonio  Pico,  the  ever-ready  and  willing  wit- 
ness, was  relied  on  to  make  the  false  date  appear  like  a  true 
one.  But  now,  the  case  being  here  on  appeal,  the  counsel  for 
the  claimants  look  carefully  over  the  record,  and  with  the  frank- 
ness which  might  be  expected  from  their  high  character,  admit 
in  their  briefs  and  in  their  arguments,  that  the  evidence  which 
shows  the  paper  to  be  ante-dated  is  too  clear  for  contradiction. 
Their  candor  explodes  in  a  moment  the  imposture  which  the 
claimants  persisted  in  for  ten  long  ye&rs. 

Look  at  the  letter  from  Alexander  to  James  Alexander 
Forbes,  dated  1st  of  December,  1849.  Nobody  pretends  that 
more  than  one  dispatch  was  ever  issued  by  Lanzos,  and  that 
was  addressed  to  the  Governor.  But  here  another  one,  totally 
different,  and  addressed  to  Castillero  himself,  is  spoken  of  as 
being  in  possession  of  the  claimants.  It  must  have  been  a 
forgery.  What  is  worse,  the  writer  of  the  letter,  after  stating 
the  superior  value  of  the  forgery  over  the  genuine  document, 
coolly  suggests  to  his  correspondent,  that  he  withdraw  the  one 
from  the  record  and  substitute  the  other  in  its  place. 

Upon  these  facts  we  put  no  harsher  construction  than  the 
Judges  of  the  District  Court  did  when  they  granted  the  injunc- 
tion, as  mqy  be  seen  by  their  opinions,  printed  in  McAllister'* 
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Reports.  But  the  view  then  taken  was  somehow  overlooked 
when  they  came  to  make  the  decision  now  under  review. 

The  legal  and  just  weight  to  which  these  fraudulent  acts  of 
the  claimants  are  entitled,  would  make  them  decisive  against  a 
far  better  case  than  they  have  made  out.  The  odium  spoliatoru 
is  always  a  perfectly  fair  element  in  the  judgment  of  a  Court 
He  who  spoils  the  evidence  or  perverts  the  means  of  ascertain- 
ing the  truth,  or  otherwise  poisons  the  stream  of  justice,  espe- 
cially if  he  does  so  by  putting  fidse  papers  into  the  case  ceases 
to  stand  on  the  same  level  with  honest  suitors.  Common  sense 
applied  to  common  affairs  follows  the  same  rule ;  a  knave  once 
detected  in  trying  to.  cheat  you  is  never  trusted  again.  It  is  a 
maxim  of  the  common  law,  as  it  was  of  the  Roman  law,  and  a 
rule  of  logic  which  all  experience  proves  to  be  sound,  that  qui 
semel  est  malus,  semper  presumitur  esse  malus  in  eodem  genere. 
When,  therefore,  a  fraud  is  discovered  in  one  paper,  all  other 
papers  produced  by  the  same  party  are  presumed  to  be  fraudu- 
lent. This  presumption  is  not  slight  or  easily  repelled.  Omnia 
presmuntur  contra  spoliatorem — all  things  are  to  be  presumed 
against  the  spoiler — and  we  have  a  right  to  invoke  the  natural 
indignation  and  anger  which  an  honest  man  feels  against  those 
who  commit  these  base  and  mischievous  crimes;  for  this  pre- 
sumption is  made  "in  odium  spoliatoris" — in  hatred  of  the 
spoiler.  We  have  not  overstated  the  rule.  Every  text  book 
on  the  law  of  evidence  will  bear  us  out.  We  may  refer  especi- 
ally to  Best  on  Presumptions,  and  the  cases  there  cited. 

But  the  portraits  of  these  parties  are  painted  by  themselves, 
and  the  picture  they  have  drawn  is  a  part  of  the  record.  The 
letters  they  have  written  to  one  another  describe  their  moral 
character,  and  show  that  they  were  actually  engaged  for  a  long 
time  in  using  their  best  efforts  to  get  false  and  fraudulent  titles 
fabricated  for  the  mine  and  lands  in  dispute.  When  it  is  once 
ascertained  that  a  witness  is  capable  of  committing  perjury,  all 
he  swears  to  is  rejected  as  false.  In  reason  and  in  law  the  rule 
is  the  same  when  a  party  is  found  to  be  capable  of  forgeTy : 
the  papers  not  known  to  be  fabricated  must  share  the  fate  of 
those  which  are  proved  to  be  spurious;  for  every  thing  is  eor- 
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rapt  that  comes  from  a  corrupted  source.    Fahus  in  una, /alius 
in  omnibus. 

The  wjty  in  which  these  letters  came  out  has  been  much  com- 
mented upon.  Their  genuineness  being  admitted,  it  makes  no 
difference  how  the  Government  got  possession  of  them.  But  it 
was  all  perfectly  natural.  James  Alexander  Forbes  was  sore, 
and  perhaps  malevolent  towards  his  former  confederates  in  crime; 
because  he  and  his  family  had  been  deprived  of  all  share  in 
that  imperial  fortune  which  was  the  fruit  of  their  joint  iniquity. 
He  had  filed  his  mind  for  Banquo's  issue.  While  he  was  con- 
triving the  fraud,  and  doing  hia  full  share  in  the  execution  of 
it,  they  praised  his  "  well  known  cleverness,"  counted  on  him 
"  as  a  friend,"  and  told  him  that  he  was  working  for  "  his  own 
interest"  as  well  as  theirs.  But  when  the  deed  was  done,  he 
was  quietly  dismissed  to  poverty  and  contempt. 

Mr.  Laurencel,  a  French  gentleman,  then  residing  in  Califor- 
nia, and  Mr.  Eldridge,  had,  or  thought  they  had,  an  interest  in 
opposing  the  claim,  and  they  devoted  several  years  with-  great 
enef  gy,  skill,  and  ability  to  the  sole  business  of  exposing  the 
fraud.  They  knew  that  James  Alexander  Forbes  had  been  in 
active  correspondence  with  the  claimants  at  a  most  interesting 
period  in  the  history  of  their  title,  and  they  rightly  conjectured 
that  the  letters  then  written  would  throw  a  flood  of  light  on  its 
character.  They  asked  him  to  produce  them,  and  when  he  was 
tempted  by  a  consideration  his  "poverty  but  not  his  will  con 
sented,"  so  far  as  to  let  them  be  used  for  the  sole  purpose  of 
compelling  a  compromise.  He  did  not  dream  that  his  former, 
friends  would  continue  to  prosecute  the  claim,  when  threatened 
with  the  infamy  which  the  publication  of  such  a  correspondence 
would  produce.  But  the  experiment  appears  not  to  have  been 
tried.  The  District  Attorney,  learning  that  these  letters  were 
deposited  with  a  banker,  subject  to  the  joint  order  of  Laurencel 
and  Forbes,  issued  a  subpoena  duces  tecum,  had  them  brought  into 
Court  by  the  Marshal,  and  there  the  whole  disgusting  con 
spiracy  was  laid  bare. 

The  genuineness  of  these  letters  has  never  been  seriously  de- 
nied; the  handwriting  of  the  parties  is  clearly  proved;  there  is 
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not  the  least  doubt  of  their  authenticity.  But  there  is  one  other 
letter,  not  worse  than  these,  which  the  claimants  allege  to  be  a 
forgery.  It  purports  to  be  a  copy  of  one  written  by  Alexander 
Forbes,  and  it  is  a  true  copy,  unless  James  Alexander  Fc  ibes 
and  another  witness  named  Birney,  are  both  guilty  of  perjury 
They  have  attacked  the  general  character  of  these  witnesses 
under  the  circumstances  that  will  not  shake  the  faith  of  the 
Court.  The  statement  that  the  original  was  stolen  out  of  a  carpet 
bag,  at  a  hotel,  without  forcing  the  lock,  either  of  the  carpet  bag 
or  the"  room  door,  does  not  seem  improbable,  when  we  consider 
the  skill  of  thieves,  and  recollect  that  none  but  a  thief  of  "well- 
known  cleverness"  would  be  employed  for  such  a  purpose.  But 
it  is  true  that  James  Alexander  Forbes  was  damaged  on  cross- 
examination,  and  it  is  much  against  him,  that  he  is  not  only  a 
Forbes,  but  admits  his  complicity  in  the  guilt  he  charges  upon 
the  others.  The  Court  will  decide  whether  these  considerations 
a*e  sufficient  to  reject  that  one  letter,  and  if  so,  attention  will  be 
confined  to  the  others. 

Those  others  are  amply  sufficient  to  show  that  the  claimants 
formed  a  conspiracy  to  commit  the  most  stupendous  fraud  that 
has  ever  been  attempted  against  the  United  States,  or  any  other 
Government;  that  they  deliberately  resolved  to  get  false  papers 
made  at  the  City  of  Mexico,  have  them  deposited  among  the 
archives,  and  afterwards  taken  out  and  certified  as  genuine ; 
that  these  papers  were  to  be  made  after  the  form  furnished  by 
one  of  the  parties,  and  approved  by  the  rest,  with  boundaries 
and  dates  agreed  on ;  that  two  of  the  conspirators  went  to  Mexico 
for  the  purpose  of  carrying  out  the  design ;  and  that  they  had 
every  prospect  of  success.  They  did  succeed,  at  least  in  a 
measure,  for  there  is  one  letter  which  shows  that  a  forged  dis- 
patch from  the  Minister  of  Belations  was  in  the  hands  of  this 
claimants,  and  sent  to  California  to  be  used  there.  Besides,  thr 
affidavit  of  their  attorney  and  agent,  made  in  1850,  proves  that 
they  then  claimed  under  a  grant  which  was  certainly  a  forgery, 
for  it  was  dated  before  the  declaration  of  war,  and  it  is  not  now  pre- 
tended that  a  genuine  grant  of  such  date  was,  or  could  have  been 
made.    When  these  facte  are  considered  in  connection  with  the 
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other  fact  that  both  their  titles,  as  actually  filed,  were  coupled 
with  certificates  from  Weekes  and  Vejar  known  to  be  atrociously 
false,  the  claim  must  be  regarded  as  utterly  corrupt.  If  suoh  a 
title  could  be  sustained  here,  the  courts  of  this  country  would 
cease  to  be  a  terror  to  evil  doers,  or  a  praise  unto  them  thai 
do  well ;  virtue  and  vice  would  stand  in  equal  favor,  and  all  dis- 
tinction between  guilt  and  innocence  would  be  wholly  oblite- 
tated. 

We  think  we  have  shown  from  the  record,  and  by  reasoning, 
which  admits  of  no  satisfactory,  or  even  plausible,  answer. 

L  That  the  Lanzas  dispatch,  besides  being  obtained  by  fraud- 
ulent misrepresentation,  is  no  title  to  the  land  in  dispute,  or  to 
any  land  whatever,  and  was  not  intended  to  be  a  title. 

II.  That  the  papers  produced,  as  a  mining  title,  supposing 
them  to  be  genuine,  and  the  acts  of  the  Alcalde,  supposing  them 
to  be  as  asserted,  are  all  of  them  palpable  violations  of  the  law, 
in  letter  and  spirit,  confer  no  right,  and  are  totally  void. 

III.  That  this  mining  title,  so  far  from  being  confirmed  by  the 
Supreme  Government  of  Mexico,  was  never  seen,  or  even  heard 
of,  by  the  officers  of  that  Government,  and  consequently  was  not, 
and.  could  not  have  been,  pronounced  upon  by  them. 

IV.  That  those  papers  are  not  genuine,  or  made  at  the  tijne  of 
their  date,  but  are  ante-dated  and  spurious :  because, 

1.  The  alleged  originals  are  not  proved  to  have  been  archived, 
but  on  the  other  hand  are  shown,  by  plain  and  powerful  evidence, 
to  have  been  absent  from  the  archives  for  at  least  five  years  after 
their  date. 

2.  Nor  is  there  any  evidence  by  parol,  that  they  were  auide 
at  the  time  of  their  date.  The  two  "  Petitions"  are  without  a 
witness  to  speak  for  them ;  the  "  Writing  of  Partnership"  is  ad* 
mitted  to  be  dated  before  it  was  made ;  and  the  "Act  of  Posses- 
sion has  nothing  to  sustain  it,  except  testimony  which  is  not 
only  incompetent,  but  manifestly  untrue. 

8.  Of  the  three  copies,  one  is  wholly  unproved,  and  the  certifi- 
cates to  the  other  two  are  proved  to  have  been  falsely  made,  at 
the  instigation  of  the  claimants. 

4.  The  copies  and  the  original  differ,  and  by  their  mutual  oon< 
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tradictions,  each  one  accumulates  the  proof  that  itself  and  all  the 
others  are  false. 

6.  The  non  production  of  this  title,  for  several  years,  and  the 
attempt  to  claim  under  a  different  title,  are  convincing  proofs  of 
its  non-existence  then. 

6.  The  silence  of  CastiUero,  and  his  grantees,  .concerning  it> 
and  the  absence  of  all  reference  to  it  in  their  deeds  and  other 
transactions  show  that  it  was  neither  made  at  the  time  of  its 
date,  nor  afterwards  used  in  good  faith. 

7.  The  numerous  frauds  of  the  claimants ;  their  use  for  many 
years  of  a  paper  now  admitted  to  be  ante-dated ;  the  false  certifl 
cates  of  Weekes,  Chabolla,  and  Vejar,  made  at  their  instance, 
and  uttered  by  them  as  true;  the  counterfeit  dispatch  from 
Lanzas ;  the  grant  they  asserted  to  be  made  before  the  declara- 
tion of  war;  the  deliberate  determination  disclosed  in  their  letters 
to  get  other  title  papers  fabricated ;  all  this  raises  a  powerful 
presumption  against  the  honesty  of  the  claim,  covers  it  with 
odium,  and  makes  its  rejection  the  unavoidable  duty  of  the 
Court. 

Claimants  counsel,  in  reply. 

The  Court  has  heard  a  speech,  teeming  with  imputations  on 
the  claimant's  good  faith.  Every  fact  asserted  in  his  behalf  has 
been  flatly  denied.  One  of  the  counsel  imputed  fraud,  forgery 
subornation  of  witnesses,  and  consequent  perjury.  He  has 
unqualifiedly  charged  falsification  of  the  public  archives  and 
corruption  of  public  officers  of  eveiy  grade,  from  the  grave 
ecclesiastic,  who  was  Bishop  of  Puebla  and  a  Minister  of  State, 
down  to  the  humble  rustic  who  administered  legal  remedies  as  a 
Justice  of  the  Peace.  It  is  difficult  to  meet  these  charges, 
except  by  a  rebuke  uttered  in  such  mild  and  decorous  form  as 
may  become  the  dignity  of  this  place  and  presence  ;  for  there  is 
no  proof  in  the  record  affording  the  slighest  support  to  any  of 
them.  Nor  has  either  of  the  counsel  distinctly  presented  even 
an  imaginary  proof  tending  to  any  such  inculpation.  The 
printed  brief  furnished  us  by  the  counsel  for  the  Government 
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as  the  basis  of  their  argument  here  and:  as  the  evidence  of  their 
preparatory  research,  does,  indeed,  Atidrt]&  to  designate  soma 
impeaching  evidence.  To  oj  perceptions  it  contains  only 
eight  criticisms.  We  delivered  to  the  counsel  for  the  Govern- 
ment, before  this  arguYnent  commenced,  a  short  printed  note  on 
each  of  them.  By  that  note  it  was  plainly  shown  that  each  of 
these  criticisms  was  founded  on  a  total  and  perfectly  palpable 
mistake  as  to  the  Actual  contents  of  the  record.  That  short 
commentary  on  the  Government's  brief  is  before  the  Court.  Its 
effect  was  to  prevent  the  only  counsel  who  spoke  to  the  facts, 
from  using  his  brief  at  all,  or  laying  his  finger  upon  any  one 
definite  charge  indicating  any  one  piece  of  inculpatory  evidence 
or,  in  fact,  giving  us  anything  definite  to  answer. 

Perhaps  this  will  not  be  considered  a  fair  statement  of  our 
adversaries'  course.  It  is  true  that,  in  a  loose  and  general  way, 
allusions  have  been  made  to  some  topics  of  impeachment  To 
each  of  these  we  will  give  a  distinct  answer. 

1.  Oastillero  is  charged  with  misrepresentation  in  his  petition 
to  the  Junta.  His  title  to  the  two  leagues  of  land  and  the  rati- 
fication of  his  mining  title  are  attempted  to  be  impeached  on 
this  ground.    Let  us  see  with  how  much  justice. 

In  a  letter  sent  from  Santa  Clara  to  his  friend,  Ex-President 
Herrera,  he  says  "  at  a  distance  of  five  leagues  from  this  Mission 
to  the  west,  ,[*.  *.,  the  Mission  of  Santa  Clara,]  I  have  dis- 
covered," &c.,  Transc.  p.  1784.  In  his  more  formaj  petition  to 
the  Junta,  he  says,  "  having  discovered  in  the  Mission  of  Santa 
Clara,"  &c.,  Transc.  p.  1800.  Both  of  these  statements  were 
true ;  for  the  mine  was  five  leagues  from  the  Mission  village 
called  Santa  Clara.  And  in  common  speech  "the  Mission"  em- 
braced a  considerable  extent  of  territory.  He  did  not  mean  that 
his  mine  was  within  the  village;  nor  could  he  have  been  so 
understood.  In  order  to  appreciate  the  folly  or  presumption  of 
this  charge,  one  must  bear  in  mind,  that  both  of  these  stater- 
ments  were  laid  before  the  Junta;  they  were  both  presented  by 
the  Junta  to  the  Government.  Surely  there  was  no  deception 
in  this  verbal  difference. 

2.  To  the  local  magistrate,  Castillero  stated  that  the  mine  wji* 
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cm  Berreyesa'a  rancho.  This  statement  is  not  repeated  in  the  ap 
plication  to  the  Junta.  The  cause  of  the  change  is  ftilly  explained 

We  have  produced  and  proven,  in  Benpyesa's  own  hand- 
writing, his  false  representation,  that  his  ranch  was  two  leagues 
in  extent  His  heirs  did  not  dare  to  produce  in  this  Court  the 
alleged  grant  for  two  leagues  of  which  he  so  furnished  a  copy 
to  Castillero.  They  only  set  up  a  grant  foj  one  league:  see  their 
case,  28  How.  600 ;  Transcript,  p.  2730,  §  4,  lb.  pp.  2728,  2741. 
2786-2740.  At  first,  Castillero  acted  on  this  misinformation ; 
but  soon  afterwards  he  discovered  the  fraud.  Transc  pp.  669 
&60>  S  4  PP-  &*3,  441,  8049.  Surely  he  was  right  in  not  repeat- 
ing his  mistake  when  addressing  the  Junta. 

8.  It  is  said  that  Castillero's  mining  title  was  not  exhibited  to 
the  Government.  There  is  not  the  slightest  proof  of  this ;  nor 
is  there  any  reason  whatever  to  presume  such  a  negative.  The 
suggestion  is  the  merest  subterfuge.  In  his  petition  he  stated — 
"I  have  denounced  and  taken  possession  not  only  of  said  mine, 
but  also  of  three  thousand  varas  in  all  directions,  and  complied 
with  all  the  conditions  of  the  ordinance."  And  in  the  7th  clause 
he  stated — "the  necessity  of  [the  Government]  approving  the 
possession,  which  has  been  given  me  of  the  mine  by  the  local 
authorities  of  California,  in  the  same  terms  as  those  in  which  I 
now  hold  it."  Transc.,  pp.  66,  67.  Surely  here  is  the  most  dis- 
tinct reference  to  the  fact  that  he  had  this  title.  After  being 
thus  notified  of  it,  if  the  Government  did  not  see  the  papers,  it 
oould  only  have  so  happened  because  they  did  not  desire  to  see 
them,  and  therefore  did  not  call  for  them.  Indeed,  no  man  can 
doubt  but  the  Government  was  bound,  in  honor,  conscience,  and 
by  its  established  policy,  to  confirm  the  mining  title,  even  had 
it  been  utterly  destitute  of  form  or  technical  regularity. 

The  Junta,  in  their  representation  to  the  Minister  of  Justice, 
dated  May  14,  1846,  minutely  discussed  the  legality  of  the  "pos- 
session given  to  said  Castillero  by  the  local  authorities  of  Cali- 
fornia." Transc,  p.  64.  Is  it  not  the  height  of  folly  to  presume 
that  they  did  this  without  having  the  papers  before  them? 
Besides,  how  stale  is  this  imputation!  Seflor  Bas80co,*a  mem- 
ber of  the  Junta,  and  a  participant  in  all  these  transactions,  was 
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produced  and  examined  in  California.  Miranda  and  Yrisani, 
then  clerks  in  the  Ministry  of  Justice,  were  also  produced.  The 
Government's  counsel  did  not  ask  any  of  these  witnesses  or  any 
one  of  the  Mexican  officials  whether  he  saw  the  mining  title  at 
the  time  in  question.  And  suppose,  through  inadvertence,  Cas- 
tillero did  not  exhibit  his  mining  title,  what  then  ?  He  talked 
to  the  Junta  of  it;  he  wrote  concerning  it ;  but,  not  being  asked 
for  it,  he  did  not  happen  to  show  it.  Where  is  the  law  or  the 
principle  of  equity  which  would  make  such  an  omission  fatal,  or 
in  any  degree  prejudicial  to  his  claim  ? 

II.  On  the  26th  of  May,  1848,  the  Commissioners  who,  on  the 
part  of  Mexico,  negotiated  the  treaty,  stated  that  "no  grant  of 
lands  "  in  California  had  "  been  made  since  May  IS,  1846."  This 
statement  is  supposed  to  have  some  influence  on  the  case.  For 
many  reasons  it  is  altogether  without  probative  force — as  mere 
evidence  of  the  fact  it  is  wholly  without  weight.  1st.  The  Com- 
missioners had  no  access  to  the  National  Archives,  as  the  capital 
and  all  the  public  documents  were  then  in  our  military  possession. 
They  could  only  speak  from  report  of  such  clerks  or  former  offi- 
cials as  happened  to  be  within  reach  at  the  moment.  2dly.  The 
period  referred  to  was  two  years  distant,  and  the  date  of  this 
grant  was  but  a  single  week  later  than  the  date  mentioned. 
Sdly.  According  to  any  view  the  Commissioners  could  have  had, 
the  grant  in  question  was  most  insignificant  in  extent  and  value, 
and  was  most  likely  not  to  be  remembered  with  precision  as  to 
its  date.  It  was  a  common  practice  to  grant  gratuitously  eleven 
leagues  of  good,  level  farming  land  to  any  one  who  would  under* 
take  to  build  a  house  and  live  upon  the  tract.  This  grant 
embraced  only  two  leagues  and  was  on  an  uninhabitable  moun- 
tain. Mines,  strictly  speaking,  were  never  granted.  The  mere 
discovery  was  a  meritorious  basis  of  right.  It  gave  an  equitable 
title,  ipso  facto.  The  forms  of  registry  or  confirmation,  were 
indeed  necessary.  But  they  could  not  be  justly  denied  to  the 
first  discoverer,  if  he  merely  asked  for  their  observance.  4thly. 
Certain  other  circumstances  taken  in  consideration,  this  state- 
ment is  quite  destitute  of  force.  Nearly  all  the  grants  of  land  in 
California  were  made  by  the  Governors  and  Departmental  Assem* 
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Mies  without  any  intervention  of  the  Supreme  Government.  It 
was  impossible  that  those  Commissioners  could  have  knows 
whether  any  such  grant  existed  or  how  many  of  them  had  been 
made  subsequently  to  May  IS,  1846.  Several  of  later  date  have 
been  confirmed  by  this  Court. 

The  instructions  from  the  Department  of  State  to  Mr.  Trist, 
our  Commissioner,  mentioned  May  18,  1846,  as  a  fit  date  to  be 
suggested  in  the  negotiations.  It  was  the  day  on  which  Con- 
gress recognized  the  existence  of  war  with  Mexico.  But  no 
importance  was  attached  to  the  precise  day.  "  If  necessary,"  say 
the  instructions,  "the  date  may  be  changed  to  the  month  of  Sep- 
tember, 1846,  when  the  American  forces  took  possession  of  Cali- 
fornia." Transc,  pp.  2958,  2959.  The  discrepancy  in  date 
oetween  this  grant  and  the  18th  of  May,  1846,  is  about  a  week. 
History,  the  Act  of  Congress,  and  the  proof  in  this  case,  all  show . 
that  the  Americans  took  possession  of  California  July  7,  1846, 
yet  here  we  find  our  Secretary  of  State,  on  the  15th  of  April, 
1847,  asserting  that  possession  was  not  taken  until  some  time  in 
September,  1846.  This  is  a  discrepancy  of  eight  weeks !  Was 
that  Department  guilty  of  fraud  and  misrepresentation  ? 

This  declaration  of  the  Mexican  Commissioners  certainly  has 
10  legal  or  technical  force.  Our  Government  has  denied  it 
recognition,  as  forming  any  part  of  the  treaty ;  and  it  has  been 
entirely  repudiated.  It  has  been  regarded,  throughout,  as  a 
thing  of  no  validity.  81st  Congress,  1st  Sess.,  Senate  Doc.  No. 
1,  p.  84.  The  Act  of  Congress,  under  which  this  claim  is  made, 
expressly  concedes  that  the  power  of  Mexico  to  grant  lands  in 
California  continued  until  July  7th,  1846.  9  Statutes,  p.  634, 
1 14.  And  this  Court  has  frequently  so  decided.  U.  S.  vs. 
Pico,  (28  How.  826.) 

IIL  Two  remote  circumstances  of  tho  most  petty  description 
are  gravely  urged  as  throwing  some  doubt  on  the  validity  of  the 
Mexican  two-league   grant. 

1.  The  dispatch  .of  Castillo  Lanzas,  as  Minister  of  Relations, 
was  proven  by  that  gentleman  himself,  and  by  Velasco,  the  clerk 
in  his  Department,  who  wrote  it.  Transc,  p.  2201.  It  was  verified 
by  inmejous  witnesses,  and  a  host  of  collateral  circumstances 
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We  cannot  suppose  that  its  genuineness  is  seriously  disputed 
yet>"  on  this  topic,  a  singular  piece  of  captiousnees  is  displayed. 
Vqor,  a  notary  at  Tepic,  in  March,  1860,  certified  this  to  be  an 
authentic  instrument ;  and,  according  to  the  custom  of  Spanish 
notaries,  he  gave  the  knowledge  on  which  his  conclusion  in  favoi 
of  its  authenticity  was  based.  It  was  that  it  "  has  been  respected 
and  obeyed  by  the  Mexican  authorities  that  governed  in  Upper 
California,  A.  D.  1846,  according  to  insertions  which  the  said 
authorities  made  of  the  said  instrument  in  acts  which  they 
passed."  He  adds,  by  way  of  emphasis,  and,  as  it  might  be 
thought,  for  a  climax,  that  "SefLor  Don  Andres  Castillero  re- 
cognised it."  Transc.,  p.  68.  This  has  been  exclaimed  against  as 
a  false  and  fraudulent  certificate.  It  is  said  this  poor  notary 
meant  to  certify  that  he  had  been  away  off  in  the  wilds  of 
California,  and  had  there  seen  the  Governor  of  California  put 
Castillero  into  possession!  Could  any  suggestion  be  morg. frivol- 
ous ?  His  meaning  is  evident.  On  December  17th,  1846,  Castil- 
lero, at  Tepic,  the  residence  of  this  Mr.  Vejar,  by  solemn  act 
before  notary  Nazario  Fuentes,  confirmed  the  contract  of  Avio 
for  working  this  mine.  On  that  occasion  this  dispatch  was  pro- 
duced, recognized  as  genuine  by  Fuentes,  and  inserted  in  his 
official  record.  Fuentes  being  dead,  Vejar,  on  the  strength  of 
that  record,  expressed  the  opinion  in  question,  Transc.,  pp.  1195 
-1203.  This  certificate  never  was  or  could  have  been  used  as 
evidence.  It  never  was  so  used;  and,  indeed,  it  is  perfectly  true. 
2.  Mr.  Alexander  Forbes,  of  Tepic,  answering  by  letter,  one 
of  the  technical  scruples  suggested  by  James  A.  Forbes,  states 
that  he  had  deposited,  or  registered  at  Monterey,  a  counterpart 
of  the  land  grant,  which  was  directed  to  Castillero  himself, 
instead  of  being  directed  to  the  Governor.  Transc.,  pp.  848, 896, 
401.  James  A.  Forbes,  who  was  intimately  conversant  with  the 
acts  of  Mr.  Alexander  Forbes  in  California,  whilst  testifying  in 
Laurencel's  pay,  and  under  the  influence  of  great  vindictiveness 
against  the  New  Almaden  Company,  admitted  that  he  never 
searched  at  Monterey  for  this  paper,  very  desirable  as  he  must 
have  deemed  it.  He  testified  that  he  forebore  to  search  from  a 
conviction  that  Mr  Forb?s  was  "mistaken."  Transc.,  p.  490 
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IV.  The  attack  upon  the  claimant's  title  papers,  connected 
with  the  proceedings  before  the  Alcalde,  belongs  to  a  school 
happily  heretofore  unknown  in  legal  practice. 

A  brief  narrative  of  the  facts  deducible  from  the  record 
affords  the  readiest  means  of  exhibiting  the  emptiness  of  this 
assault. 

Oastillero  first  supposed  he  had  discovered  a  mine  of  gold  and 
silver ;  he  so  represented  to  the  Alcalde  November  22d,  1845 
Soon  afterwards  he  ascertained  the  presence  of  quicksilver,  and 
he  made  his  second  representation  to  that  effect  on  December 
3d,  1846.  The  Alcalde  visited  the  mine  on  the  30th  of  Decern* 
ber,  1845,  gave  him  possession,  and  executed  in  duplicate  his 
act  of  possession.  One  of  these  was  deposited  in  the  jusgado 
or  Alcalde's  Court  house,  the  other  was  returned  to  Castillero ; 
and,  at  its  foot,  he  took  the  Alcalde's  receipt  for  his  fees.  By 
accident,  the  date  "  80th"  was  left  blank  in  the  duplicate  which 
remained  with  the  Alcalde. 

Sometime  between  the  discovery  of  the  quicksilver,  late  in 
November,  and  the  2d  of  December,  1845,  Castillero  formed  a 
partnership  with  Jose'  Castro,  Real  and  the  Bobles  for  working 
the  mine.  Doubtless  the  article  of  partnership  was  written  in 
November,  and  a  blank  left  for  the  day ;  but  it  was  not  signed 
until  December  2d.  They  then  filled  in  that  day,  but  neglected 
to  alter  the  month.  By  its  terms,  M.  Castro,  the  Prefect,  was  tc 
furnish  certified  copies  to  the  parties.  He  did  so.  His  certifi- 
cates of  authentication  all  bear  date  on  December  8th,  1845. 

On  18th  January,  1846,  Castillero  caused  to  be  made  a  dupli- 
cate of  each  of  his  two  petitions  to  the  Alcalde  Pico,  and  had 
them  certified  by  Pedro  Chabolla  who  had  succeeded  Pico  as 
Alcalde.  He  then  made  up,  for  himself  what,  according  to  the 
Spanish  practice  and  phrase,  might  properly  be  called  a  com- 
plete espediente  or  record  of  his  mining  title.  To  this  he  himself 
with  his  own  hand,  prefixed  a  heading  or  table  of  contents.  That 
table  truly  stated  the  contents ;  and  they  were  1st,  a  copy  of  his 
first  petitition  of  November  22d,  1845,  certified  by  Chabolla 
January  13th,  1846.  2d,  by  a  copy  of  his  second  jetition  of 
December  3d,  1845,  certified  by  the  same  person.    8dly,  hit 
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original  duplicate  act  of  possession,  dated  December  80th,  1845. 
4thly,  the  receipt  for  fees.  6thly,  his  copy  of  the  article  of 
partnership  authenticated  by  the  Prefect,  December  8th,  1846. 

When  Castillero  went  to  Mexico  in  April,  1846,  he  took  this 
apediente  with  him.  We  call  it  Castillero's  eepedimte.  Late  in 
December,  1846,  he  confirmed  the  contract  of  Avio  and  sold 
several  of  his  shares  to  Alexander  Forbes.  He  thereupon  de- 
livered this  etpedienU  to  that  gentleman. 

Mr.  Alexander  Forbes  had  it  in  his  possession  whilst  in  Cali- 
fornia in  1848.  He  returned  to  Mexico  in  March,  1848,  leaving 
this  eapediente  with  WalkLnshaw,  the  local  Director  of  the 
-  mining  operations.  Walkinshaw  was  dismissed  from  office  in 
1849,  and  thenceforth  until  his  death,  he  was  on  ill  terms  with 
the  Aviocbrea.  In  1868,  he  sued  them.  In  1864  his  suit  was 
dismissed.  He  was  a  peculiar  man  and  in  very  ill  health  for 
two  years  prior  to  May,  1868.  At  that  date,  he  went  to  Scotland 
and  soon  died.  In  July,  1860,  this  espediente  was  found  in  the 
hands  of  his  executors,  in  an  envelope  endorsed  in  WalkinshawV 
own  handwriting.  All  the  papers,  as  called  for  in  the  table  of 
contents,  were  found  with  it  exoept  the  copy  of  the  article  of 
partnership.  How  that  became  detached  is  not  proven:  it  is 
unknown.    Perhaps  James  A.  Forbes  has  it. 

In  1867,  Alexander  Forbes  being  very  aged,  had  retired  from 
business,  and  gone  to  reside  in  London.  Walkinshaw  was 
hostile  to  the  Aviadores,  and  petulant  from  ill  health.  All  who 
had  been  intimately  conversant  with  the  minute  details  of  the 
transactions,  were  thus  beyond  reach  except  James  A.  Forbes, 
and  he  was  plotting  with  Laurencel.  The  whole  juggle  about 
discrepancies  between  copies  was  gotten  up  at  this  date  under 
his  instructions.  It  was  the  offspring  of  his  subtle  and  fraudu- 
lent genius. 

On  January  20tli,  1848,  Mr.  Alexander  Forbes  was  at  the 
mine,  giving  attention  to  its  development  Walkinshaw  was 
director.  James  A.  Forbes  was  living  near  it,  and  was,  no 
doubt,  striving  to  supplant  Walkinshaw,  which  he  effected  soon 
afterwards,  though  his  own  term  in  office  was  of  brief  duration. 
At  this  time  James  A.  Forbes  seems  to  have  been  quite  officiou* 
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He  played  the  anxiously  subservient  to  Alexander  Forbes. 
Among  other  things,  James  A.  Forbes,  at  this  date,  wrote  out, 
for  what  reason  none  but  himself  can  now  tell,  a  veTy  formal 
espediente9  doing  every  part  of  the  work  with  his  own  hands. 
He  did  not  copy  this  from  the  papers  in  the  Alcalde's  office  but 
from  Castillero's  espediente,  then  in  the  possession  of  Alexander 
Forbes.  He  made  two  alterations  from  it.  This  was  perfectly 
idle,  and  is  only  .explicable  by  his  tendency  to  falsification.  He 
altered  the  date  of  Castillero's  first  representation  as  to  place, 
making  it  "Pueblo  of  San  Jos6  Guadalupe,"  instead  of  "Mission 
of  St*-  Clara."  He  left  out  of  the  Teceipt  for  fees  the  repetitious 
statement,  that  the  mine  was  on  Berreyesa's  land.  He  presented 
this  paper  to  James  W.  Weekes,  then  Alcalde,  who  signed  the 
certificate  prepared  for  him,  that  it  was  a  true  copy,  "made  to 
the  letter,"  of  the  "espediente"  in  the  archives  of  the  jusgado. 
Weekes  was  an  American  sailor ;  he  was  ignorant  and  intem- 
perate, but  intelligent  and  honest.  Such  is  the  proof.  He  had 
often  seen  the  originals  in  the  jusgado.  He  thought  the  papers 
a  true  copy,  and  .did  not  advert  to  the  necessity  of  making  a 
comparison.  This  is  the  paper  which  the  Government  counsel 
call  the  Weekes  espediente.  It  was  not  given  in  evidence,  or 
relied  upon  by  the  claimant.  His  attorney's  clerk,  indeed,  used 
it  in  making  a  copy  to  be  annexed  to  the  petition  before  the 
Land  Commissions.  No  other  use  was  ever  made'  of  it,  except 
bj  the  Government's  counsel.  They  put  it  in  evidence,  in  the 
District  Court,  in  1857,  for  the  purpose  of  showing  discrepancies 
in  copies. 

The  title  papers  given  in  evidence  by  the  claimant  before  the 
Laud  Commissioners,  and  alone  relied  upon  throughout,  were 
the  originals  which  had  always  remained  of  record ;  first,  in  the 
Alcalde's  jusgado,  then  in  the  office  of  the  Mayor  of  San  Jose\ 
to  which  it  was  removed  from  the  jusgado,  with  a  great  quantity 
of  other  Spanish  documents,  on  the  change  of  Government,  and 
afterwards  in  the  office  of  the  Recorder  of  Santa  Clara  County, 
to  which  it  was  removed  in  January,  1861.  The  custody  in 
these  respective  offices  is  most  explicitly  proven  by  a  vast 
amount  of  unimpeached  and  clear  testimony  in  each  and  every 
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year  from  1846  to  the  time  when  this  claim  was  filed.  See 
Claimant's  Brief,  pp.  69-81.  The  only  hint  against  this  evi- 
dence is  in  the  testimony  of  two  clerks  in  the  office.  H.  C. 
Melone  did  not  hear  of  these  papers  being  in  the  office.  Hough- 
ton testified  that  in  February,  1858,  he  searched  for  a  record  of 
them  in  the  books,  at  James  A.  Forbes'  request,  but  "not  for  the 
paper  itself."  He  further  said,  "I  think  I  must  have  found  it 
by  accident,  because  no  one  ever  asked  me  to  search  for  it.1' 
This  was  in  1868.  The  Government  counsel  proved  the  genuine 
official  endorsement  upon  it  of  a  prior  file  mark.  "  Filed  8 
o'clock,  P.  M.,  18th  JaxTy,  1851;  J.  T.  Bichardson,  Recorder, 
S.  C.  C."  Transcript,  pp.  253,  823,  32  k  But  it  is  insinuated 
that  James  A.  Forbes,  the  Government's  own  witness,  "foisted  " 
this  paper  into  the  Recorder's  office  in  1858,  and  that,  too,  in 
opposition  to  his  own  testimony. 

The  set  cf  papers  thus  produced  from  the  public  records 
superabundantly  proven,  and  their  continuing  public  custody 
clearly  established,  we  have  called  the  Alcalde's  espediente.  The 
Government's  counsel  is  pleased  to  designate  it  the  Halleck  es- 
pediente. 

The  Government's  counsel  speaks  of  another  paper^which  he 
dignifies  with  the  title  of  the  Fernandez  espediente.  This  paper 
performs  no  very  important  office.  It  was  put  in  evidence 
merely  as  part  of  the  chain  of  circumstances  showing  continuous 
custody  of  the  Alcaldes  espediente  in  the  jusgado.  It  is  an  exact 
and  faithful  copy  of  that  paper,  made  by  Pacheco,  the  Alcalde's 
secretary,  and  certified  by  Chabolla,  then  Alcalde,  on  August  18, 
1846.  It  is  distinctly  verified  by  unimpeached  evidence.  Trans- 
cript, pp.  622-624. 

The  article  of  partnership,  though  inserted  in  Castillero's  own 
espediente,  does  not  appear  in  the  Alcalde's.  It  was  not  neces- 
sary to  file  it  with  the  Alcalde.  It  was  deposited  with  the 
Prefect.  Castillero  appears  to  have  thought  it  proper  to  have 
the  fact  noted  in  the  Alcalde's  record,  that  a  partnership  had 
been  formed.  When  going  to  Mexico,  in  April,  1846,  he  drafted 
and  left  with  General  Castro,  his  partner,  a  petition  setting  forth 
the  fact.     Castro  afterwards,  in  June,  1846,  had  this  petition 
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engrossed,  signed  it,  and  presented  it  to  Dolores  Pacheoo,  then 
Alcalde,  who  ordered  it  to  be  archived.  It  was  accordingly  then 
attached  to  the  Alcalde's  espedienU^  The  claimant's  counsel  did 
not  put  in  or  prove  this  petition,  as  any  part  of  their  case.  They 
regarded  it  as  immaterial.  The  Government's  counsel  put  it  in 
evidence  in  the  District. Court  in  1857,  as  part  of  the  game  of 
difference  in  copies. 

This  idle  show  about  trivial  differences  in  copies,  naturally 
induoed  the  claimant  to  put  in  much  evidence  merely  to  answer 
it,  but  which  was  otherwise  wholly  useless.  The  attempt  to 
confuse  on  one  side,  has  led,  on  the  other,  to  the  multiplication 
of  oral  evidence  of  little  moment  and  to  the  production  of  papers 
essentially  unimportant.  Thus  the  record  has  been  expanded 
and  the  case  complicated  with  a  variety  of  irrelevant  issues 
But  the  opposition  will  not  succeed  in  this  attempt, 

41  to  rise, 
By  nonsense  piled  on  nonsense  to  the  skies." 

Diligence  is  indeed  somewhat  tasked  by  the  mass  of  materials; 
but  the  most  moderate  share  of  intelligence  is  enough  to  enable 
integrity  to  see  its  way. 

When  Castillero's  espediente  was  found  among  Walkinshaw's 
papers,  in  1860,  it  was  put  in  evidence.  Many  of  the  wit- 
nesses were  recalled  and  some  were  added.  Its  authenticity  was 
folly  and  clearly  proven.  But  it  had  no  office  to  perform,  except 
the  superfluous  one  of  giving  a  precise  clue  to  every  one  of  the 
trivial  discrepancies  in  copies  before  adverted  to.  Except  in 
some  place  where  the  very  madness  of  imputation  reigned,  these 
discrepancies  would  be  regarded  as  insignificant  and  unworthy 
of  any  answer  or  ttny  notice.    1  Black,  pp.  284,  286. 

It  is  a  gross  mistake  to  say  that  the  claimant  produced  paper 
prooft  of  title,  which  though  professing  to  correspond,  are  found 
to  conflict.  His  mining  title-paper,  from  first  to  last, — his  only 
docuipetitary  proof  of  that  title  before  the  Commissioners  or  at 
any  stage, — was  the  original  record  of  1846,  as  found  in  the  filed 
record ;  that  is  to  say,  his  two  original  petitions  and  the  Alcalde's 
act  of  possesion.     Every  other  paper  came  in  incidentally  in 
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the  jiTignUr  assault  made  upon  this  title  or  in  the  resistance  to 
that  assault. 

It  is  not  true  that  Castillero,  in  any  of  his  deeds,  ever  referred 
to  the  article  of  partnership  as  a  basis  of  his  title.  He  referred 
to  it  merely  in  his  covenants  that  the  restraint  upon  alienation 
imposed  by  it  should  not  be  an  impediment  to  his  vendee's  title, 
and  that  his  partners  shall  ratify  that  title.  This  plainly  appears 
oy  his  deeds  in  the  record.  His  deeds  were  drawn  by  Mr.  Ro- 
mero, an  able  Mexican  lawyer.  They  state  his  title  to  be  as 
discoveror,  which  was  precisely  the  fundamental  truth.  It  was 
not  necessary  nor  is  it  usual  to  detail,  in  a  deed  of  sale,  every 
thing  do^e  by  the  grantor  to  secure  his  title.  Transcript,  p.  1203. 
Besides,  how  frivolous  is  this  notion  of  non-reference.  Surely 
no  ttoi  can  deny,  without  a  blush,  that  Castillero  did  in  fad* 
take  some  proceedings  before  the  Alcalde  I  And  again,  a  refer* 
ence  to  the  article  of  partnership  was  itself  a  reference  to  those 
proceedings.  The.  article  asserts  that  Castillero  conformed  "in 
all  respects  to  the  ordinance  of  mining." 

In  December,  1850,  Jones,  the  counsel  for  Berreyesa,  desiring 
to  take  some  technical  exceptions  to  the  title  of  the  Almaden 
Company,  sought  for  the  original  title  papers.  The  original,  in 
Spanish  law  and  practice,  is  not  the  record  in  the  public  offioe, 
where  legal  action  is  had,  but  the  copia  autorizada,  or  authenti- 
cated document,  issued  from  such  office.  . 

We  have  seen  that  this  original  of  the  Alcalde's  act  of  posses- 
sion, i.  e.  the  duplicate  delivered  to  Castillero  was,  at  this'  timet 
in  the  possession  of  Walkinshaw.  He  was  full  of  rage  and  hos- 
tility, on  account  of  his  dismissal  from  office  in  1849,  and  it  was 
not  known  to  be  in  his  possession  by  any  of  the  Aviadores,  or  their 
agents  in  California.  It  is  presumable  that  the  Castillo  Lanzas' 
dispatch  was  then  in  Mexico.  It  certainly  was  in  Tepic,  in  that 
year.  Transc.,  p.  68.  General  Halleck  testified,  that  he  believed 
these  documents  were  in  Mexico.  Transc.,  p.  23S.  This  is  abso- 
lutely urged  as  evidence  that  they  did  not  exist  at  all  1 !  Can  this 
suggestion  deserve  an  answer?  Much  is  said,  too,  about  this 
deposition  stating  that  the  land-grant  was  made  prior  to  the  de» 
olaration  of  war.  This  is  a  very  petty  criticism.  War  nfrver  was 
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declared.  An  Act  of  Congress  was  passed,  May  18, 1846,  which 
recognizrd  war  as  existing.  On  May  12, 1846,  Castillero  applied 
for  the  two  leagues  of  land ;  and  on  the  20th,  they  were  granted 
to  him.  In  1860,  without  the  papers  before  him,  or  being  able 
to  specify  their  precise  dates,  General  Halleck  testified  to  his 
belief  that  the  grant  was  made  before  the  declaration  of  war. 
What  a  shocking  anachronism !  Are  we  contending  with  men 
of  common  sensed  or  with  men  merely  seeking  a  pretence  for 
confiscation,  and  willing  to  coyer  the  wrong  by  any  paltry  sub- 
terfuge? 

The  denial  of  our  allegations  is  absolutely  frivolous.  Notori 
ous  facts,  which  it  is  impossible  materially  to  post-date,  or  ante 
date,  raise  so  strong  a  presumption  in  the  claimant's  favor,  that, 
in  the  absence  of  all  written  evidence  or  other  direct  proof,  il 
would  be  an  irresistible  inference,  that  transactions  essentially  of 
the  nature  indicated  by  him  must  have  taken  place  at  the  very 
times  alleged.  The  proceedings  before  the  Alcalde  are  precisely 
such  as  the  circumstances  would  naturally  have  given  rise  to ; 
and  he  had  no  means  of  resorting  to  any  other.  That  they 
could  have  been  omitted  is  incredible.  And  if  the  city,  with  all 
things  therein,  had  been  swallowed  up  by  an  earthquake,  shortly 
after  Castillero's  visit  to  Mexico,  in  May,  1846,  no  fair  mind 
would  doubt  his  having  appeared  before  the  Junta  previously 
to  the  catastrophe,  related  his  discovery,  solicited  governmental 
aid,  and  received  at  least  as  much  as  is  now  claimed  to  have 
been  conceded. 

To  impugn  the  known  truth,  as  your  Honors  are  urged  to  do. ' 
or  to  violate  the  public  faith,  by  confiscating  the  estate  of  private 
individuals,  on  such  petty  pretences  as  have  been  suggested, 
would  be  a  reproach  to  the  American  name,  and  a  lasting  stigma 
upon  the  justice  of  our  country. 

Mr.  Justice  CLIFFORD.  These  are  appeals  from  a  lecree  of 
the  District  Court  of  the  United  States  for  the  Northern  District 
of  California,  brought  here  under  the  Act  of  Congress  of  the 
8d  of  March,  1861,  entitled  "an  Act  to  ascertain  and  settle  the 
private  land  claims  "  in  that  State. 
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Provision  was  made  by  the  first  section  of  that  aot  for  the 
appointment  of  Commissioners  to  examine  all  such  claims  and 
decide  upon  their  validity ;  and  it  was  provided  by  the  8th 
section  of  the  act,  that  every  person  claiming  land  in  that  State 
by  virtue  of  any  right  or  title  derived  from  the  Spanish  or  Mexi- 
can Governments,  should  present  the  same  to  those  Commis- 
sioners for  their  adjudication. 

Pursuant  to  that  requirement,  Andres  Castillero,  on  the  80th 
day  of  September,  1862,  presented  the  claim  in  controversy  foT 
adjudication  to  the  Board  of  Commissioners  constituted  under 
that  act,  and  at  the  same  time  submitted  certain  documentary 
evidences  of  title,  to  show  that  the  claim  ought  to  be  confirmed. 
Among  other  things,  he  represented  in  his  petition  to  the  effect, 
that,  in  the  year  1845,  he  discovered  a  mine  of  cinnabar  in  the 
then  jurisdiction  of  San  Jos6,  which  is  now  known  as  the  County 
of  Santa  Clara,  in  the  State  of  California;  and  that  having 
formed  a  company  for  working  the  min£,  he,  on  the  8d  day  of 
December  of  that  year,  received  from  the  Magistrate  of  that 
jurisdiction,  in  doe  form,  the  juridical  possession  of  the  mine, 
and  also  of  certain  adjacent  land,  to  the  extent  of  three  thou- 
sand varas  in  all  directions,  averring,  in  the  same  connection, 
that  all  the  facts  so  alleged  would  appear  by  the  duly  authenti- 
cated papers  issued  from  the  office  of  that  Magistrate,  copieq  of 
which  were  submitted  with  the  petition.  He  also  represented, 
that  soon  after  his  discovery,  the  record  of  his  mining  posses- 
sion, or  a  testimonio  of  the  same,  was  submitted  to  the  Junta  dt 
Fomento  y  Administrativa  de  Mineria,  the  highest  mining  tribunal 
of  Mexico;  and  that  the  members  of  that  tribunal,  on  the  14th 
day  of  May,  1846,  after  an  examination  of  the  laws  relative 
thereto,  and  mature  deliberation,  declared  that  the  juridical 
possession  so  given,  although  embracing  an  unusually  large 
extent  of  land,  was  in  conformity  to  law,  and  fully  justified  by 
the  circumstances  of  the  case,  and  recommended  to  the  Presi 
dent  through  the  Minister  of  Justice,  not  only  that  his  mining 
possession  should  be  confirmed,  but  that  two  square  leagues  oi 
land  should  also  be  granted  to  him  in  fee  for  the  benefit  of  his 
mining  operations.  Petitioner  accordingly  claimed  the  two 
vol.  n  10 
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leagues  of  land  in  fee  as  well  as  the  mining  possession,  and  in 
support  of  the  claim  to  the  land,  he  alleged  that  the  Minister  of 
Justice,  on  the  20th  day  of  the  same  month,  informed  the  Junta 
ie  FomerUo  that  the  President  had  acceded  to  the  recommenda 
tion  and  granted  the  land ;  that  on  the  same  day  he  also  notified 
the  Minister  of  Relations  of  the  same  fact,  in  order  that  the 
proper  decree  might  be  issued ;  and  that  the  Minister  of  Rela- 
tions, on  the  23d  day  of  May,  1846,  issued  his  order  to  the  Gov- 
ernor of  the  Department,  directing  him  to  put  the  petitioner  in 
the  possession  of  the  same  two  square  leagues  of  land.  Refer- 
ring to  the  last  dispatch,  and  assuming  it  to  be  a  grant,  he  also 
alleged  in  his  petition,  that  on  receiving  the  same,  he  started  to 
go  to  that  Department  for  the  purpose  of  surveying  the  land  and 
taking  juridical  possession  of  the  same,  but  was  interrupted  in 
his  journey  and  prevented  from  so  doing  by  the  operations  of 
the  war  between  the  two  countries. 

Such  is  the  substance  of  the  representations  of  the  petition  so 
far  as  respects  the  title  of  the  claimant,  but  he  also  alleged  that 
he  had  ever  since  continued  in  possession  both  of  the  mine  and 
the  land,  and  that  he  and  those  claiming  under  him  had  made 
extensive  and  expensive  improvements  on  the  premises.  Claim- 
ant presented  certain  documentary  evidences  of  title  before  the 
Commissioners  which  it  becomes  important  to  notice,  because  it 
was  upon  those  that  he  relied  to  show  that  the  prayer  of  his 
petition  ought  to  be  granted.  They  consisted  of  certain  pro- 
ceedings alleged  to  have  taken  place  before  the  Alcalde  of  San 
Jos6  Guadalupe  in  respect  to  the  registry  of  the  mine,  and  cer- 
tain subsequent  proceedings  of  the  Junta  de  Fomento  and  other 
public  authorities  of  the  home  government,  which  were  intro- 
duced as  showing  a  confirmation  of  the  doings  of  the  Alcalde 
in  respect  to  the  registry  of  the  mine  and  an  absolute  grant  of 
the  two  square  leagues  of  land. 

I.*  Petitioners  in  such  cases  are  required  by  the  act  of  Con- 
gress not  only  to  present  their  claims  to  the  Commissioners,  but 
also  the  documentary  evidences  of  title  on  which  they  rely  to 
support  the  sazne;  and  in.  obedience  to  that  requirement  the 
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olaimant  presented  the  documents  referred  to  in  his  petition,  of 
which  the  following  is  a  summary : 

1.  His  petition,  dated  November  22d,  1846,  addressed  to  the 
Alcalde  of  first  nomination,  representing  that  he  had  discovered 
a  vein  of  silver  with  a  fey  of  gold  on  the  rancho  of  Jos6  Beyes 
Berreyesa,  which  he  wished  to  work  in  company,  and  request 
ing  the  Alcalde,  in  conformity  with  the  ordinance  on  mining,  to 
fix  up  notices  in  public  places  of  the  jurisdiction,  in  order  to 
make  sure  of  his  right  when  the  time  for  the  juridical  possession 
should  arrive,  according  to  the  laws  upon  that  subject.  Imme- 
diately following  the  petition  is  a  certificate  signed  by  Pedro 
Chabolla,  certifying  that  the  petition  is  a  copy  of  the  original  to 
which  he  refers,  and  which  certificate  purports  to  have  been 
executed  on  the  18th  day  of  January,  1846,  at  the  Pueblo  of 
San  Jos6  Guadalupe,  and  to  have  been  signed  in  the  presence 
of  two  assisting  witnesses. 

2.  Claimant  also  introduced  another  document  purporting  to 
be  a  supplemental  petition  to  the  same  Alcalde,  dated  the  8rd 
day  of  December,  1846,  in  which  he  represented  that,  in  addition 
to  silver  with  a  ley  of  gold,  he  had,  in  the  presence  of  several 
bystanders,  taken  out  liquid  quicksilver  from  the  mine,  and 
requested  to  add  that  statement  to  his  previous  representation 
in  order  to  secure  his  right.  •  Both  of  the  petitions  purport  to 
have  been  executed  at  the  Mission  of  Santa  Clara,  and  to  have 
been  signed  by  the  claimant.  Appended  to  the  supplemental 
petition,  also,  is  a  certificate  signed  by  Pedro  Chabolla,  which 
is  of  the  same  date  and  in  all  respects  similar  to  the  one  con 
uected  with  the  first  petition. 

8.  Following  the  last  named  petition  and  certificate  is  the 
document  filed  before  the  Commissioners  as  the  copy  of  an  origi- 
nal then  relied  on  by  the  claimant  as  the  proper  evidence  to 
show  that  he  made  due  registry  of  the  mine,  and  that  the  juri- 
dical possession  of  the  same  was  duly  given  to  him  by  com* 
potent  authority  in  accordance  with  the  regulations  of  the 
Dining  ordinance.  Considering  the  importance  of  the  document 
it  will  be  given  in  full.    Unlike  what  is  usual  in  title  papeti 
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executed  by  Mexican  officials,  it  has  no  introductory  caption 
whatever,  but  the  translation  reads  as  follows  :•  < 

M  There  being  no  deputation  on  mining  in  the  Department  of 
California,  and  this  being  the  only  time  since  the  settlement  of 
Upper  California  that  a  mine  has  been  worked  in  conformity 
with  the  laws,  and  there  being  no  Juez  de  Letras,  (Professional 
Judge,)  in  the  Second  District,  I,  the  Alcalde  of  First  Nomina- 
tion, citizen  Antonio  Maria  Pico,  accompanied  by  two  assisting 
witnesses,  have  resolved  to  act  in  virtue  of  my  office  for  want  of 
a  -  notary  public,  there  being  none,  for  the  purpose  of  giving 
juridical,  possession  of  the  mine  known  as  Santa  Clara,  in  this 
jurisdiction,  situated  on  the  rancho  of  the  retired  sergeant  Josl 
Beyes  Berreyesa,  for  the  time  having  expired  which  is  desig- 
nated in  the  ordinance  of  mining,  for  citizen  Don  Andres 
Castillero  to  show  his  right,  and  also  for  others  to  allege  a 
better  right,  between  the  time  of  denouncement  and  this  datet 
and  the  mine  being  found  with  abundance  of  metals  discovered, 
the  shaft  made  according  to  the  rules  of  art,  and  the  working  of 
the  mine  producing  a  large  quantity  of  liquid  quicksilver,  as 
shown  by  the  specimens  which  this  Court  has ;  and  as  the  laws 
now  in  force  sc  strongly  recommend  the  protection  of  an  article 
so  necessary  for  the  amalgama  ion  of  gold  and  silver  in  the 
Republic,  I  have  granted  three  thousand  varas  of  land  in  all . 
directions,  subject  to  what  the  general  ordinance  of  mines  may 
direct,  it  being  worked  in  company,  to  which  I  certify,  the  wit 
nesses  signing  with  me ;  this  act  of  possession  being  attached 
to  the  rest  of  the  espediente,  deposited  in  the  archives  under  my 
charge.  This  not  going  on  stamped  paper,  because  there  is 
none,  as  prescribed  by  law. 

"  Juzgado  of  San  Josl  Guadalupe,  December  80,  1845. 

"Antonio  Maria  Pico. 
*  Assisting  witnesses: 
"  Antonio  Sufiol, 
"Jo&6  Noriega." 

Annexed  to  this  document,  or  immediately  iollowing  it,  is  a 
receipt  signed  by  the  Alcalde,  and  purporting  to  have  been  exe- 
cuted at  the  same  time  and  place  as  the  principal  document*  in 
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which  the  signer  certifies  that  he  has  received  $25  on  aooount 
of  the  fees  for  the  possession  of  the  quicksilver  mine,  named 
Santa  Clara,  which  is  in  the  jurisdiction  under  his  charge. 

4.  Connected  with  the  document,  appertaining  to  the  proceed- 
ings before,  the  Alcalde,  is  another  of  considerable  importance 
in  the  investigation,  which  is  dated  the  2d  of  November,  1845, 
and  is  denominated  in  the  transcript  as  the  writing  of  partner- 
ship. 

Like  the  preceding  petitions,  it  was  executed  at  the  Mission 
of  Santa  Clara,  and  by  its  terms  it  purports  to  be  a  partnership 
between  the  claimant  and  Jos£  Castro,  Secundino  Robles,  and 
Tebdoro  Robles,  and  Jos£  Maria  R.  S.  del  Real,  for  the  working 
*  of  a  mine  of  silver,  gold  a^d  quicksilver,  in  the  rancho  of  Jos6 
Reyes  Berreyesa,  in  the  jurisdiction  of  the  pueblo  of  San  Jos6 
Guadalupe."  Article  1  provides  to  the  effect  that  the  claimant, 
"  conforming  in  all  respects  to  the  ordinance  of  mining  forms 
a  regular  perpetual  partnership"  with  the  persons  before  named, 
adding  that  "the  half  of  the  mine,  which  is  that  of  which  lie  can 
lispose,  will  be  divided  into  three  parts" — that  is,  "  four  shares  to 
Jos£  Castro,  four  shares  to  S.  and  T.  Robles,  and  the  other  four 
shares"  to  the  Padre  Real,  "  as  a  perpetual  donation."  Parties 
were  restrained  by  the  instrument  from  alienating  their  shares ; 
and  the  provision  was,  that  the  expenses  should  be  borne  in 
proportion  to  the  shares.  Stipulation  was  also  made  that  the 
claimant  should  have  charge  of  the  operations  when  present, 
but  in  his  absence  they  were  to  be  conducted  by  the  Padre  Real, 
and  it  was  also  stipulated  that  the  agreement  should  be  authen- 
ticated by  Manuel  Castro,  the  Prefect  of  the  Second  District. 
His  certificate  is  appended  to  the  document,  in  which  he  certi- 
fies, under  date  of  the  8th  of  December,  1845,  that  it  is  a  copy  of 
the  original,  and  the  certificate  purports  to  have  been  executed 
at  Santa  Clara,  in  the  presence  of  the  Alcalde,  to  whom  the  peti- 
tions were  addressed.  Congress  recognized  the  existence  of  war 
between  Mexico  and  the  United  States,  cm  the  18th  of  May,  1846, 
and  it  is  not  denied  that  the  official  functions  of  the  Mexican 
officers  in  that  Department  entirely  ceased  as  early  as  the  7th  of 
July  in  that  year.    Reference  to  these  dates  becomes  necessary. 
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especially  to  the  latter,  because  after  that  time  the  civil  officem 
in  that  Department  during  the  war  were  such  as  were  appointed 
by  our  military  commanders. 

6.  He  also  introduced  another  certificate,  which  applies  to 
each  and  all  of  the  foregoing  documents.  It  is  signed  by  James 
W.  Weekes,  Alcalde  of  San  Josl  Guadalupe,  and  reads  as 
follows: 

"  I  certify  in  due  form,  that  the  foregoing  is  a  faithful  copy, 
made  to  the  letter  from  its  original,  the  'espediente'  of  the  mine 
of  Santa  Clara,  or  New  Almaden,  which  exists  in  the  archives 
under  my  charge,  to  which  I  refer.  And  in  testimony  thereof 
I  have  signed  it  this  20th  day  of  January,  1848." 

Four  additional  certificates  are  also  appended  to  this  espedi- 
ente,  as  it  has  been  called  in  argument  at  the  bar.  •  Of  these,  the 
first  was  executed  at  San  Francisco,  and  is  signed  by  James 
Alexander  Forbes,  British  Vice-Consul,  in  which  he  certifies 
under  date  of  the  21st  of  January,  1848,  that  the  signature  of 
the  last  named  Alcalde  is  the  true  and  proper  handwriting  of 
the  person  it  represents.  None  of  the  other  three  were  executed 
in  California,  but  respectively  bear  date  at  Tepic,  in  the  Depart- 
ment of  Jalisco.  One  is  signed  by  Jesus  Vejar,  a  notary  public, 
in  which  he  certifies  under  date  of  the  15th  of  March,  1850,  to 
the  effect  that  the  signature  of  the  British  Vice-Consul  is  gen 
uine.  Another  is,  the  signature  of  the  first  Alcalde  at  that  place, 
in  which  he  certifies  under  the  same  date  that  the  mark  and 
signature  of  the  notary  are  those  he  is  accustomed  to  use,  and 
the  last  is  the  certificate  of  the  Consul  of  the  United  States  at 
that  place,  in  which  he  certifies,  under  date  of  the  1st  of  Decem- 
ber, 1850,  that  "the  signatures  attached  to  the  foregoing  docu- 
ment are  in  the  true  handwriting  of  the  subscribers." 

II.  Other  documents  were  also  introduced  by  the  claimant  as 
showing  a  confirmation  of  the  doings  of  the  Alcalde  in  respect  to 
the  registry  of  the  mine,  and  which  it  is  insisted  by  his  counsel 
establish  his  right  to  the  two  square  leagues  of  land.  They  do 
not  purport  to  be  originals,  but  were  admitted  in  evidence  as 
sworn  copies  of  originals,  alleged  to  be  on  file  in  the  archives  of 
the  Junta  de  Fomento  and  other  Departments  of  the  Supreme 


DECEMBER  TEEM,  1862.  151 


Ths  United  State*  va  Andre*  CastiUero. 

GoTernment  at  the  capital  of  the  Republic.  Briefly  described,  the 
documents  of  this  class,  introduced  before  the  commissioners,  are 
as  follows: 

1.  Copy  of  a  letter  from  the  claimant,  dated  at  the  Mission  of 
Santa  Clara  on  the  19th  of  February,  1846,  and  addressed  to 
Tomas  Ramon  del  Moral,  in  which  he  states  in  effect  that  he  has 
discovered  an  abundant  deposit  of  cinnabar,  and  that  he  sends 
with  the  communication  some  of  the  ore  and  a  little  quicksilver, 
that  it  may  be  assayed. 

2.  He  also  introduced  a  copy  of  a  letter  from  J.  J.  de  Herrera, 
which  was  addressed  to  the  same  person  as  the  preceding  letter, 
in  which  the  writer,  under  date  of  the  18th  of  April,  1846,  pro 
fesses  to  give  certain  extracts  from  two  letters  received  by  him 
at  the  City  of  Mexico  from  the  claimant,  while  the  latter  was  at 
the  Mission  of  Santa  Clara.  These  letters,  as  described  in  the 
oopy  of  the  communication  given  in  evidence,  were  dated  on  the 
19th  and  22d  of  February,  in  the  same  year,  and  the  extracts 
represent  the  claimant  as  saying  that  at  the  distance  of  five 
leagues  from  the  Mission  to  the  west  he  had  discovered  and 
denounced  a  very  abundant  mine  of  quicksilver,  and  that  he 
had  sent  to  his  correspondent  some  of  the  ore  procured  from  the 
top  of  the  vein  to  confirm  his  statement,  together  with  a  little 
quicksilver  which  was  taken  out  with  the  greatest  facility. 

8.  Copies  of  two  communications,  showing  that  the  specimens 
of  ore  so  sent  were  submitted  to  the  Junta  Facultativa,  and  that 
an  assay  founded  on  a  mean  of  the  different  specimens,  gave  a 
44 ley"  of  twenty-five  and  a  half  per  cent. 

4.  Copy  of  a  letter  or  report  from  the  President  of  the  Junta 
to  the  Minister  of  Justice,  under  date  of  the  5th  of  May,  1846, 
communicating  the  fact  of  the  reception  of  the  specimens  of  ore 
and  of  the  successful  result  of  the  assay. 

5.  Copy  of  the  reply  of  the  Minister  of  Justice,  dated  fcrer 
days  afterwards,  in  which  he  states  that  the  President  ad  interim 
of  the  Republic  learns  with  satisfaction  that  the  claimant  has 
discovered  a  deposit  of  quicksilver  of  excellent  quality. 

6.  Claimant  also  introduced  a  oopy  of  a  communication  signed 
bf  him  under  date  of  the  12th  of  May,  1846,  addressed  to  the 
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Junta  for  the  encouragement  and  administration  of  mining,  as 
ftdly  set  forth  in  the  transcript. 

Referring  to  his  discovery  as  a  mine  of  quicksilver  in  the 
Mission  of  Santa  Clara,  he  states  that  he  has  denounced  and 
taken  possession,  not  only  of  said  mine  named  Santa  Clara,  but 
also  of  an  extent  of  three  thousand  varas  in  all  directions;  that 
he  has  formed  a  company  to  work  it,  constructed  the  pit,  and 
complied  with  all  the  conditions  prescribed  by  the  ordinance. 
Intimation  is  there  given  that  he  could  easily  have  secured  aid 
from  foreign  houses,  but  that  he  preferred  that  the  establishment 
should  be  entirely  national,  and  for  that  reason  had  not  hesi- 
tated to  apply  to  the  Junta  for  such  assistance  as  he  at  present 
needed.  His  representation  was  that  he  only  wanted  a  small 
advance  of  $6,000,  on  account  of  the  scarcity  of  coin  in  that 
Department,  and  an  immediate  remittance  to  the  mine  of  retorts, 
cylinders,  and  other  small  distilling  apparatus,  and  also  iron 
flasks  for  bottling  up  the  quicksilver.^  He  suggested  that  he 
would  have  proposed  a  contract  of  partnership  to  the  Junta  as 
an  avio,  or  some  other  agreement,  if  there  had  been  time  to  fur- 
nish the  proofs  and  details  which  would  be  required  for  such  an 
arrangement,  but  being  obliged  to  leave  the  capital  within  a  few 
days,  he  found  it  necessary  to  restrict  himself  to  "that  whieh 
appears  to  present  no  difficulty  and  which  may  open  a  way  to 
a  future  agreement."  What  he  desired  of  the  Junta  was  not 
only  that  they  should  accede  to  his  requests  as  far  as  they  had 
the  power,  but  that  they  should  send  such  as  they  could  not 
grant  to  the  Supreme  Government,  recommending  their  adop- 
tion, and  with  that  view  he  submitted  nine  propositions,  which 
were  as  follows : 

"First.  The  Junta,  in  the  act  of  approving  the  agreement, 
will  give'  me  a  draft  for  $5,000  on  some  mercantile  house  in 
tfazatlan. 

"Second.  On  my  part,  I  bind  myself  to  place  in  said  port, 
within  six  months  after  leaving  it,  fifty  quintals  of  quicksilver, 
at  the  rate  of  $100  each,  which  I  will  send  from  the  first  taken 
out,  with  absolute  preference  over  every  other  engagement. 
.   u  Third.  The  Junta  will  order  that  there  be  placed  at  my  dis 
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position  before  leaving  the  capital,  the  eight  iron  retorts  which 
it  has  in  its  office,  and  all  the  quicksilver  flasks  which  can  be 
found  in  the  negotiation  of  Tasoo,  which  are  fit  for  use;  and, 
lastly,  it  will  deliver  to  Seflor  Don  Tomas  Ramon  del  Moral, 
my  attorney,  the  sums  to  pay  for  the  retorts,  cylinders,  and  other 
kinds  of  small  apparatus,  whioh  may  be  ordered  to  be  made  for 
the  negotiation,  to  the  amount  of  $1000. 

"Fourth.  I  will  receive  the  retorts  of  the  Junta  at  cost  price, 
and  the  flasks  which  I  may  select  at  $2  a  piece,  agreeably  with 
their  valuation. 

"Fifth.  The  ascertained  value  of  said  retorts  and  flasks,  and 
that  of  the  sums  which  may  be  delivered  to  Senor  Moral,  I  will 
return  in  the  term  of  one  year  from  this  agreement,  -and  also  the 
premium  on  the  draft  on  Mazatlan,  in  quicksilver,  placed  in  said 
port  at  the  price. of  $100  the  quintal;  but  if  the  Junta  should 
wish  to  take  one  or  more  'acciones'  in  the  mine,  it  shall  be  left 
as  a  part  payment  of  the  sum  corresponding  to  one  or  more 
'ban-as.' 

"  Sixth.  While  the  company  is  being  formed,  during  the  period 
of  one  year,  counted  from  the  date  on  whioh  this  agreement  shall 
be  approved,  and  the  $6,000  spoken  of  in  the  first  proposition 
being  paid,  I  will  give  the  preference  to  the  Junta  in  the  salo  of 
quicksilver  placed  in  Mazatlan,  at  the  rate  of  $100  the  quintal. 

"Seventh.  The  Junta  shall  represent  to  the  Supreme  Govern- 
ment the  necessity  of  approving  the  possession  which  has  been 
given  me  of  the  mine  by  the  local  authorities  of  California,  in 
the  same  terms  as  those  in  which  I  now  hold  it. 

"Mghth.  It  shall  also  represent  the  advantage  of  there  being 
granted  to  me,  as  a  colonist,  two  square  leagues  upon  the  Und 
of  my  mining  possession,  with  the  object  of  being  able  to  use  the 
wood  for  my  business. 

"Ninth.  For  the  compliance  of  this  contract  I  pledge  the  nine 
itself  and  all  its  appurtenances." 

7.  On  the  14th  of  the  same  month  the  President  of  the  junta 
communicated  the  letter  of  the  claimant,  or  petition  as  ho  calls 
it  to  the  Minister  of  Justice,  and  in  that  communication  the  mine 
ts  described  as  the  quicksilver  mine  in  the  Mission  of  Santa 
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Clara  in  the  Department  of  California.  Claimant  also  intro- 
duced a  copy  of  that  communication.  Among  other  things,  the 
writer  states  that  the  Junta  "  has  no  hesitation  in  recommending 
the  petition"  to  the  favorable  consideration  of  the  Government; 
that  they,  the  Junta,  are  of  the  opinion  that  the  sum  of  $5,000 
should  be  advanced  to  the  applicant  on  the  terms  proposed,  and 
that  they  should  be  authorized  to  furnish  him  with  such  iron 
retorts  and  flasks  as  they  had  on  hand,  and  to  advance  him  the 
other  $1,000  asked,  which,  as  they  stated,  could  be  employed  in 
the  construction  of  retorts,  cylinders,  and  other  small  apparatus 
for  the  use  of  the  mine. 

They  also  refer  to  the  reasons  assigned  by  the  claimant  for 
deferring  the  formation  of  a  contract  of  partnership,  or  avio,  and 
state,  in  effect,  that  they,  the  Junta,  regard  it  as  satisfactory. 
Reference  is  also  made  to  that  part  of  the  claimant's  petition  in 
which  he  represents  that  he  has  denounced  and  taken  possession 
not  only  of  the  mine,  but  also  of  an  extent  of  three  thousand 
varas  in  all  directions,  and  their  views  upon  that  subject  were, 
that  the  possession  given  by  the  local  authorities  was  "  not  in 
conformity  with  the  ordinance,"  because  it  embraced  an  extent 
greater  than  the  ordinance  allowed,  but,  notwithstanding  that 
feet,  they  presented  various  arguments  for  the  consideration  of 
the  Department  to  show,  that,  under  the  circumstances  of  the 
cases,  it  might  be  sustained.  In  respect  to  the  two  square 
leagues  of  land  solicited  by  the  claimant  as  a  colonist,  the  Junta 
declined  to  express  any  opinion  for  or  against  the  application 
for  the  reason,  as  stated,  that  they  had  no  information  upon  the 
subject,  and  therefore  left  that  matter  to  be  decided  by  the 
President  as  he  might  think  proper. 

8.  Both  the  petition  of  the  claimant  and  the  recommendation 
of  the  Junta  were,  by  the  Minister  of  Justice,  laid  before  the 
President,  and  the  former  on  the  20th  of  May,  1846,  sent  a 
dispatch  to  the  Junta,  informing  them  that  the  President  had 
been  pleased  to  approve,  in  all  its  parts,  the  agreement  made 
with  the  claimant,  "  in  order  to  commence  the  working  of  said  mine," 
and  that  the  corresponding  communication  was  made  to  the 
Minister  of  Relations  to  issue  the  proper  orders  respecting  that 
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which  was  contained  in  the  eighth  proposition  for  the  grant  of 
lands  in  that  ^Department.  Under  the  same  date  a  decree,  so 
called,  wa&  entered  by  the  Minister  of  Justice  in  the  margin  of 
the  communication  received  by  him  from  the  Junta,  in  the  fol- 
lowing terms :  "  Granted  in  the  terms  which  are  proposed,  and 
with  respect  to  the  land ;  let  the  corresponding  order  issue  to 
the  Minister  of  Relations  for  the  proper  measures  of  his  office, 
with  the  understanding  that  the  Government 'accedes  to  the 
petition."  Copies  of  the  dispatch  of  the  Minister  cf  Justice  and 
of  the  last  named  document  were  also  introduced  by  the 
claimant. 

9.  On  the  same  day,  the  Minister  of  Justice  sent  a  dispatch  to 
the  Minister  of  Relations,  informing  him  of  what  had  been  done ; 
in  which  it  is  also  stated,  that  the  President  had  acceded  to  the 
petition  of  the  claimant,  and  that  the  dispatch  was  transmitted 
to  the  end  that  there  might  be  granted  to  the  claimant,  as  a 
colonist,  two  square  .leagues  upon  the  land  of  his  mining  pos- 
session. Copy  of  that  dispatch  was  also  introduced  by  the 
claimant 

10.  Finally,  the  claimant  introduced  a  copy  of  a  dispatch 
from  the  Minister  of  Relations  to  the  Governor  of  California, 
dated  on  the  28d  day  of  May,  1846,  in  which  the  former,  after 
transcribing  the  dispatch  to  him  from  the  Minister  of  Justice, 
and  incorporating  a  copy  of  the  same  into  his  own  dispatch,  as 
an  explanation  of  the  transaction,  adds  as  follows:  "And  I 
transcribe  it  to  your  Excellency,  that  in  conformity  with  the 
provisions  of  the  laws  and  decrees  relative  to  colonization,  you 
may  give  Sefior  Castillero  possession  of  the  two  square  leagues 
above  mentioned." 

Remark  should  be  made,  that  in  all  of  the  documents  intro- 
duced as  copies  of  originals  on  file  in  the  Department  of  the 
Supreme  Government,  the  mine  is  described  as  one  discovered 
by  the  claimant  in  the  Mission  of  Santa  Clara;  and  in  no  one 
of  them  is  any  allusion  made  to  the  fact  that  it  was  situated  on 
the  rancho  of  Job6  Reyes  Berreyesa,  as  represented  in  the  first 
petition  of  the  claimant,  and  repeated  in  the  act  of  juridioal 
possession  alleged  to  have  been  executed  by  the  Alcalde. 
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11.  Parol  testimony  was  also  introduoed  by  the  claimant  in 
support  of  his  claim,  both  to  the  mine  and  to  the  two  square 
lea  jues  of  land,  to  which  some  brief  reference  will  be  made. 
He  proved  by  Charles  S.  Lyman,  that  he,  the  witness,  made  a 
survey  of  the  land  around  the  mine  in  the  month  of  February. 
184:8,  at  the  request  of  James  Alexander  Forbes,  of  California, 
and  Alexander  Forbes,  of  Tepic,  in  Mexico,  who  was  at  the 
mine  at  the  time  of  the  survey.  His  orders  were  to  iky  out  two 
square  leagues ;  and  he  states  that  he  was  shown  a  grant,  or  a 
copy  of  a  grant,  for  that  quantity  from  the  Mexican'  (Govern- 
ment. They  requested  him  to  locate  the  grant  so  as  to  cover 
certain  mining  rights  called  "pertenencia,"  extending  three  thou- 
sand varas  in  every  direction  from  the  mouth  of  the  mine ;  and 
he  states  that  it  was  so  surveyed  as  to  have  the  mouth  of  the 
mine  as  nearly  in  the  centre  as  could  be  without  covering  land 
of  the  neighboring  ranchos  claimed  by  individual  owners.  Field 
notes  of  that  survey  were  exhibited,  and  Fernando  Alden,  who 
was  also  examined  by  the  claimant,  testifies  that  he  assisted  in 
making  a  part  of  it,  and  he  confirms  the  testimony  of  the  first 
witness  as  to  the  location  of  the  alleged  grant.  By  his  testi- 
mony it  also  appears  that  he  heard  of  the  grant  in  1846,  when 
he  was  in  Mexico,  and  that  he  was  employed  by  Alexander 
Forbes,  the  agent  and  partner  of  the  claimant,  to  go  to  Califor- 
nia for  the  purpose  of  working  the  mine,  erecting  buildings,  and 
occupying  the  land  so  granted ;  and  he  testifies  that  he  first  went 
to  live  on  the  land  about  the  1st  of  April,  1847,  and  continued 
to  reside  there  until  about  a  year  before  he  gave  his  testimony, 
acting  as  the  agent  and  overseer  of  the  company  holding  under 
the  claimant.  Witnesses  were  also  examined  by  the  claimant 
io  prove  that  the  copy  of  the  act  of  possession  executed  by  the 
Alcalde,  and  the  other  papers  included  in  that  espediente,  were 
true  copies  of  the  originals,  and  that  the  originals  were  genuine 
documents.  To  prove  these  facts,  he  called  and  examined  Frank 
Lewis,  Deputy  Recorder  for  the  County  of  Santa  Clara,  who, 
upon  being  shown  a  certain  paper  entitled  "Posesion  de  la  mina 
de  St*  Clara  de  Afio  1845,"  stated  that  he  obtained  it  from  the 
office    f  the  Recorder  of  that  county.    Having  made  that  state* 
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meat,  the  witness  was  then  requested  to  compare  th^,  copies  filed 
in  the  case  with  the  corresponding  parts  of  that  paper;  and  after 
naving  done  so,  he  testified  that  they  were  true  and  exact  copies. 
Two  witnesses,  Antonio  Sufiol  and  Jostf  Noriega,  who,  it  will  be 
remembered,  were  the  assisting  witnesses  to  the  act  of  posses* 
sion  executed  by  the  Alcalde,  were  also  called  and  examined  by 
the  claimant  in  respect  to  the  authenticity  of  the  supposed  origi- 
nal document.  They  were  accordingly  requested  to  examine 
the  same,  and  having  complied  with  that  request,  respectively 
testified  that  all  the  signatures,  including  their  own,  were  gen- 
uine. Claimant  also  called  and  examined  Jos6  Maria  La  Fragua 
in  respect  to  the  class  of  documents  introduced  as  copies  of 
originals  on  file  in  the  archives  of  the  Supreme  Government, 
and  his  testimony  was  to  the  effect  that  he  had  compared  all 
those  documents  with  the  originals  in  the  City  of  Mexico,  and 
found  them  to  be  correct. 

Commissioners,  or  a  majority  of  them,  adjudged  that  the  claim 
to  the  mine  was  valid,  and  confirmed  the  mining  right  or  privi- 
lege of  the  claimant,  as  pertenencia,  to  the  extent  of  three  thou- 
sand varas  in  all  directions  from  the  mouth  of  the  mine ;  but 
they  unanimously  adjudged  the  claim  to  the  two  square  leagues 
of  land  to  be  invalid,  and  rejected  that  part  of  the  claim. 

Appeal  was  taken  both  by  the  claimant  and  by  the  United 
States  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  California. 

Much  additional  documentary  evidence  was  introduced  in  the 
District  Court,  and 'more  than  one  hundred  additional  witnesses 
were  examined  in  respect  to  the  matters  involved,  or  supposed 
to  be  involved,  in  the  controversy.  Parties  Were  fully  heard, 
and  on  the  18th  day  of  January,  1861,  the  District  Court  entered  a 
decree  confirming  the  claim  to  the  mine,  but*  diminishing  the 
mining  right,  or  privilege,  as  compared  with  the  decree  of  the 
Commissioners,  and  adjudging  the  claim  to  the  two  square 
leagues  of  land  to  be  invalid  and  rejecting  the  same.  By  the 
terms  of  the  decree,  the  mining  right,  or  privilege,  of  the  claim- 
ant is  described  and  defined  as  "a  piece  of  land  embracing  a 
superficial  area,  measured  on  a  horizontal  plane,  equivalent  to 
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■even  perfryiencias,"  regarding  each,  pertenencia  as  a  solid  of  a 
rectangular  base  two  hundred  varas  long,  of  the  width  established 
by  the  ordinance,  and  in  depth  extending  from  and,  including 
the  surface,  to.  the  centre  of  the  earth. 

Whereupon  both  parties  appealed  to  this  Court.  No.  12S  is 
the  appeal  of  the  claimant,  and  No.  133  is  a  cross-appeal  of  the 
United  States. 

Power  to  decide  upon  the  validity  of  any  claim  presented  to 
land  in  California,  by  virtue  of  any  right  or  title  derived  from 
the  Spanish  or  Mexican  Government,  as  matter  of  original  juris- 
diction, is,  by  the  Act  of  the  3d  of  March,  1851,  exclusively  con-^ 
ferred  upon  the  Commissioners  appointed  under  the  first  section 
of  that  Act.  Appellate  jurisdiction,  however/  is  conferred  upon 
the  respective  District  Courts  of  the  United  States  for  the  North- 
ern and  Southern  Districts  of  California,  and  finally  upon  this 
Court.  In  deciding  upon  any  such  claim,  the  rule  of  decision  is, 
as  prescribed  by  the  eleventh  section  of  the  Act,  that  the  Court 
or  tribunal  making  the  decision  shall  be  governed  by  the  treaty 
under  which  the  lands  were  acquired,  the  law  of  nations,  the 
laws,  usages,  and  customs  of  the  government  ceding  the  same, 
the  principles  of  equity,  and  the  decisions  of  this  Court,  so  far  a* 
they  are  applicable. 

HI.  Enough  has  already  been  remarked,  in  view  of  those  pro- 
visions, to  show  that  there  are  three  principal  questions  involved 
in  the  record  of  very  considerable  importance. 

First  Whether  the  claim  of  the  petitioner  to  the  two  square 
leagues  of  land,  under  the  rules  of  decision  already  mentioned, 
is  shown  by  the  documentary  and  other  evidence  to  be  a  valid  one 
within  the  meaning  of  the  eighth  section  of  the  Act  providing 
for  the  adjudication. 

Secondly.  Whether  the  Commissioners  had  jurisdiction  to 
decide  upon  the  validity  of  the  claim  to  the  mine  and  mining 
right,  or  privilege,  as  described  in  the  petition,  or  in  other  words 
whether  the  claim  to  the  mine,  together  with  the  pertenencias 
to  the  same,  as  recognized  in  the  Mining  Ordinance,  is  a  claim 
to  land  within  the  meaning  of  the  provisions  of  the  8th  section 
of  that  Act. 
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Thirdly.  Whether  the  claim  to  the  mine,  including  the  mining 
right,  or  privilege,  as  set  forth  in  the  petition,  is  shown  by  the 
documentary  and  other  evidence  to  be  a  valid  one  under  the 
rules  of  decision  already  described. 

1.  Title  to  the  two  square  leagues  of  land,  it  is  insisted,  became 
vested  in  the  claimant  by  virtue  of  the  documents  on  file  in  the 
Department  of  the  Supreme  Government,  as  evidenced  by  the 
copies  filed  in  the  case  at  the  time  the  petition  was  presented  to 
the  Commissioners.  They  consist,  it  will  be  remembered,  so  far 
as  that  part  of  the  claim  is  concerned,  of  the  communications 
from  the  claimant  to  the  Junta  de  Fomento,  their  report  or  recom- 
mendation to  the  Minister  of  Justice,  his  reply  to  the  same, 
together  Math  the  decree  made  by  him  in  the  margin  of  their 
communication,  and  his  dispatch  to  the  Minister  of  Relations, 
and  the  dispatch  of  the  Minister  of  Relations  of  the  28d  of  May, 
1846,  to  the  Governor  of  the  Department  where  the  land  was 
situated.  Forty  witnesses  or  more,  mostly  from  the  City  of 
Mexico,  were  examined  by  the  claimant  to  prove  the  authenti- 
city of  those  documents,  or  of  the  corresponding  originals,  on 
file  in  the  archives  of  die  Supreme  Government,  and  various 
other  proofs,  in  the  form  of  exhibits,  were  also  introduced  for 
the  same  purpose,  filling  a  large  space  in  the  transcript  which 
contains  more  than  three  thousand  five  hundred  pages  of  closely 
printed  matter. 

Such  testimony  and  proofs  were  regarded  as  essential,  because 
it  was  and  is  insisted  by  the  United  States  that  the  documents 
were  fabricated,  but  in  the  view  we  have  taken  of  the  case  it 
will  not  be  necessary  to  decide  or  consider  that  question,  and 
consequently  neither  the  testimony  of  the  witnesses  or  the 
exhibits  on  that  point  will  be  reproduced.  According  to  the 
evidence  introduced  by  the  clainwit,  ,Mw*no  ^Parades  y  Arril- 
laga,  assumed  the  functions  of  President  ad  interim  of  the  Republic 
on  the  15th  day  of  December,  .1845,  and  the  same  prpofs  show 
that  he  continued  in  authority  as  such  until  the  29th  day  of 
July  of  the  following  year,  when  he  surrendered  his  power,  and 
for  a  time  took  command  of  the  army. 

Counsel  for  claimants  assume  that  during  that  period  the 
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President  was  in  the  exercise  of  extraordinary  powers,  aid  it 
must  be  conceded  that  the  evidence  is  full  to  that  effect,  although 
it  may  well  be  doubted  whether  such  of  his  official  acts  as  were 
in  violation  of  law  have  ever  been  ratified  by  the  Mexican  Gov- 
ernment. Assuming  that  the  President  was  in  the  exercise  of 
extraordinary  powers  on  the  23d  day  of  May,  1846,  the  claimant 
insists  that  the  dispatch  of  that  date  from  the  Minister  of  Rela- 
tions  to  the  Governor  of  the  Department  of  California,  especially 
when  it  is  considered  in  connection  with  the  marginal  decree  and 
dispatch  of  the  Minister  of  Justice  .of  the  20th  of  the  same  month, 
is  of  itself  an  absolute  grant  of  the  two  square  leagues  of  land 
described  in  his  petition. 

Conceding  the  power  of  the  acting  President  of  the  Republic 
to  make  such  a  grant  of  the  public  domain,  the  question  then 
is  one  of  construction,  and  in  that  view  of  the  case  it  becomes 
necessary  to  examine  with  care  so  much  of  the  several  docu- 
ments as  relate  to  the  claim  for  the  two  square*  leagues  of  land. 
Petitioner's  representation  to  the  Junta  de  Famento  was  that  he 
desired  such  a  grant  in  order  that  he  might  be  able  to  procure 
sufficient  fire- wood  for  his  mining  works,  and  the  effect  of  his 
request,  as  stated  in  his  eighth  proposition,  was  that  they,  the 
Junta,  should  recommend  to  the  Supreme  Government  that  there 
be  granted  to  him,  "as  a  colonist,"  two  square  leagues  upon  the 
land  of  his  mining  possession.  When  he'  made  that  request  for 
a  grant  as  a  colonist  he  evidently  referred  to  the  colonization 
laws  as  containing  the  authority  to  comply  with  his  request  and 
make  the  grant.  Those  laws  had  then  been  in  operation  for 
more  than  twenty  years,  and  consequently  he  must  have  ex* 
pected,  even  if  the  Government  acceded  to  his  petition,  that  the 
grant  would  be  issued  in  conformity  to  those  laws,  and  of  course 
must  be  executed  by  the  Governor,  subject  to  the  approval  of 
the  Departmental  Assembly. 

Such  also  was  the  view  taken  of  the  matter  by  the  Junta  in 
their  communication  to  the  Minister  of  Justice,  as  plainly  ap- 
pears from  the  language  employed  by  them  in  describing  his 
eighth  proposition.  They  refer  to  it  as  a  petition  in  which  the 
claimant  solicits  as  a  colonist  two  square  leagues  of  land  "upon 
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the  surface  of  bis  mining  property  for  the  purpose  of  supplying 
himself  with  cue  fire- wood  necessary  for  the  redaction  of  the 
ores/1  evidently  showing  that  they  regarded  it  as  an  application 
under  the  colonization  laws.  Nothing  is  expressed  in  the  decree 
or  memorandum  made  by  the  Minister  of  Justice  in  the  margin 
of  the  communication  from  the  Junta  which,  if  rightfully  under- 
stood, affords  any  countenance  whatever  to  the  views  of  the 
claimant.  Reliance  is  placed  upon  the  introductory  words,  to 
wit;  "  Granted  on  the  terms  proposed,"  but  it  is  so  obvious  from 
what  follows  in  the  same  connection,  that  those  words  refer  to 
the  terms  proposed  as  an  arrangement  for  exploring  and  opera- 
ting the  mine,  that  it  is  difficult  to  see  how  any  one  can  be 
misled  in  regard  to  their  import.  Justification  for  that  remark 
will  be  found  in  the  directions  immediately  given  "with- respect 
to  the  land,"  which  are  that  the  corresponding  order  be  issued  to 
the  Minister  of  Relations  for  the  proper  measures  of  his  office, 
with  the  understanding  that  the  Supreme  Government  accedes 
to  the  petition.  Strong  doubts  are  entertained  whether  the 
order,  "with  respect  to  the  land,"  was  intended  as  anything 
more  than  the  usual  office  direction  to  the  corresponding  clerk 
in  the  Department  to  prepare  and  put  in  form  a  dispatch  upon 
the  subject  which  should  express  the  views  embraced  in  the 
marginal  directions. 

Support  to  that  view  is  certainly  derived  from  the  fact  that  a 
dispatch  was  prepared  and  sent  on  the  same  day,  which,  in  its 
concluding  sentence,  contains  substantially  the  same  language, 
in  the  form  of  a  request  that  the  "  orders  corresponding "  may 
be  issued.  Other  matters,  however,  are  stated  in  the  dispatch 
which  ought  not  to  be  overlooked.  After  stating  the  fact  that 
he  had  laid  the  communication  of  the  Junta  before  the  President, 
he  proceeds  to  say  that  "  His  Excellency  had  been  pleased  to 
approve,  in  all  respects,  the  agreement  made  with  the  claimant 
in  order  to  commence  the  working  of  said  mine,"  adding  that  he 
communicates  the  information  that  there  may  be  granted  to  the 
claimant,  as  a  colonist,  the  two  square  leagues  of  land,  and  request- 
ing the  Minister  of  Relations  "to  issue  orders  corresponding." 
Additional  orders,  therefore,  were  assumed  to  be  necessary,  and 
vol.  n.  11 
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the  concluding  sentence  of  the  dispatch  to  the  Minister  of  Dela- 
tions, written  on  the  same  day,  and  already  referred  to,  shows 
what  kind  of  orders  were  contemplated  at  the  time  the  marginal 
decree  was  made.  Prepared  as  those  documents  were  on  the 
same  day,  they  must  be  considered  together,  and  when  so  con- 
sidered, it  is  clear  and  beyond  doubt,  that  the  marginal  decree 
with  respect  to  the  land  was  not  drafted  or  intended  as  a  grant 
or  any  evidence  of  a  grant ;  for  if  it  had  been,  the  officer  who 
drafted  it  never  would  have  asked  for  any  order  upon  the  sub- 
ject from  a  co-ordinate  Department  of  the  Government. 

Request  was  made  by  the  claimant,  in  the  first  place,  that  a 
grant  might  be  made  to  him  as  a  colonist,  and  it  conclusively 
appears,  we  think,  from  an  examination  of  those  dispatches,  that 
the  Mexican  officials  who  wrote  them  never  for  a  moment  con 
templated  that  the  claimant  was  to  have  a  grant  of  land  in  any 
other  mode  than  by  the  usual  proceedings  under  the  coloniza- 
tion laws.  Abundant  confirmation  of  that  proposition,  if  any 
be  needed,  is  to  be  found  in  the  dispatch  from  the  Minister  of 
Relations  to  the  Governor  of  the  Department,  which  is  the  docu- 
ment that  the  claimant  professes  to  regard  as  an  absolute  grant 
of  the  land  described  in  his  petition.  Mexican  officials,  in  their 
correspondence  upon  official  matters  of  domestic  concern,  usually 
transcribe  and  incorporate  into  their  own  dispatches  such  com- 
munications as  they  have  previously  received  upon  the  same 
subject  from  other  official  sources.  Such  was  the  course  pur- 
sued by  the  Minister  of  Relations  in  his  dispatch  to  the  Gov- 
ernor of  the  Department.  He  accordingly  transcribed  into  hid 
dispatch  a  copy  of  the  one  sent  to  him  from  the  Minister  of 
Justice,  in  which  is  also  contained  a  copy  6f  the  before  men- 
tioned communication  to  the  Junta,  and  referring  to  the  entire 
dispatch,  he  states  in  effect,  that  he  transcribed  it  to  the  Gov- 
ernor in  OTder  that  he,  the  Governor,  in  conformity  with  what  is 
prescribed  by  the  laws  and  dispositions  upon  colonization,  may 
put  the  claimant  in  possession  of  the  two  square  leagues  of  land 
which  are  mentioned  in  the  communication.  Conformity  to  the 
laws  and  regulations  upon  the  subject  of  colonization  grants  is 
plainly  contemplated  and  required  by  the  directions  of  that 
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dispatch,  and  consequently  it  is  clear  that  the  Governor  could 
not  put  the  claimant  into  the  possession  of  the  described  tract  in . 
any  other  mode  than  by  the  usual  proceedings  under  those  laws. 

2.  Claimant  calls  this  a  grant,  and  it  is  his  privilege  to  do  so 
if  he  sees  fit ;  but  it  is  "ain  for  him  to  expect  that  this  Court 
can  give  its  sanction  to  any  such  manifest  error.  Vacant  lands 
in  California  belonged  to  the  Supreme  Government,  and  the 
laws  for  the  disposition  of  the  same  emanated  from  that  source. 
U.  S.  vs.  Knight,  (1  Black,  242.) 

General  rules  and  regulations  upon  the  subject  were  accord- 
ingly ordained,  authorizing  the  Governors  of  Territories,  under 
certain  specific  conditions,  to  grant  such  lands  to  such  of  the 
persons  therein  described  as  might  ask  for  the  s$me  for  the* 
purpose  of  settlement  and  cultivation.  Persons  soliciting  such 
lands  were  required  by  those  rules  and  regulations  to  address  a 
petition  to  the  Governor,  setting  forth  their  names,  country,  pro- 
fession and  religion,  and  also  to  describe  the  land  asked  for  as 
distinctly  as  possible,  by  means  of  a  diseflo  or  map  annexed  to 
the 'petition.  He  was  not  required  to  prove  his  representations, 
but  it  was  made  the  duty  of  the  Governor  to  obtain  the  neces- 
sary information  to  enable  him  to  determine  whether  the  case 
fell  within  the  conditions  specified  in  the  regulations,  both  as 
regarded  the  applicant  and  the  land.  None  of  these  conditions, 
of  course,  were  ever  complied  with,  because  the  proofs  show, 
and  it  is  conceded,  that  the  dispatch  was  never  transmitted  to 
the  Governor,  and  that  the  claimant  never  returned  to  that 
Department.  Application  for  a  grant  was  never  made  under 
that  dispatch,  and  so  far  as  appears,  the  Governor  of  the  Depart- 
ment was  never  informed  that  it  had  been  issued.  Unless  the 
lands  were  vacant,  such  an  application  would  have  been  fruit- 
less, as  the  Governor  had  no  power  to  grant  any  other  than 
vacant  lands.  Suppose  it  to  be  true  that  the  mine  is  on  the 
rancho  of  Jos£  Reyes  Berreyesa,  or  that  of  Justos  Larios,  then 
the  power  5f  the  Governor  to  make  he  grant  was  entirely  want- 
ing ;  and  it  would  not  benefit  the  claimant  if  it  were  now  shown 
that  the  mine  was  and  is  on  public  land;  because,  if  his  repre- 
sentations are  to  be  credited,  he,  and  all  those  associated  with 
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him,  fully  believed  that  it  was  not  a  part  of  tl  e  public  domain. 
Contrary  to  this  view,  it  is  insisted  by  the  claimant  that  inas- 
much as  the  President,  by  whose  direction  the  dispatch  was 
issued  and  delivered  to  the  party,  was  in  the  exercise  of  all  the 
powers  of-  Government,  the  non-delivery  of  the  dispatch  to 
the  Governor  of  the  Department  is  wholly  immaterial,  that  the 
dispatch  itself  was  a  decree  of  concession,  and  the  placing  it 
in  the  hands  of  the  grantee  was  a  sufficient  delivery  to  vest  an 
equitable  title  at  least  in  the  claimant. 

8.  Power  in  the  President  to  make  such  a  grant  is  not  denied 
by  the  United  States ;  but  the  question  is,  whether  he  exercised 
or  attempted  to  exercise  any  such  power,  which  under  the 
circumstances  must  depend  upon  the  construction  to  be  given 
to  the  dispatch  of  the  Minister  of  Relations  addressed  to  the 
Governor  of  the  Department.  Explanations  already  given  show 
to  a  demonstration,  we  think,  that  such  is  not  the  true  construc- 
tion of  the  dispatch,  and  consequently  the  proposition  of  the 
claimant  cannot  be  sustained,  and  in  rejecting  the  proposition 
as  untenable,  we  place  our  conclusion  upon  the  ground  that  the 
proposition  assumes  an  erroneous  construction  of  the  dispatch 
under  consideration,  and  is  based  entirely  on  that  assumption. 

.4.  Attempt  is  made  to  support  the  proposition  by  some  of  the 
remarks  of  this  Court  in  the  case  of  &.  S.  v.  Castillero,  (23  How, 
468,)  but  it  is  evident  that  the  construction  given  to  the  opinion 
of  the  Court  in  that  case  is  quite  as  erroneous  as  that  given  to 
the  dispatch  of  the  Minister  of  Relations.'  Title  to  the  island  of 
Santa  Cruz,  near  the  coast  of  that  Department,  was  claimed  in 
that  case  by  virtue  of  a  regular  grant  from  the  Governor.  Such 
grant  it  is  true  had  been  issued  by  the  Governor,  under  a  special 
dispatch  from  the  Minister  of  the  Interior,  but  the  statement  is 
nevertheless  correct  that  the  claimant  held  the  island  under  a 
formal  grant  which  was  in  the  list  of  grants  included  in  the 
Jimeno  index.  Lands  of  the  islands  prior -to  the  20th  day  of 
July,  1838,  had  never,  been  granted  by  the  Governor  of  that 
Department,  and  the  better  opinion  is  that  the  colonization  laws 
did  not  confer  tfce  power  to.  make  such  grants.  Authority  upon 
chat  subject  was  on  that  day  conferred  .upon  the  Governor  in 
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connection  with  the  Departmental  Assembly  by  a  general  otfder, 
as  is  more  fully  explained  in  that  opinion.  Direction  was  given 
to  the  Governor  on  the  same  day  by  a  special  dispatch  that  one 
of  the  islands,  such  as  the  claimant  in  that  case  might  select, 
should  be  assigned  to  him  before  they  proceeded  under  the 
general  order.  He  accordingly  selected  the  island  mentioned, 
and  the  Governor  issued  title  papers  to  the  donee.  Objection 
was  made  here  to  the  confirmation  upon  the  ground  that  the 
grant  had  never  been  approved  by  the  Departmental  Assembly, 
but  the  Court  overruled  the  objection.  Absolute  directions  wfere 
given  in  that  case  in  respect  to  lands  not  authorized  to  be 
granted  under  the  colonization  laws,  and  the  power  so  conferred 
had  been  exercised  and  the  doings  of  the  Governor  in  making 
the  grant  acquiesced  in  for  a  period  of  eight  years  before  the 
jurisdiction  of  the  territory  was  acquired  by  the  United  States. 
Compare  that  statement,  which  is  undeniable,  with  the  facts  of 
this  case  and  it  is  obvious  that  the  supposed  analogy  utterly 
fails. 

By  the  terms  of  the  dispatch  under  consideration  the  proceed- 
ings in  this  case  were  directed  to  be  "in  conformity  with  what 
is  prescribed  by  the  laws  and  dispositions  upon  colonization," 
and  of  course  the  discretion  of  the  Governor  and  that  of  the 
Departmental  Assembly  were  to  be  exercised  in  the  performance 
of  their  respective  duties  under  the  obligations  imposed  by  law. 
Something  also  remained  to  be  done  by  the  claimant  in  order  to 
call  forth  the  exercise  of  that  discretion.  He  must  prepare  and 
present  his  petition  describing  the  land,  and  he  must  also 
prepare  and  present,  if  required,  a  disefio  or  map  of  the  land  jm 
order  that  the  Governor  might  have  the  means  of  ascertaining 
whether  the  tract  solicited  was  vacant  and  so  situated  that  it 
might  properly  be  granted  to  the  applicant.  No  such  petition 
was  ever  presented,  and  no  action  of  any  kind  ever  took  place 
upoi*  the  subject.  But  we  forbear  to  pursue  the  comparison,  as 
it  must  be  obvious,  we  think,  to  every  unprejudiced  mind,  that 
the  two  cases  are  in  no  substantial  respect  alike.  For  these 
reasons  we  are  of  the  opinion  that  the  claim  to  the  two  square 
leagues  of  land  cannot  be  sustained. 
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IT.  Before  entering  upon  the  examination  of  the  questions 
involving  the  validity  of  the  title  of  the  claimant  to  the  mine 
and  mining  right  or  privilege  claimed  by  him,  it  becomes  neces- 
sary to  consider  and  decide  the  question  whether  the  Commis- 
sioners under  the  Act  of  the  3rd  of  March,  1861,  had  jurisdiction 
over  such  a  claim.  Counsel  for  the  claimant  maintain  the 
affirmative  of  that  question/but  the  jurisdiction  of  the  Commis- 
sioners is  denied  by  the  counsel  of  the  United  States  upon 
several  grounds : 

1.  They  insist,  in  the  first  place,  that  the  ownership  of  a  mine 
under  the  Mexican  law  was  not  the  ownership  of  the  land  in 
which  the  mine  was  situated ;  that  it  was  simply  the  ownership 
of  the  right  to  take  from  the  soil  the  minerals  therein  to  be 
found,  and  was  recognized  as  a  right,  severed  from  all  public 
and  private  land  which  was  vested  in  the  sovereign  and  which 
did  not  pass  by  a  grant  of  the  land,  and  was  capable  of  being 
acquired  only  by  a  title  from  the  sovereign  power,  wholly 
distinct  from  the  title  to  the  land. 

2.  Several  of  those  propositions,  if  properly  restricted  and 
rightly  applied,  may  well  be  admitted,  because  when  so  restricted 
and  applied  they  are  ^undoubtedly  correct.  Mines  under  the 
Mexican  law  may  be  the  subject  of  rightful  ownership,  distinct 
from  the  land  as  such  for  agricultural  or  other  ordinary  uses. 
Ownership  of  a  mine,  however,  as  secured  under  the  mining 
ordinance  by  registry  and  juridical  possession,  does  not  consist 
alone  in  the  right  to  take  from  the  soil  the  minerals  therein  to 
be  found,  but  it  also  embraces,  if  necessary  to  the  working  of 
the  mine,  a  right  to  the  exclusive  possession  and  use  of  the 
•nrface  of  the  land  for  an  indefinite  period  within  the  boundaries 
of  the  pertenencias  appertaining  to  the  mining  right  pr  privilege. 
Such  rights  are  by  law  regarded  as  severed  from  private  land 
and  also  from  public  land  when  granted  by  the  usual  forms  of 
conveyance  for  agricultural  or  other  ordinary  purposes.  Gamboa 
by  Heathfield,  p.  182,  sec.  5.  Rights  to  a  mine  not  registered 
can  only  be  acquired  from  the  sovereign  power,  and  it  is  true, 
as  contended  by  the  United  States,  that  the  forms  of  such  a  con- 
veyance are  wholly  distinct  from  those  employed  in  the  ordinary 
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process  of  granting  lands.  Another  branch  of  the  same  propo- 
rtion, not  yet  reproduced,  may  also  be  admitted  in  the  same 
qualified  sense.  Mining  rights  under  Mexican  laws  undoubtedly 
are  usually  held  upon  conditions  not  affecting  the  title  to  the 
land  as  derived  under  the  ordinary  conveyances,  and  it  is  ako 
true  that  such  rights  may  be  acquired  and  held  by  others 
besides  the  owner  of  the  land  under  the  ordinary  grants,  and 
that  such  rights  are  terminable  when  by  their  use  the  minerals' 
contained  in  the  soil  are  wholly  removed.  Granting  all  this, 
still  the  question  arises  whether  a  mine,  together  with  the 
mining  right  or  privilege  appertaining  to  the  same,  is  not  land 
within  the  meaning  of  the  Act  of  Congress  under  which  the 
Commissioners  were  appointed.  Persons  claiming  lands  in  Cali- 
fornia by  virtue  of  any  right  or  title  derived  from  the  Spanish 
or  Mexican  Governments  are  required  to  present  the  same  to  the 
Commissioners  for  adjudication,  and  of  course  the  Commissioners 
have  jurisdiction  to  decide  upon  the  validity  of  all  such  claims. 
9Stat.  at  Large,  632. 

S.  Questions  concerning  mines  and  mining  rights  in  Mexico 
depend  in  a  great  measure  upon  the  provisions  of  the  Ordinance 
of  the  22d  of  May,  1783,  which,  although  ordained  long  before 
her  independence,  by  the  sovereign  of  the  parent  country,  is 
still  in  force  and  constitutes  the  principal  code  of  the*  Republic 
upon  that  subject.  Omitting  unimportant  words,  article  1,  of 
the  6th  title,  reads  as  follows:  Mines  are  the  property  of  my 
royal  crown  as  well  by  their  nature  arid  origin  as  by  their  re- 
union  declared  by  law.  Article  2  contains  the  following  pro- 
vision:  Without  separating  them  from -the  royal  patrimony  I 
grant  them  to  my  subjects  in  property  and  possession  in  such 
manner  that  they  may  sell  them,  retit  them,  pass  them  by  will, 
either  in  the  way  of  inheritance  or  legator,  or  in  any  other  man- 
aei  alienate  the  right  which  in  the  mines  belongs  to  them,  on 
the  same  terms  in  which  they  themselves  possess  it,  and  to  per- 
sons  capable  of  acquiring  it.  Rockw.  on  Mines,  p.  49 ;  Halleck 
Coll.  222. 

Discoverers  of  a  new  mine  in  which  no  pit  or  shaft  had  beer 
opened  might  acquire  three  pertenenoias,  and  if  worked' in  com 
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pany  a  certain  additional  number  not  exceeding  seven  in  all. 
Writers'  do  not  exactly  agree  as  to  what  is  a  pertenencia,  but 
the  better  opinion  is  that  it  is  a  square  of  two  hundred  varas, 
or  five  hundred  and  fifty  feet.  Prima  facie,  the  owner  of  free- 
hold lands,  says  Bainbridge,  is  entitled  to  all  the  minerals  on 
and  underneath  the  surface  with  the  exception  of  royal  mines, 
but  he  admits  that  the  rule  just  stated  is  only  a  presumption  of 
law,  and  that  a  mine  may  form  a  distinct  possession  and  inheri- 
tance by  the  production  of  a  title  distinct  from  that  to  the  sur- 
face. Baihb.,  p.  4.  He  also  admits  that  when  mines  form  a 
distinct  inheritance  and  are  not  attached  to  the  ownership  of 
the  lands  in  which  they  are  situate,  or  form  a  part  of  a  demesne 
of  a  manor,  a  title  to  them  may  be  acquired  or  lost  in  the  same 
manner  as  to  a  common  estate  of  freehold.  Bainb.,  p.  81.  Pro- 
perty in  minerals  unsevered  from  the  land,  says  Collyer,  whether 
held  together  with  or  separately  from  the  property  in  the  land, 
is  what  the  law  terms  a  corporeal  hereditament,  as  distinguished 
from  the  mere  right  to  work  for  them,  which  is  an  incorporeal 
hereditament ;  and  he  also  says  that  an  estate  in  minerals  is  con- 
sidered an  estate  in  land,  and  is  transferable  only  under  the  same 
restrictions,  whether  conveyed  with  or  without  a  conveyance  of 
the  adjacent  soil.    P.  1. 

4.  Courts  of  justice  also  have  had  occasion  to  assert  the  same 
general  principles.  Plaintiff  in  ejectment  was  allowed,  in  Turner 
vs.  Reynolds,  (28  Penn.  R.,  p.  199,)  to  recover  a  coal  mine  which 
be  had  described  in  his  writ  as  land,  although  his  title  was 
under  a  conveyance,  to  him,  not  of  the  tract  of  land,  but  of  the 
coal  which  was  unsevered.  Goal  and  minerals  in  place  are  land, 
say  the  Court  in  (hldwell  vs.  Fulton,  (31  Penn.  R.,  488,)  adding 
in  the  same  connection  that  it  is  no  longer  to  be  doubted  that 
the/  are  subject  to  conveyance  as  such.  Minerals  beneath  the 
surface  of  the  land,  it  is  held  in  the  same  case,  may  be  conveyed 
by  deed,  distinct  from  the  right  to  the  surface,  and  in  enforcing 
that  view  the  Court  remark  that  nothing  is  more  common  in 
that  State  than  that  the  surface  right  should  be  in  one  and  the 
mineral  in  another,  and  we  have  no  doubt  that  the  rule  there 
laid  down  is  oorrect.    Oomyn  vs.  Wheatley,  (Cro.  Jac,  160.) 
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Regarding  the  claim  to  be  folly  proved  as  set  forth  in  the 
petition,  which  is  the  proper  view  to  take  of  the  ease  in  deter* 
mining  the  question  under  consideration,  we  are  of  the  opinion 
that  the  objection  to  the  jurisdiction  of  the  Commissioners  can- 
not be  sustained,  and  it  is  accordingly  overruled.  Rockw, 
chap.  11,  p.  519-629 ;  630-532. 

Y.  Having  come  to  that  conclusion,  it  becomes  the  duty  of 
this  Court  to  examine  the  third  question  presented  for  decision, 
which,  is,  whether  the  claim  to  the  mine,  including  the  mining 
right  or  privilege  as  set  forth  in  the  petition,  is  shown  by  the 
evidence  to  be  a  valid  one  within  the  rules  of  decision  already 
described. 

1.  Property  in  mines  not  discovered,  and  registered  according 
to  law,  whether  the  mine  was  on  public  or  private  lands,  was 
vested,  as  has  already  appeared,  exclusively  in  the  Supreme 
Government,  so  that  private  persons  could  not  acquire  it  or  any 
interest  in  it  in  any  other  mode  than  that  prescribed  in  the  pro* 
visions  of  the  mining  ordinance.  Reference  therefore  must  be 
made  to  those  provisions  to  ascertain  what  they  are  and  what 
the  discoverer  is  required  to  do  in  order  to  acquire  such  a 
property.  Persons  discovering  one  or  more  mineral  hills  abso- 
lutely new,  in  which  there  is  no  mine  or  trial  pit  open,  may, 
under  article  1,  title  6,  of  the  ordinance,  acquire,  in  the  prin- 
cipal vein  which  they  may  select,  three  pertenencias,  continuous 
or  interrupted,  according  to  certain  prescribed  measurements;  and 
if  they  have  discovered  more  than  one  vein  they  may  have  one 
pertenencia  for  each,  to  be  determined  and  marked  out  within 
the  term  of  ten  days..   Halleck  Coll.,  p.  228,  title  6,  art.  L 

Discoverer  of  a  new  vein  in  a  hill  known  and  worked  in 
other  parts  may  have  in  it  two  pertenencias,  provided  he  speci- 
fies them  within  ten  days,  as  mentioned  in  the  preceding  article; 
p.  223,  art.  2.  Article  3  provides  that  he  who  asks  for  a  new 
mine  in  a  vein  known  and  worked  in  other  places  shall  not  be 
a  discoverer.  Such  persons  as  are  described  in  the  preceding 
articles  who  desire  to  secure  the  benefit  of  those  provisions  are 
required  by  article  4  of  the  same  title  to  present  themselves 
with  a  wiitten  statement  before  the  Mining  Deputation  of  that 
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Territory  or  the  nearest  one,  should  there  be  none  ther^  stating 
in  it  their  names  and  those  of  their  partners,  if  they  have  any, 
the  place  of  their  Ijirth,  their  residence,  profession  and  employ- 
ment, and  the  most  particular  and  distinguishing  featture  of  the 
place,  hill  or  vein,  of  which  they  ask  adjudication ;  all  of  which 
circumstances  and  the  hour  in  which  the  discoverer  presents 
himself  shall  be  noted  in  a  book  of  registry,  which  the  Mining 
Deputation  and  Notary,  if  there  be  one,  shall  keep,  and  this 
being  done,' his  written  statement  shall  be' returned  to  him  at- 
tested for  his  due  security.  Notices  are  then  to  be  affixed  to  the 
doors  of  the  church,  the  Government  houses*  and  other  public 
places  of  the  town  for  due  information,  and  the  command  is  that 
the  discoverer  within  ninety, days  shall  make  or  cause  to  be 
made,  in  the  vein  or  veins  of  his  registry  a  pit  or  well  (pozo)  of 
one  and  a  half  varas  in  diameter  at  it*  mouth  and  ten  varas  deep, 
and  that  as  soon  as  this  shall  be  done,  ofte  of  the  deputies  shall 
personally  go,  accompanied  by  the  Notary,  if  there  be  one,  and  if 
there  be  none,  by  two  assisting  witnesses,  and  by  the  professional 
mining  expert  of  that  Department,  to  inspect  the  course  and 
direction  of  the  vein,  its  width,  its  dip  or  inclination  to  the  hori- 
zon, called  lay  or  slope,  its  hardness  or  softness,  the  greater  or 
lesser  solidity  of  its  sides,  and  the  kind  or  principal  indications 
of  the  mineral,  taking  an  exact  account  of  all  this  in  order  that 
it  may  be  added  to  the  corresponding  part  of  his  registry,  with 
the  evidence  of  possession,  which  shall  immediately  be  given  to 
him  in  the  name  of  the  sovereign  measuring  to  the  party  his 
pertenencias,  and  causing  him,  as  required  in  the  subsequent 
directions  of  the  ordinance,  to  fix  stakes  in  his  boundaries. 
Following  these  regulations,  an,d  as  the  conclusion  of  the  article 
in  which  they  are  contained,  it  is  ordained  to  the  effect  that 
when  all  this  is  done  "there  will  be  delivered  to  him  an  attested 
copy  of  the  proceedings  as  a  corresponding  title."  * 

Contestants  appearing  during  the  ninety  days  may  prefer  a 
oounter  claim,  and  in  that  event  it  becomes  the  duty  of  the  tri- 
bunal to  adj  idge  the  right  to  him  who  shall  make  the  bettei 
proo(  but  no  cfne  shall  have  any  right  to  be  heard  unless  hi1 
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shall  appear  within  that  time.  Halleek  ColL,  p.  224  arts.  4 
and  6. 

Strict  compliance  with  the  law  is  required,  as  appears  by 
all  the  writers  upon  the  subject,  and  the  18th  article,  of  tide 
19,  provides  in  effect  that  the  regulations  shall  be  executed 
with  the  greatest  exactness,  precisely  as  they  are  written  and 
intended.  Halleek  ColL,  p.  807;  Bockw.,  p.  110;  Thompson 
on  Mines,  188. 

Properly  speaking,  says  Gamboa,  the  register  is  the  book  is 
which  deeds  and  grants  are  entered  for  perpetual  remembranoe 
thereof,  so  that  if  they  be  lost,  torn  or  defaced,  or  if  any  ques- 
tion be  raised  as  to  their  identity  or  authenticity,  recourse  may 
be  had  to  such  book.  Registry,  says  the  same  author,  is  the 
basis  of  a  title  to  a  mine,  and  the  attributive  cause  of  the  sub- 
ject's right  of  property  in  it ;  the  Crown  haying  subjected  the 
proprietor  to  this  obligation  when  he  made  the  mines  common, 
30  that  "no  mine  can  be  lawfully  worked  until  registry  is 
made,  without  which  it  is  liable  to  be  registered  by  any  other 
person;  the  form  of  .the  ordinance  not  having  been  complied 
with."  Although  that  commentary  was  written  before  the  date 
of  the  ordinance  which  must  furnish  the  guide  in  this  case,  still 
the  views  of  the  writer  have  an  important  bearing  upon  the 
questions. presented,  as  showing  the  universality  of  the  rule, 
that  not  even  the  discoverer  can  acquire  any' title  to  a  mine 
without  registry.    Gamboa,  pp.  148,  145. 

2.  Petition  in  this  case  was  presented  to  the  Commissioneri 
on  the  80th  day  of  September,  1862,  and  on  the  8th  day  of 
January,  1866,  their  decree  was  made,  confirming  the  claim  to 
the  mine  and  to  the  entire  mining  right  or  privilege  as  therein 
set  forth.  When  the  petition  was  filed,  the  claimant,  as  required 
by  law,  also  presented  the  documentary  evidences  of  title  on 
which  he  relied  to  show  that  the  claim  ought  to  be  confirmed 
Throughout  the  whole  period  that  the  case  was  pending  before 
the  Commissioners,  those  documents  appear  to  have  remained 
on  file  as  the  foundation  of  the  claim,  and  were  finally  urged 
upon  the  consideration  of  that  tribunal  as  true  copies  of  origi- 
nals existing  in  the  office  of  the  magistrate  before  whom  the? 
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purported  to  have  been  executed.  Final  adjudication  was  made 
by  the  Commissioners  and  the  claim  confirmed  upon  that  ground, 
and  so  far  as  appears,  without  the.  slightest  suspicion  that  the 
copies  filed  in  the  case  as  documentary  evidence  under  the  Act 
of  Congress  were  not  true  copies  of  originals  on  file  as  alleged, 
or  that  the  originals  did  not  import  absolute  verity.  They  of 
course  regarded  the  documents  as  authentic,  and  considering 
how  fully  they  are  attested  by  official  certificates,  and  that  all 
of  the  signatures  were'  thoroughly  proved  by  the  positive  testi- 
mony of  two  witnesses,  it  is  difficult  to  see  how  they  could  have 
come  to  any  different  conclusion,  especially  as  there  was  no 
opposing  evidence  in  the  case.  Additional  testimony,  however, 
of  a  very  important  character  was  taken  upon  the  subject  in  the 
District  Court  while  the  case  was  pending  there,  and  it  now 
becomes  the  duty  of  this  Court  to  decide  the  question  upon  a 
very  different  state  of  facts.  Other  parties  it  seems,  besides  the 
petitioner,  are  interested  in  this  claim,  and  in  order  that  the 
evidence  may  be  understood,  and  the  testimony  of  the  witnesses 
properly  appreciated,  it  becomes  necessary  to  advert  to  the  cir- 
cumstances under  which  some  of  these  parties  acquired  their 
supposed  title. 

According  to  the  testimony,  the  mine  is  within  the  county  of 
Santa  Clara,  and  is  situated  in  a  spur  of  the  Sierra  Azul  or  Blue 
Mountain,  some  sixteen  or  seventeen  hundred  feet  above  the 
level  of  the  sea,  and  fifteen  miles  southwardly  from  the  city  of 
San  Jos6.  Discovery  of  mineral  there  was  first  made  by  the 
Indians  at  a  very  early  period,  and  they  were  accustomed  to 
obtain  the  mineral  and  use  it  for  paint.  Civilized  men  also  had 
knowledge  of  the  mineral  and  of  the  location  of  the  mine  more 
than  twenty  years  before  the  discovery  made  by  the  claimant, 
but  it  no  where  appears  that  any  one  had  discovered  that  the 
mineral  contained  quicksilver.  Two  persons,  Antonio  Sufiol 
and  Louis  Chaboya  erected  a  mill  on  a  stream  in  that  neighbor- 
hood some  time  during  the  year  1824,  and  tried  to  get  silvet 
out  of  the  mineral.  People  generally  knew  that  there  was  a 
mine  there,  but  they  did  not  know  what  kind  of  a  minoral  it  con- 
tained.   By  authority  of  the  Government  the  claimant*  in  the 
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autumn  of  1845,  made  a  journey  to  the  fort  of  John  A.  Sutter, 
to  negotiate  with  the  proprietor  for  its  purchase.  Proceeding 
from  Monterey,  he  and  his  party,  consisting  of  Jos6  Castro  and 
four  others,  besides  a  guard  of  some  twenty  soldiers,  travelled 
on  the  route  leading  through  Santa  Clara,  and  his  testimony 
shows  that  when  near  that  place  this  mine  was  mentioned  by 
his  principal  companion.  While  there,  some  of  the  specimens 
of  the  ore  were  shown  to  him,  and  one  of  the  witnesses  testified 
that  he  visited  the  mine.  Some  examination  of  the  mineral  was 
made  by  him  at  that  time,  but  he  presently  left  and  pursued  hit 
journey  to  Sutter's  fort,  where  he  arrived  on  the  11th  day  of 
November,  1845.  Remaining  there  but  a  short  time,  he  then 
returned  to  Santa  Clara,  where  he  pursued  his  investigations  by 
certain  rude  experiments,  and  discovered  that  the  mineral  con 
tained  quicksilver.  His  first  step,  as  alleged,  was  to  form  a 
partnership  for  working  the  mine.  Such  an  instrument  bearing 
date  the  2d  day  of  November,  1846,  is  one  of  the  documents 
which  was  filed  with  the  petition.  Original  interests  in  mines 
are  usually  acquired  under  a  division  of  the  mine  into  twenty  - 
four  parts,  called  barras  or  shares,  and  by  reference  to  the 
instrument  of  partnership  it  will  be  seen  that  it  was  framed  upon 
that  principle.  Four  shares  were  assigned  to  Jos6  Castro,  four 
shares  to  S.  ahd  T.  Robles,  four  shares  to  the  Padre  Real  and 
twelve  shares  were  retained  by  the  claimant.  They  commenced 
working  the  mine  in  a  small  way,  and  the  claimant  remained 
there  until  some  time  in  the  month  of  March  or  April  following, 
when  he  left  for  the  City  of  Mexico  and  never  returned  to  that 
Department  Affairs  of  the  mine  were  left,  at  least  for  a  time, 
in  hands  of  the  Padre  Real. 

On  the  13th  day  of  January,  1846,  James  Alexander  Forbes, 
British  Vice  Consul  for  California,  wrote  to  Eustace  Barron,  of 
the  firm  of  Barron.  Forbes  &  Co.,  at  Tepic,  that  the  claimant 
was  working  a  quicksilver  mine  near  the  Mission  of  Santa  Clara 
Alexander  Forbes  of  the  same  firm  and  British  Vice  Consul  a 
Tepic,  on  the  15th  day  of  April,  1846,  wrote  to  J.  A.  Forbes 
requesting  the  former  to  furnish  him  as  correct  information  as 
posaibl )  respecting  the  quicksilver  mine  mentioned  in  his  pre- 
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ceding  letter.  Possession  of  the  mine  was,  prior  to  the  28d 
day  of  September,  1846,  delivered  to  James  Alexander  Forbes 
bj  the  Padre  Real,  the  agent  of  the  claimant,  as  appears  by  the 
fact  that  on  that  day  he  wrote  to  Alexander  Forbes,  of  Tepic, 
that  he  wfes  in  charge  of  the  mine  and  was  about  making  a 
bargain  for  four  shares.  Two  shares  were  purchased  by  James 
A.  Forbes  of  S.  &  T.  Robles  about  the  time  he  took  possession 
of  the  mine.  Arrangements  were  made  with  equal  activity  by 
Alexander  Forbes  to  get  control  of  the  same  property.  On  the 
24th  day  of  November  of  the  same  year  he  instructed  his  agent 
in  the  City  of  Mexico  to  purchase  shares  for  him  of  the  claimant, 
and  on  the  28th  day  of  the  same  month  he  concluded  with  the 
agent  of  Jos6  Castro  a  contract  for  a  lease  or  avio  of  the  mine 
for  the  term  of  sixteen  years,  which  term  is  not  yet  expired. 
His  agent  purchased  five  shares  for  him  in  the  City  of  Mexico, 
and  other  shares  were  also  purchased  by  James  A.  Forbes. 
Shares  were  also  purchased  by  Robert  Walkinshaw  and  other 
parties  in  the  City  of  Mexico  and  elsewhere.  Most  or  all  of  the 
deeds  of  conveyance,  whether  executed  by  the  claimant,  Castro, 
the  Messrs.  Robles,  or  the  Padre  Real,  refer  to  the  writing  of 
partnership  as  the  foundation  of  the  title,  and  none  of  them 
make  any  reference  whatever  for  any  purpose  to  the  supposed 
act  of  registry,  or  to  the  act  of  juridical  possession  supposed  to 
have  been  executed  by  the  Alcalde  of  San  JosS  Guadalupe. 

8.  Appeal  was  taken  by  the  United  States  to  the  District 
.  Court  on  the  16th  of  April,  1856,  and  from  that  time  to  the  date 
of  the  .final  decree  the  case  was  pending  in  that  Court.  Reasons 
for  the  appeal,  as  assigned  by  the  United  States,  are  that  the 
claim  is  invalid,  and  that  is  the  principal  question  that  remains 
to  be  considered.  •  Written  notice  was  served  upon  the  claimant 
by  the  District  Attorney  of  the  United  States  on  the  18th  day 
of  August,  1856,  to  produce  the  original  paper  of  which  Exhibit 
A  is  a  copy,  to  be  used  in  the  examination  of  witnesses.  Ex* 
hibit  A  comprises  the  documents  filed  with  the  petition  as 
copies  of  originals  on  file  in  the  proper  office  of  the  Alcalde 
Claimant  ace  irdingly  produced  the  document  which  is  the  one 
denominated  Exhibit  R,  No.  2,  in  the  record.    Recurring  to  ihc 
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document  it  will  be  seen  that  while  it  has  all  the  certificate 
appended  to  it  which  are  described  in  the  copies  filed  with  the 
petition,  still  it  shows  to  a  demonstration  that  the  copies  were 
neither  faithful  nor  to  the  letter,  as  was  well  said  by  the  District 
Judge  when  his  attention  was  first  calleS^to  the  subject  Certi- 
ficate of  James  W.  Weekes  is  one  of  the  number  of  certificates 
appended  to  the  document.  When  produced  it  was  shown  to 
him  while  he  was  under  examination  as  a  witness,  and  upon 
being  asked  whether  he  had  ever  seen  the  paper  before,  he 
answered  that  he  had,  and  that  the  signature  to  the  certificate 
was  his  signature.  At  first  he  seemed  to  suppose  that  it  was  a 
copy  of  what  remained  in  the  archives  at  that  time,  but  imme- 
diately stated  that  he  himself  recorded  it  in  the  book  of  registry, 
and  that  he  received  the  document  which  he  so  recorded  from 
James  Alexander  Forbes.  He  was  appointed  Alcalde  in  1848, 
and  he  expressly  states  that  the  person  before  named  brought 
the  paper  to  him  and  requested  'him  to  record  it,  and  that  he 
did  so  while  he  was  Alcalde.  Original  document  was  presented 
to  the  witness,  as  he  states,  by  J.  A.  Forbes,  and  the  copy  was 
also  made  by  him,  showing  that  the  witness  not  only  made  the 
record  without  any  other  knowledge  of  the  paper  than  what  be 
received  from  his  employer,  but  that  he  also  signed  the  certifi- 
cate certifying  that  it  was  "  a  faithful  copy  made  to  the  letter 
from  its  original,"  without  ever  having  compared  it  with  the 
paper  presented,  and  when  in  point  of  fact  it  was  not  a  true 
copy.  Examination  of  James  W.  Weekes  took  place  on  the 
18th  of  August,  1857,  and  on  the  14th  of  December,  in  the  same 
year,  James  Alexander  Forbes  was  also  examined  by  the  United 
States  upon  .the  same  subject.  His  testimony  fully  confirmed 
the  statements  of  James  W.  Weekes  that  the  copy  was  made  on 
the  20th  day  of  January,  1848,  and  that  the  certificate  of  the 
Alcalde,  as  well  as  the  body  of  the  instrument,  were  in  his  owl 
handwriting,  showing  that  all  the  Alcalde  had  to  do  in  the 
matter  was  to  affix  his  signature  to  a  paper  already  prepared. 
Witness  last  named  thinks  he  prepared  the  copy  at  the  mine ; 
and  he  states  positively  that  he  obtained  the  paper  which  he 
used  as  the  original  from  Alexander  Forbes  who  was  then  at 
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the  mine.  Pressed  to  explain  where  lie  got  certain  words 
appearing  on  the  first  page  of  the  document,  he  frankly 
admitted  that  he  did  not  know,  and-,  finally  stated  that  he  copied 
the  paper  that  was  handed  to  him  by  his  namesake  and  asso- 
ciate in  that  business.  Attempts  were  made  to  impeach  this 
witness,  but  his  material  statements  are  so  folly  confirmed  that 
it  is  unnecessary  to  reproduce  the  evidence  in  that  behalf. 
Unmistakable  proof  therefore  is  exhibited  that  the  adjudication 
of  the  Commissioners  was  based  upon  documents  which  were 
fabricated,  and  it  follows  as  a  necessary  consequence  that  the 
claimant,  when  he  filed  his  petition,  did  not  comply  with  the 
provision  of  law  which  required  him  to  present  to  the  Commis- 
sioners the  documentary  evidences  relied  on  by  him  in  support 
of  his  claim.  Those  papers,  strictly  speaking,  are  denominated 
the  registry,  the  act  of  juridical  possession  and  the  writing  of 
partnership,  but  the  counsel  at  the  bar  have  treated  the  entire 
document  as  an  espediente,  and  as  that  is  a  convenient  designa- 
tion, it  will  be  adopted  in  this  investigation. 

4.  Espediente  No.  1,  called  by  the  Attorney-General  the 
Wakes'  espediente,  must  be  rejected  as  invalid.  Certain  char- 
acteristics of  the  paper,  however,  should  be  noted  in  addition  to 
those  already  mentioned,  in  order  that  the  other  documents 
subsequently  introduced  may  be  compared  with  it  as  a  test  of 
their  verity.  Caption  and  indorsement  as  translated  are  "year 
1845.  Espediente  of  the  denouncement,  possession,  and  partner- 
ship of  the  quicksilver  mine  called  Santa  Clara,  jurisdiction  San 
JoaS  Gaudalupe,  in  upper  California."  Contents  are:  1.  Peti- 
tion of  claimant  announcing  the  discovery  of  a  silver  mine  with 
ley  of  gold.  2.  Supplementary  petition  stating  that  besides  silver 
and  gold  he  had  taken  out  liquid  quicksilver.  3.  Act  of  pos 
session  signed  by  Antonio  M:-Pico.  4.  Receipt  of  same  for  foes 
amounting  to  $25.  5.  Writing  of  partnership.  Date  of  act  of 
possession  is  Juzgado  of  San  Jos6  Gaudalupe,  December  80.. 
1845.  Articles  of  partnership  are  for  a  mine  of  silver,  gold  and 
quicksilver,  and  are  dated  on  the  2d  day  of  November,  1846, 
*ome  twenty-five  days  before  quicksilver  was  discovered. 

Noting  these  characteristics  a3  proper  to  be  considered  in 
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connection  with  those  previously  mentioned,  we  dismiss  the 
document  as  wholly  unworthy  of  credit. 

6.  Second  espediente,  called  the  Fernandez  espediente  by  the 
Attorney-General,  is  the  one  introduced  by  the  claimant  on  the 
6th  day  of  November,  1857,  when  Josd  Fernandez  was  examined 
«  second  time  as  a  witness.  His  first  examination  was  on  the 
28th  day  of  March,  1855,  while  the  case  was  pending  before  the 
Commissioners.  No  such  espediente  was  exhibited  then,  and 
no  inquiries  were  made  of  the  witness  upon  the  subject.  Re- 
quest was  made  of  the  witness  on  this  last  occasion  to  look  at 
the;  document  shown  him  by  the" 'claimant  and  say  whether  he 
knew  in  whose  handwriting  it  was,  and  whether  the  signatures ' 
Of  Pedro  Chabolla  or  Cbaboya  appearing  thereon  were  genuine. 
Answer  of  witness  was,  that  the  dbcuihent  was  in  the  hand 
writing  of  Salvio  P&ohebo;  and  that  the  respective  signatures  of 
Chabolla  were  genuine.  Other  documents  wferfe  then  shown  to 
the  witness,  and  updn  being  asked  Whether  the  signatures  were 
genuine,  his  answer  Was  in  the  affirmative.  Thtfse  documents 
are  as  follows:  1.  Petition  of  JoaS  Castro,  dated  tie  27th  day 
of  June,  1846,  ftddr^&ed  to  the  Alcaldfe  of  first  nomination  of 
the  Pueblo  of  San  Jos6  de  GraMaltfpe,  in  $iioh,  among  other 
things,  he  solibits  three  pertenencias  for  himself  and  associates 
in  addition  to  th'ctee  previously  conceded^  and  requests  that  the 
petition  may  be  attached  to  the  Ibrmei  espediente.  Margin' of 
that  paper  contains  an  order  signed  Pacheco,  and  dated  Pueblo 
of  San  Jo&6  Qaudalupe,  June  29th,  1846,  as  folloWs :  Let  this  be 
included  and  archived  as  the  party  requests.  2.  Claimants  two 
petitions  in  respect  to  the  registry  of  the  mine.  8.  Alcalde's 
act  of  possession,  which  is  dated  Juzgado  de  San  Jos£  Gauda- 

lupe,  December, ,  1845.    Signatures  to  the  act  of  possession 

are  Antonio  Ma.  Pico  with  Antonio  Sufiol  and  Jos6  Noriega  as 
assisting  witnesses.  Separate  certificates  of  Pedro  Chaboya  are 
appended  to  each  of  those  papers.  Three  of  the  certificates  are 
without  date,  but  the  one  appended  to  the  act  of  possession  is 
dated  on  the  18th  day  of  August,  1846.  Writing  of  partner- 
ship, so  called,  is  wanting  in  the  espediente,  which  came  from 
/he  bands  of  the  claimant.  Although  Pedro  Chabolla  wa# 
vol.  ii.  12 
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examined  as  a  witness  by  the  claimant,  still  no  questions  were 
asked  him  respecting  this  document.  Testimony  of  Salvio  Pa- 
checo  shows  that  the  whole  body  of  the  instalment  is  in  hie 
handwriting,  but  he'  omits  to  state  from  what  he  copied  it,  and 
foils  to  give  any  explanation  upon  that  subject.  He  saya  he  is 
acquainted  with  the  signature  of  Pedro  Chaboya,  and  that  his 
signatures  to  his  certificates  are  genuine,  but  he  did  not  see  him 
sign  his  name,  and  does  not  state  how  he  became  acquainted  with 
his  handwriting.  Signer  of,  t%  certificate  testifies  that  he  could 
not  write,  that  he  could  only  "paint  Jus  name,"  and  that  it  was 
with  great  difficulty,  j^iat the,c<>uld  r,ead  any  kind  of  writing. 
Caption  of  the  dc^umepi  is  No.  1,  and  it  is  endorsed  "  Diligen- 
cias  en  el  Keg^tro^whjc)*  signify  that  it  should  be  promptly 
registered. .  Receipt.  6i  Antonio  Ma.  Pico,  as  shown  on  espe- 
diente  No.  1,  ip  whoUj./^nting  in  this  document.  Considering 
tty}t  the  signer  of  the  certificates  could  not  write  or  read  writing, 
and  has  n'cj t  been  called  £s<  t  fatness  to  verify  the  document,  it 
is  entitle*!  to  very  |it^le  oo^dderation.  Circumstances,  however 
will  render  it  nepes^ry  to  vreour  to  this  paper  again  after  refer- 
ring to  certain  othejr  doauments  introduced  by  the  claimant. 

6.  Sspediente  No.  ,3,  called  by  the  Attorney-General  the 
Halleck  espedient^,  ia  endorped  as  filed  in  the  case,  on  the 
SOth  day  of  Jsyywy,  1858,  but  it  is  certain  that  testimony 
respecting  it  wqs  introduced  at  an  earlier  date.  Deputy  Recor- 
der of  Santa  Claii  County  was  examined  by  the  United  States 
in  respect  to  a  similar  paper  on  the  18th  day  of  August* 
1867,  but  insisting  upon  his  right  to  retain  the  document,  a 
traced  copy  of  it  was  made,  and  on  the  twenty-ninth  day  of 
the  same  month,  the  copy  was  filed  in  the  case  by  the  United 
States.  On  the  23d  day  of  October  following,  another  Deputy 
Recorder  of  that  OorMj  was  examined  by  the  claimant  in 
respect  to  the  same  or  a  similar  document  Exhibiting  a 
document,  entitled  "Posesion  de  la  mina  St*.  Clara,  alio  de 
1845/'  he  stated  that  he  obtained  it  from  the  office  of  the 
Recorder.  Enquiry  was  made  of  him  when  he  went  into  that 
office,  and  whether  he  did  not,  in  1862,  see  there  the  document 
produced.    His  apswers  were  that  he  bad  the  entire  charge  of 
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the  office  from  the  fell  of  1862  to  the  summer  of  1868,  but  that 
he  had  no  recollection  of  seeing  the  document  there  during  the 
first  year.  Explanations  were  then  given  by  the  witness,  in 
which  he  stated  that  the  first  recollection  he  had  of  the  docu- 
ment was  a  few  days  before  the  date  of  the  filing  on  the  back 
of  the  paper,  which  is  as  follows:  "Filed  February  26th,  A.  D 
1868,  at  12  o'clock.  A.  M.— J.  M.  Murphy,  Recorder,  by  S.  C. 
Houghton,  Deputy,"  who  is  the  witness ;  and  he  goes  on  to  say 
that  just  previous  to  that  time,  James  A.  Forbes  called  at  the 
office  of  the  Recorder,  and  after  describing  the  paper,  desired  to 
seethe  record  of  it  Search  was  accordingly  made  by  the  witness, 
but  he  could  find  none  such  there,  although  he  says  that  he  and 
die  applicant  searched  for  it  more  than  a  day.  What  the  party 
was  looking  for,  says  the  witness,  was  the  record  of  the  paper 
and  ndt  the  paper  itself,  but  they  could  find  nothing  of  the  kind, 
although  the  search  was  thorough  and  faithful.  * 

Unsuccessful  though  they  were  at  that  time,  still  the  desired 
.  document,  in  the  course  of  a  few  days,  was  found  there  without 
any  further  search ;  for  the  witness  states  that  some  days  after 
that,  he  found  the  paper  in  the  office,  either  in  the  top  of  his 
desk  or  one  of  its  pigeon-holes,  and  he  says  that  he  was  sur- 
prised that  it  should  be  there  without  his  knowing  it,  but  having 
found  it,  he  kept  it  safely  until  the  party  who  inquired  for  it 
came,  and  it  was  then  filed  at  his  request.  Attention  is  called 
by  the  claimant  to  the  fact  that  there  was  written  in  pencil  on 
the  back  of  the  paper,  as  follows,  « Filed  8  o'clock,  P.  M.,  18 
January,  1851— J.  T.  Richardson,  Recorder,  S.  G.  C.,"  but  in 
view  of  the  circumstances  which  surround  the  paper  the  fact 
referred  to  cannot  have  much  weight.  Pencil  marks  could  be 
added  to  the  filing  quite  as  easily  as  the  paper  itself  could  be 
foisted  into  the  pigeon-holes  in  the  desk  of  the  Recorder.  Inter- 
rogatories were  also  propounded  to  H.  W.  Halleok  in  respect  to 
that  document,  and  the  time  when  it  was  deposited  in  the  office 
of  the  Recorder  of  Santa  Clara  County. 

Speaking  of  the  document,  the  witness  said  he  thought  it  to 
be  the  one  taken  by  the  Mayor,  "  in  my  presence,"  from  his  office, 
and  transferred  to  the  office  of  the  County  Recorder  in  the 
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winter  of  1861,  during  the  session  of  the  Legislature,  and  lie 
thought  in  the  month  of  January  of  that  year. 

Recollection  of  witness  is  that  he  first  went  to  the  office  of 
the  Recorder  for  a  copy  <#  the  papers  connected  with  the  mine, 
but  was  told  that  the  greater  portion  of  the  old  Alcalde  papers 
were  in  the  office  of  the  Mayor.  Learning  that  fact,  he  went  to 
the  latter  office,  where,  on  overhauling  certain  old  papers  in  an 
old  desk,  he  found  this  one  among  them.  Witness,  as  he  states, 
only  remembers  the  papers  he  found  there  from  the  general 
subject-matter  of  it*  contents,  as  purporting  to  be  an  original 
paper,  containing  the  denouncement  and  juridical  possession  of 
the  mine.  Document  embracing  a  copy  of  espediente,  number 
one,  was  shown  to  the  witness,  and  he  was  asked  whether  it  was 
not  a  copy  of  the  one  he  found  in  the  office  of  the  Mfcyor ;  to 
which  he  answered,  that  he  could  not  remember  whether  it  con-' 
tained  the  same  papers  as  that,  more  or  less.  Obviously  the 
recollections  of  the  witness  upon  the  subject  are  very  imperfect 
and  indistinct,  and  consequently  his  statements  are  so  qualified 
and  so  far  short  of  positive  declarations  that  they  can  hardly  lie 
regarded  as  evidence.  Indistinct,  however,  as  the  recollections 
}f  the  witness  are,  still  it  is  evident  that  he  regards  the  paper  us 
the  original  denouncement  and  juridical  possession  of  the  mine, 
because  he  says  so  in  answer  to  the  direct  interrogatory  put  to 
him  by  the  United  States,  but  his  opinion  in  that  behalf  cannot 
be  regarded  as  satisfactory  proof  of  the  fact,  especially  when 
considered  in  connection  with  his  previous  answers  as  to  his 
means  of  knowledge  and  the  state  of  his  recollections. 

7.  Those  interested  in  the  mine  could  not  have  believed  on  the 
18th  day  of  December,  1850,  that  any  such  original  document, 
or  duly  authenticated  copy  thereof,  was  in  the  State  of  California, 
as  is  evident  from  the  affidavit  of  their  counsel,  signed  and  sworn 
to  on  that  day.  Suit  had  been  commenced  in  the  County  Court, 
by  the  widow  and  heirs  of  Josl  Reyes  Berreyesa,  against  all  of 
the  persons  in  possession  <?f  the  mine,  to  recover  possession  of  a 
certain  tract  of  land,  including  that  in  which  the  mine  .was  situ 
ated.  Defendants  were  Isidoro  de  la  Torre,  of  Mazatlan ;  Alex- 
ander  Forbes,  William  Barron,  and  Eustacho  Barron,  of  Tepio, 
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John  Parrot,  of  San  Francisco ;  and  James  A.  Forbes,  and  Robert 
WaUdnshaw  of  the  County  of  Santa  Clara.  Court  granted  a 
rule  on  the  18th  of  September,  1850,  requiring  defendants  to 
produce  "  certain  papers  or  copies  thereof,"  to  be  used  in  the 
trial  of  that  cause.  Among  those  specified  in  the  motion  were 
certain  papers  of  a  pretended  denouncement  of  the  mine  in  1816. 
Papers  were  not  produced,  and  the  affidavit  of  the  counsel  was 
filed  to  support  a  motion  for  a  continuance.  Affidavit  stated  to 
the  effect  that  the  original  denouncement  of  the  mine,  of  New 
Almaden,  and  the  act  of  juridical  possession  given  of  the  same 
in  the  year  1846,  were  held  by  parties  in  Mexico,  which  had  not 
then  been  received,  although  the  defendants  had  exercised  all 
due  diligence  to  procure  and  produce  them. 

Referring  to  the  contents  of  this  espediente,  it  will  be  seen 
that  it  contains :  1.  Petition  of  Jos6  Castro,  already  described. 
2.  Petitions  of  claimant.    8.  Alcalde's  act  of  possession. 

None  of  the  certificates  exhibited  in  the  other  espedientes  are 
to  be  found  in  this  document.  Testimony  was  adduced  to  show 
that  the  several. papers  were  genuine,  and  the  witnesses  most 
relied  on  for  that  purpose  were  Josl  Castro,  Antonio  Ma.  Pico, 
together  with  Antonio  Sufiol  and  Jos6  Noriega,  the  two  assist- 
ing witnesses  to  the  act  of  possession.  Full  proof  was  exhibited 
that  no  one  of  the  papers  was  written  by  the  person  or  persons 
who  signed  it,  and  it  was  satisfactorily  shown  that  each  paper 
was  in  a  handwriting  different  from  all  the  rest.  Satisfactory 
proof  also  was  exhibited  that  the  petition  of  Jos6  Castro  was  in 
the  handwriting  of  Benito  Diaz,  and  he  testified  that  he  wrote  it 
Ive  or  six  months  after  our  conquest  of  that  Department 
Writing  of  partnership,  and  the  receipt  of  Pico  for  his  fees  are 
both  wanting  in  this  document.  Caption  of  the  document  is: 
"  Posesion  de  la  Mina  de  Sta.  Clara,  afio  de  1845/'  and  the  act 
of  possession  is  dated  Juzgado  de  San  Jos6  Guadalupe,  Decem- 
ber — >  1845. 

8.  Two  inventories,  purporting  to  contain  a  list  of  documents 
in  the  Juzgado  of  San  Jos&  were  also  introduced.  Included  in 
the  schedule  of  the  first  one,  which  is  dated  on  the  2d  day  of 
Tanuary,  1846  :s  the  following :  posesion  de  la  Mina  tie  Sta. 
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Clara,  a  D.  Andres  Castillero ;  but  the  second,  whioh  is  dated 
on  the  10th  day  of  November  of  the  same  year,  shows  net.  trace 
of  any  such  paper.  Testimony  of  H.  0.  Melone  should  also  be 
noticed  in  this  connection,  as  he  was  the  first  clerk  of  the  Alcal- 
de's Court,  under  our  military  occupation.  His  statement  is, 
that  he  never  saw  the  document  or  heard  it  spoken  o£  although 
he  had  occasion  to  examine  the  papers  there,  one  by  one,  in  order 
to  select  such  as  should  go  to  the  office  of  the  Recorder  from  such 
as  he  was  required  to  keep  as  county  clerk. 

9.  Fourth  espediente  is  the  one  called  the  Walkinahaw  espe- 
diente  by  the  Attorney-General,  and  is  the  last  of  the  series 
introduced  by  the  claimant,  as  the  documentary  evidences  of 
his  title,  to  the  mine  and  mining  right,  or  privilege  described  in 
his  petition.  Contents  of  the  espediente  axe  as  follows :  1.  Peti- 
tions of  the  claimant,  as  in  the  first  espediente.  Appended  to 
each  is  also  a  certificate  of  Pedro  Chabolla,  dated  the  18th  of 
January,  1846,  certifying  that  the  petitions  respectively  were 
copies  of  originals,  and  each  certificate  purports  to  have  been 
signed  in  the  presence  of  P.  Sansevan  and  Jose  Sufiol,  as  assist- 
ing witnesses.  8.  Pico's  receipt  for  twenty-five  dollars  as  fees. 
Introductory  part  of  the  receipt  corresponds  to  that  in  the  first 
espediente,  but  he  also  describes  the  mine  as  one  "in  lands  per- 
taining to  Don  Josi  Reyes  Berreyesa."  Castro's  petition  and  the 
writing  of  partnership  are  both  wanting,  and  there  is  no  certifi- 
cate of  Pedro  Chabolla  appended  to  the  act  of  possession  or  any 
certificate  of  any  kind.  Another  peculiarity  of  this  document 
consists  in  its  caption,  and  as  that  part  of  the  paper  is  of  con 
siderable  importance  in  the  investigation,  it  will  be  given  with- 
out abbreviation.    It  is  as  follows : 

"Yeab1845. 
'Espediente  of  the  Pmotmcement,  Possession,  and  Partnership  of  the 

Quicksilver  Mine  called  Santa  Clara — Jurisdiction  of  San  Josi 

Guidalupe,  in  Upper  California. 

"November  22, 1846.— Don  Andres  Castillero  makes  the  de- 
nouncement ot  the  aforesaid,  in  the  Pueblo  of  San  Jos6  Quad* 
tape,  for  want  of  Deputation  of  Mining  and  of  Judge  de  lottos. 
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"December*,  1845.— Writing  which  the  said  Castillero  pre- 
sented, testifying  to  have  taken  out  quicksilver  and  other  metals, 
aaking  that  it  be  annexed  to  the  espediente. 

"December  80,  1845. — Act  of  possession,  which,  with  the 
assisting  witnesses  the  Alcalde  of  the  Pueblo  of  San  Jose  gave 
to  Don  Andres  Gastillero,  of  the  mine  of  Santa  Clara,  because 
of  the  time  of  the  notices  being  completed.' 

"  December  80, 1846. — Receipt  for  the  fees  of  the  possession, 
signed  by  the  Judge  of  San  Jos6. 

•  December  .8, 1846. — Writing  of  partnership  for  the  works 
of  the  mine,  authorized  bj  the  Prefect  of  the  2d  District." 

Partnership  of  the  quicksilver  mine  is  one  of  the  matters 
enumerated  in  the  title  of  the  caption,  and  the  writing  of  part- 
nership is  one  of  the  documents  circumstantially  described  in 
the  last  article  of  the  same.  Espediente  produced,  contains  no 
such  paper,  and  the  inference  is  a  very  strong  one  that  it  has 
been  spoliated  by  some  one  having  an  interest  to  suppress  the 
missing  paper.  Description  of  the  paper,  as  exhibited  in  the 
last  article  of  the  caption,  gives  the  date  as  of  the  8th  day  of 
December,  1846,  which  is  a  very  material  variation  from  the 
other  copies  presented  in  this  record.  Discovery  that  the  min- 
eral contained  quicksilver,  notwithstanding  what  is  stated  in  the 
articles  of  partnership,  was  not  made  until  late  in  November, 
1846,*aft#r  the  claimant  returned  from  Sutter's  Fort.  -  Articles 
of  partnership,  as  exhibited  in  the  first  espediente,  were  dated 
•  before  the  quicksilver  was  discovered,  and  yet  the  discovery,  as 
set  forth  in  {hat  document,  was  described  as  of  a  mine  of  silver, 
gold,  and  quicksilver,  which  inconsistency  tended  strongly  to 
impair  confidence  in  the  entire  espediente.  Petition  had  been 
pending  nearly  eight  years  when  this  espediente  found  its  way 
into  this  case.  First  espediente  was  filed  on  the  80th  day  of 
September,  1862,  and  this  one  was  filed  on  the  17th  day  of  July, 
1860.  Time  enough,  certainly,  had  elapsed  to  Enable  a  party 
to  examire  and  ascertain  what,  if  any,  contradictions  or  incon- 
sistencies appeared  in  his  proofs,  and  to  give  him  an  opportunity 
to  emploj  all  proper  means  to  obviate  any  such  difficulty.  Pro- 
duced, as  this  dooument  was,  at  so  late  a  stage  of  the  litigation, 
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it  must  be  held  that  the  burden  of  proof  is  upon  the  party  pro- 
ducing it,  not  only  to  establish  the  authenticity  of  the  paper, 
but  to  do  so  by  clear  and  satisfactory  evidence.  On  the  27th 
of  July,  1860,  Pedro  Chabolla  was  examined  in  respect  to  this 
espediente.  Inquiry  was  made  of  him,  whether  his  signature 
and  those  of  the  assisting  witnesses  were  genuine,  and  upon 
looking  at  the  document,  he  answered  both  questions  in  the 
affirmative,  although  he  admitted,  in  the  same  deposition,  that 
he  never  learned  to  write,  and  that- it  was  with  difficulty  that  be 
could  "paint  his  name."  His  account  of  the  matter  was.  that 
the  papers  were  brought  to  him  from  the  mine ;  and  he  says  he 
signed  them  because  he  was  requested  to  do  so ;  and  when  asked 
how  he  knew  the  papers  were  correct,  his  answer  was  that  he 
did  not  examine  them,  adding  that  "it  was  not  for  me  to  do 
that1'  One  of  the  assisting  witnesses,  Jos6  Sufiol,  is  dead ;  but 
the  other,  Pedro  Sansevan,  was  examined,  and  confirms  the 
statements  of  the  preceding  witness  as  to  the  genuineness  of  the 
signatures ;  but  two  witnesses  examined  by  the  United  States, 
testified,  without  qualification,  that  the  witness  had  previously 
stated  to  them  that  he  signed  the  documents  in  the  year  1848, 
and  that  they  were  copies. 

Theory  of  claimant  now  is,  that  espediente  No.  8  is  the  origi- 
nal filed  in  office,  and  that  the  espediente  under  consideration 
was  a  duplicate  executed  at  the  same  time  and  delivered  to  the 
party.  Three  witnesses,  Antonio  Ma.  Pico,  Antonio  Sufiol,  and 
Jos6  Noriega,  were  recalled  and  examined  to  prove  that  the 
document  was  executed  in  duplicate.  They  stated  nothing  of 
the  kind  in  their  first  examination,  nor  did 'they  do  so  in  their 
second  depositions.  When  called  for  the  third  time,  after  the 
fourth  espediente  had  been  discovered  and  introduced,  the 
witness  first  named  said  that  the  document  was  signed  on  the 
day  of  its  date,  and  he  had  no  doubt  he  delivered  it  to  the 
claimant ;  but  the  other  two  witnesses  were  less  positive,  and 
were  only  able  to  say  that  they  supposed  the  document  was 
sigued  at  its  date.  Learned  counsel  admit  that  the  theory  in 
this  behalf  was  started  at  rather  a  late  stage  in  the  in vestiga* . 
tioq*  but  endeavor  to  excuse  the  claimant  upon  the  ground  thai 
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the  fact  was  unknown  to  bis  attornies,  and  that  his  witnesses  did 
not  remember  it.  Attorneys  are  certainly  without  fault,  and  so 
are  the  witnesses,  unless  they  have  finally  attempted  to  remember 
what  never  occurred,  which,  from  all  the  circumstances,  there  is 
too  much  reason  to  fear. 

Parties  holding  large  and  valuable  interests  in  real  estate  are 
generally  careful  to  secure  title  papers  which  are  supposed  to  be 
correct  in  form,  and  their  solicitude  and  vigilance  in  preserving 
them  are  more  or  less  active,  according  to  their  importance 
and  the  magnitude  of  the  interest  involved.  Contrary  to  what 
might  have  been  expected,  as  shown  by  experience,  the  claim- 
ant in  this  case,  and  those  holding  under  him  lost  all  the  origi- 
nal title  papers  to  the  mine,  although  the  espediente,  as  they 
allege,  had  been  executed  in  duplicate,  and  the  mine  and  mining 
right  or  privilege  were  of  incalculable  value  and  importance. 
Fortuitous  circumstances  artistically  described  in  the  testimony, 
led,  it  seems,  according  to  the  theory  of  the  claimant,  to  the  dis- 
covery of  the  third  espediente,  called  by  his  counsel  the  original, 
in  the  depository  where  it  belonged,  and  where  every  one  who 
made  any  enquiries  upon*  the  subject  must  have  known  that  the 
papers  of  the  Alcalde's  office  had  been  deposited. 

10.  Impressions  still  prevailed,  as  the  claimant  represents,  in 
the  minds  of  those  interested  in  the  mine  that  there  was  some- 
where in  existence  a  duplicate  original,  but  all  enquiries  and 
search  for  it  .had  proved  ineffectual  until  the  time  when  the 
fourth  espediente  was  discovered  under  the  extraordinary  cir 
cumstances  detailed  in  the  record.  Those  circumstances  arc 
well  described  by  the  witness,  Thomas  Bell ;  and  inasmuch  as 
they  were  even  more  fortuitous  than  those  under  which  the 
third  espediente  was  discovered,  it  may  be  well  to  allow  the 
witness  to  state  them  in  his  own  language  He  was  examined  on 
the  17th  of  July,  1860,  the  day  this  last  espediente  was  filed. 
Witness  says : 

Some  time,  about  three  weeks  ago,  at  the  request  of  Mr.  Bill* 
ings,  I  was  looking  for  the  documents  relating  to  the  barras  in  the 
mine  of  New  Almaden,  which  at  one  time  had  belonged  to  Padre 
Red ;  not  finding  one  of  the  documents  which  I  was  in  search' 
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of  among  the  papers  of  the  mine,  I  asked  Mr.  YouAg  to  get  the 
box  containing  the  papers  relating  to  the  estate  of  WaUrinshaw 
to  see  if  it  could  not  be  found  there.  He  produced  the  Ik>x, 
and  then  we  proceeded  to  overhaul  the  papers.  I  saw  a  bundle 
marked — "Papers  relating  to  the  disputed  barra,"  which  I 
opened,  and  in  looking  over  these  papers  I  found  one  endorsed 
"Titles  of  Mines.19  I  was  struck  with  the  antique  appearance 
of  the  paper,  and  knowing  that  it  was  suspected  that  WaUrin- 
shaw had  had  documents  relating  to  the  Almaden  mine  in  his 
possession,  after  glancing  over  the  papers,  I  took  them  to  the 
office  of  Messrs.  Peachy  and  Billings,  to  ascertain  more  particu- 
larly their  nature.  It  was  then  discovered  that  it  was  an 
espediente  which  they  had  been  anxious  to  obtain  for  a  long 
time. 

Explanation  of  the  transaction  as  given  by  the  claimant  is, 
that  Robert  WaUrinshaw,  the  undisputed  owner  of  two  shares  in 
the  mine,  brought  suit  against  Bolton,  Barron  &  Co.,  to  establish 
his  right  to  a  third  share  claimed  by  him  on  which  the  defend 
ants  refused  to  pay  him  dividends.  He  employed  counsel  and 
gave  him  certain  papers  which  the  counsel,  who  is  now  one  of 
the  counsel  in  the  case,  retained  in  his  possession  from  January, 
1868,  when  he  was  employed  to  bring  the  suit,  until  May,  1868, 
when  he  returned  them  to  his  client  who  gave  him  a  receipt  for 
the  papers.  Beceipt  is  dated  on  the  14th  of  May,  1868,  and  the 
first  paper  named  in  it  is  a  document  in  Spanish,  headed  "  Ano 
de  1846,  Espediente  de  denunoio  posesion  y  oompafiia  de  la  Mina 
de  A?«ogue  nombrado  Santa  Clara,  jurisdicion  de  St.  Jos6  Guada- 
lupe, en  la  Alta  California."  Five  pages  writing  and  certificate, 
endorsed  "  Titles  of  Mine." 

Day  after  the  date  of  that  receipt  the  party  signing  it  sailed  for 
Scotland,  where,  in  the  foUowing  August,  he  died.  Document 
remained  among  the  effects  of  the  deceased  in  the  care  of  his 
son-in-law  and  the  executor  of  his  estate  until  it  was  brought  to 
notice  in  the  manner  already  described. 

Deposition  of  the  son-in-law,  who  was  the  executor  of  the 
estate,  was  also  taken  by  the  claimant.  He  confirmed  the  state- 
ment of  the  preceding  witness,  but  adds  that  he  had  previous!) 
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examined  the  papers  of  the  deceased  in  search  of  documents 
relating  to  the  title  of  the  Almaden  mine  without  any  such 
success.  Where  the  box  had  been  kept,  and  whether  so  situated 
as  to  be  accessible  to  other  persons  or  not,  the  witness  does  not 
state;  but  he  does  state  that  the  decedent  before  he  left  the 
country,  handed  him  the  documents  found  in  the  bundle,  and 
that  he  enveloped  them  "in  a  piece  of  paper"  and  labelled  the 
envelope. 

His  search  on  the  former  occasion,  as  the  witness  admits,  was 
especially  directed  to  find  the  testimonio  of  the  act  of  juridical 
possession,  but  he  made  no  such  discovery  at  that  time.  First 
search,  as  in  the  matter  of  the  third  espediente,  was  unsuccess- 
ful, but  the  second  was  attended  with  no  difficulty.  Such  a 
discovery  at  that  stage  of  the  controversy  was  doubtless  thought 
to  be  an  acquisition  as  valuable  as  it  was  unexpected,  and  if  the 
document  could  be  regarded  as  an  authentic  paper,  free  from 
suspicion,  the  claimant  and  those  holding  under  him,  in  one 
aspect  of  the  case,  might  well  be  of  the  opinion  that  its  import- 
ance could  hardly  be  over  estimated. 

Assuming  the  other  espedientes  to  be  genuine,  still  the  evi- 
dence in  regard  to  them,  even  if  viewed  according  to  the  theory 
of  the  claimant,  showed  conclusively  that  article  4,  title  6,  of  the 
Mining  Ordinance  had  not  been  complied  with,  because  it  was 
conceded  that  no  attested  copy  of  the  proceedings  had  been 
delivered  to  the  acquirer  of  the  mine  as  "  a  corresponding  title." 
When  he  filed  his  petition  before  the  Commissioners,  he  also 
filed  copies  of  the  first  espediente.  Both  the  copies  and  the 
original,  subsequently  produced,  represented  that  the  act  of  juri- 
dical possession  contained  the  day  of  the  month  on  which  it  was 
executed,  and  besides  the  document  embraced  the  receipt  of  the 
Alcalde  for  his  fees  and  two  certificates- of  Pedro  Cbabolla  dated 
on  the  18th  of  January,  1846,  appended  to  the  two  petitions  of 
the  claimant.  Those  particulars  were  all  wanting  in  the  respec 
tive  documents  subsequently  introduced.  Favorable  adjudica- 
tion under  such  a  state  of  facts  could  not  rationally  be  expected, 
unless  these  glaring  inconsistencies  could  be  explained,  because 
their  effect  was  not  only  to  impair  all  confidence  in  those  docu- 
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ments,  but  also  to.  discredit  all  the  witnesses  who,  under  oath, 
had  verified  the  first  espediente  and  the  several  papers  of  which 
it  was  composed. 

Mention  is  made  of  these  circumstances  as  showing  the  argent 
necessity  there  was  for  additional  proof  and  the  corresponding 
inducement  to  commit  fraud  by  fabrication  and  forgery.  Counsel 
of  the  claimant  admit  in  their  brief  that  from  the  time  James  A. 
Forbes  was  examined  as  a  witness  in  relation  to  the  first  espe- 
diente, until  May  or  June,  I860,  it  remained  inexplicable, 
whence  came  the  word  thirty  in  the  date  of  the  firfet,  copy  of 
the  act  of  juridical  possession,  whence  came  the  copy  of  the 
receipt  of  the  Alcalde  for  his  fees,  and  whence  came  the  copy 
of  the  two  certificates  of  Pedro  Chabolla  which  follow  the 
respective  petitions  of  the  claimant.  All  these  were  found  in 
the  copy  produced  and.  filed  as  the  first  espediente,  and  up  to 
that  time  had  been  treated  by  the  claimant  as  parts  of  a  genuine 
document.  " Whence  they  came/9  say  the  counsel,  "was  the 
mystery,"  but  their  theory  is,  that  the  mystery  was  solved  by 
what  they  now  call  the  duplicate  copy  of  the  act  of  juridical 
possession,  and  in  support  of  the  theory  they  suggest,  that  it 
had  long  been  supposed  that  such  a  copy  must  have  been  deliv- 
ered by  the  Alcalde  to  the  claimant.  Suggestions  were  also 
made  as  to  the  mode  in  which  Robert  Walkinshaw  might  have 
become  possessed  of  the  supposed  original  document ;  but  it  is 
a  sufficient  answer  to  all  these  suggestions  to  say  that  they  are 
founded  on  mere  conjecture,  are  not  supported  by  the  evidence, 
and  have  little  or  no  foundation  in  the  probabilities  of  the  case. 
Production  of  that  espediente,  say  the  counsel,  "furnished  the 
means  of  bringing  in  the  testimony  of  all  the  witnesses  con- 
cerned in  (its)  preparation  who  were  yet  living."  Accordingly 
those  witnesses  who  were  called  for  the  third  time  and  re- 
examined, and  although  in  their  former  depositions  they  had 
uniformly  spoken  of  the  espediente  supposed  to  have  been  exe- 
cuted before  the  Alcalde  in  the  singular  number,  without  any 
intimation  in  respect  to  a  duplicate,  yet  at  last,  after  the  petition 
had  been  pending  nearly  eight  years,  they  were,  as  thoy  state, 
able  to  recollect  that  a  duplicate  was  executed  at  the  same  time 
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and  delivered  to  the  claimant,  but  their  recollections  upon  the 
subject  are  by  no  means  as  distinct  as  thfc^'were  on  a  former 
occasion  they  testified  to  the  effect  that  the  first  espediente  was 
a  genuine  document.  Such  testimony  under  t£e 'circumstances, 
is  not  entitled  to  credit,  and  such  theories  as  those  set  up  in 
respect  to  the  supposed  existence,  lofes  atid  discovery  of  the 
third  and  fourth  espedientes  as  genuine  original  documents 
are  too  speculative,  sound  too  much  in  fiction/ arid  are  too  thor- 
oughly saturated  with  improbability  to  receive  credence  in  a 
Court  of  Justice.  T 

11.  Frequent  reference  is  made  by  the  claimant  in  this  con- 
nection to  the  evidence  adduced  as  to  the  proceedings  of  the 
Junta  de  Fomento  and  other  Departments  of  thfe'  Supreme  Gov- 
ernment, as  tending  to  confirm  the  testimony  introduced  to  prove 
the  genuineness  of  these  documents,  and  it  maybe  Conceded  that 
the  evidence  referred  to  has  some  indirect  bearing  in  that  direc- 
tion, but  it  must  be  borne  in  mind  that  no  one  of  those  docu- 
ments, nor  any  part  thereof,  was  ever  submitted  to  those  Depart- 
ments, or  to  any  one  of  them,  and  it  is  by  no  me&ns  certain  that 
the  officers  of  those  Departments,  or  any  one  of  them,  ever  heard 
that  any  such  documents  had  -been  executed.  Tbey  had  doubt* 
less  heard  what  the  claimant  had  stated  in  his  communication 
to  the  Junta  de  Fomento,  but  there  is  no  evidence  to  show  that 
they  had  ever  heard  any  thing  more  than  that  in  respect  to  any 
of  the  supposed  proceedings  of  the  local  authorities  upon  that 
subject.  None  of  the  documents  were  presented  to  them  by  the 
claimant,  and  »f  course  there  could  have  been  no  action  in 
respect  to  then*  genuineness,  which  is  the  question  now  under 
consideration.  Arguments  which  confound  the  question  as  to 
the  genuineness  of  the  documents,  supposed  to  have  been  exe- 
cuted before  the  Alcalde,  with  the.  question  of  confirmation  by 
the  Home  Government,  afford  very  little  aid  in  the  decision  of 
the  case,  and,  in  point  of  fact,  are  entitled  to  no  weight,  because 
their  effect,  if  any,  is  to  mislead. 

Strong,  however,  as  our  impressions  are  that  the  evidence 
fails  to  show  that  any  one  of  the  four  espedientes,  introduced  by 
the  claimant,  is  entitled  to  credit,  still  we  are  disinclined,  in  vie* 
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of  the  great  complication  of  the  evidence  upon  the  subject*  to 
rest  the  decision  of  the  qase  upon  that  ground. 

VL  Two  other  principal  objections  are  made  to  the  confirma- 
tion of  the  claim: 

First.  It  is  insisted  by  the  United  States,  that  it  is  not  shown 
by  competent  evidence,  that  a  public  tribunal,  empowered  by 
law  to  take  jurisdiction  over  the  subject-matter  of  the  acquisi- 
tion of  a  mine,  or  mining  right,  or  privilege,  has  ever  acted  in 
this  case,  and  adjudicated  to  the  claimant  the  title  to  the  mine, 
as  alleged  by  him  in  the  petition. 

Secondly.  That  if  such  a  tribunal  is  shown  by  competent  evi- 
dence to  have  taken  any  action  in  the  case,  still  it  does  not 
exercise  its  special  and  limited  jurisdiction  in  a  manner  required 
by  law  so  as  to  constitute  or  evidence  any  title  to  the  mine 
claimed  by  the  petitioner. 

1.  Mines  under  Mexican  laws,  as  before  explained,  whether 
situated  in  public  or  private  lands,  belong  to  the  Supreme  Gov- 
ernment, and  private  persons  can  only  acquire  a  title  in  one  not 
previously  discovered  and  made  individual  property  according  to 
law,  by  conforming  substantially  to  the  conditions  ordained  in  the 
provisions  of  the  4th  article  of  the  mining  ordinance  as  herein 
previously  recited.  Applicant  must  resort  to  the  proper  tribunal 
and  present  his  written  statement,  specifying  in  it  his  name  and 
the  names  of  his  partners,  if  he  has  any,  the  place  of  their  birth, 
their  residence,  profession  and  employment,  and  the  most  particu- 
lar and  distinguishing  features  of  the  place,  hill  or  vein,  of  which 
he  asks  adjudication.  The  title  to  such  properties  are  acquired 
by  the  citizen  or  subject  wherever  Spanish  law  prevails  by  the 
adjudication  of  the  proper  tribunal  having  jurisdiction  of  the 
subject-matter.  Contrary  to  what  is  supposed  by  the  claimant, 
is  the  adjudication,  or  decree,  of  the  proper  tribunal  in  a  case 
duly  presented  for  decision,  and  the  registry  of  the  adjudication 
together  with  the  proceedings  on  which  it  is  founded,  which  vest 
the  title  in  the  applicant,  and  not  the  mere  fact  of  discovery  as 
was  supposed  at  the  argument.  Without  proof  of  discovery  by 
the  applicant,  there  can  be  no  adjudication  in  his  favor,  but  the 
discovery  of  a  mine,  by  a  party  in  whose  favor  there  has  beeo 
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no  adjudition  by  a  tribunal  haying  jurisdiction  of  the  subject- 
matter,  secures  no  right  or  title  to  the  discoverer.  Boundaries 
also  must  be  fixed  to  carry  the  adjudication  into  effect  or  rather 
to  complete  it,  else  the  title  or  claim,  like  other  indefinite  and 
uncertain  interests  in  lands,  will  be  void  for  uncertainty.  Mark- 
ing of  boundaries  also  is  essential  under  all  circumstances, 
whether  the  mine  is  situated  in  public  or  private  lands,  for  if 
the  location  is  in  public  lands/  compHance  with  the  requirement 
is  essential  to  show  what  extent  of  the  public  domain  has  been 
segregated  from  the  mass  of  such  lands  and  has  passed  into  pri- 
vate ownership. 

2.  Public  convenience,  therefore,  in  such  a  case  requires  that 
the  boundaries  should  be  fixed,  and,  besides,  unless  the  limits 
of  the  pertenencia  were  fixed  and  staked,  or  monuments  sat,  other 
tribunals,  whose  duty  it  is  to  adjudicate  lands  to  applicants  for 
agricultural  purposes,  would  be  subjected  to  embarrassment  and 
be  led  into  error.  Definite  limits  also  to  mining  rights  or  privi- 
leges are  equally  necessary  and  important,  where  the  same 
happen  to  be  located  upon  the  lands  of  private  individuals, 
in  order  that  the  land  owner,  as  contradistinguished  from  the 
owner  of  the  mine,  may  have  the  means  of  knowing  and  be  judi- 
cially notified,  as  to  what  portion  of  his  land  has  been  con- 
demned and  appropriated  to  the  use  of  another. 

8.  Registry,  also,  is  expressly  required  by  the  very  article  of 
the  mining  ordinance  under  which  the  party  in  this  case  claims 
title  to  the  mine,  and  it  is  a  great  error  to  suppose  that  a  com- 
pliance with  that  provision  is  shown  by  proving  that  sheets  of 
paper,  not  executed  at  the  same  time,  but  assumed  to  constitute 
an  espediente,  were  at  some  time  placed  in  the  office  of  tha 
Alcalde  and  remained  there  for  a  time  in  one  of  the  pigeon- 
holes of  his  desk.  Such  a  suggestion  is  destitute  of  any  founda- 
tion. On  the  contrary,  the  requirement  is  in  express  terms  that 
the  statement  of  the  discoverer,  together  with  the  time  when  he 
presented  hin^elf,  "shall  be  noted  in  a  book  of  registry,  which  the 
deputation  and  notary,  if  there  be  one,  shall  keep,  and  in  respect 
to  the  action  of  the  tribunal  on  the  application,  the  provision  is 
that  an  exact  account  shall  be  talren"  in  order  that  it  mav  be 
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added  to  the  corresponding  part  of  the  registry  with  the  evidence 
ofpwession,  which  shall  immediately  be  given.  Act  of  posses- 
sion, therefore,  is  to  be  added  to  the  registry,  together  with  the 
action  of  the  tribunal  on  making  the  adjudication,-  and'they  are 
both  required  to  be  noted  in  a  book  (Libro)  of  registry. 

4.  Strict  compliance  with  that  provision  is  required  as  matter 
of  public  policy,  because  the  mines  of  a  country  like  Mexico  are 
a  great  sources  of  revenue  to  the  Government,  and  because  it 
tends  to  prevent  disputes  and  litigation ;  prevent  fraud  and  false 
swearing;  secure  such  rights  of  property,  and  promote  order  and 
a  good  understanding  among  miners  holding  and  working  con- 
tiguous pertenencias.    1  Gamboa  per  H.,  pp.  143, 144. 

The  tribunal  empowered  by  the  mining  ordinance  to  exercise 
this  jurisdiction  was  "the  Deputation  of  Mining"  for  the  terri- 
tory or  district  where  the  mine  was  situated,  or  the  nearest  one 
thereto,  should  there  be  none  there.  Halleck  Coll.  224.  Former 
ordinances,  especially  that  of  1584,  on  which  Gamboa  wrote,  con- 
ferred the  power  of  adjudicating  such  titles  exclusively  on  the 
Mining  Court  within  whose  jurisdiction  the  mine  was  situated. 
Ord.  1584,  art.  17,  Gamboa  per  H.,  139.  Section  17th  of  that 
Ordinance  also  provided  "  that  in  case  stick  registry  be  not  made 
in  the  manner,  and  within  the  prescribed  time,  any  person  may 
register  such  mine,  and  shall  thereby  have  and  acquire  the  right 
which  such  discoverer  or  other  person  who  might  have  required 
the  registry,  mould  have  had  if  he  had  caused  the  registry  to  be 
made."    Gamboa,  p.  141. 

5.  Cases  occurred  under  that  Ordinance  where  mines  were  dis- 
covered in  districts  having  no  Mining  Court,  and  in  that  state  of 
the  case  there  was  no  tribunal  in  the  parent  country  which  had 
jurisdiction  of  the  subject-matter,  and  of  course  the  matter  had 
to  be  referred  to  the  sovereign  power,  and  to  remedy  the  embar- 
rassment arising  under  such  circumstances  from  the  want  of  a 
court  to  adjudicate  such  titles,  it  was  provided,  in  the  mining 
Ordinance  of  1788,  that  the  court  "nearest  thereto"  should  have 
jurisdiction  of  such  a  case.  Parties  concede  that  the  ordinance 
last  named  was  in  force  at  the  date  of  these  proceedings,  and 
unless  it  can  be  shown,  (and  the  burden  is  upon  him  who  aven 
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it,)  that  the  provision  referred  to  lias  been  modified  or  repealed, 
it  is  clearly  applicable  to  this  ease.  Constitution  of  Mexico 
vested  all  the  judicial  powers  of  the  Republic  in  one  Supreme 
Court  of  Justice,  and  other  courts  and  tribunals  to  be  constituted 
in  conformity  to  the  instrument  Coll.  Mexican  Constitution ; 
tomo  1,  titulo  5,  art.  128.  Pursuant  to  that  provision  the  Tri- 
bunal-General of  Mining,  on  the  20th  of  May,  1826,  was  deprived 
of  its  powers.  New  regulations  were  then  adopted,  which  were 
from  time  to  time  amended,  but  it  is  not  important  to  notice 
those  decrees,  because  on  the  2d  day  of  December,  1842,  a  new 
system,  carefully  digested,  was  put  in  force,  the  4th  article  of 
which  constituted  and  regulated  the  tribunals  of  mining.  Hal- 
leok  Coll.,  pp.  409,  424,  484,  441. 

Among  other  things  it  provides  for  the  creation  of  "  Courts  of 
the  First  Instance  "  in  each  Department,  and  for  the  mode  of  the  r 
election,  and  also  provides  that  those  courts,  within  their  respe; 
tive  districts,  shall  exercise  the  executive,  judicial,  and  econouri 
cal  powers  given  by  the  old  ordinance.    Halleck  Coll.  p.  44 1 
title  4,  art  26. 

6.  Courts  of  the  First  Instance  were  never  organized  in  tlvo 
Department  of  California,  and  the  argument  of  the  claimant  is, 
that  in  consequence  of  that  fact  the  ordinary  tribunals,  as  for 
example,  an  Alcalde  could  take  jurisdiction  over  su,ch  a  subject- 
matter,  and  on  the  application  of  the  discoverer,  could  adjudi- 
cate the  title.  But  the  position  cannot  be  sustained,  because  by 
the  express  law  of  the  Republic,  as  evidence  in  the  special  decree 
of  the  14th  of  January,  1848,  it  is  provided  that  territorial  depu- 
tations may  continue  to  exercise  their  functions  "  until  the  Courts 
of  First  Instance  *  *  are  established."  Halleck  Coll.,  p„448. 
Support  to  the  position  cannot  be  derived,  as  is  supposed,  from 
the  fact  that  the  law  was  so  in  some  of  the  dependencies  of  Spain 
prior  to  1788,  because  it  is  from  the  express  terms  of  the  Ordi- 
nance of  that  year  that  the  Mining  Deputation  derived  their 
exclusive  jurisdiction  over  the  subject,  and  inasmuch  as  the 
supposed  analogy  on  which  the  position  was  based  fails,  the. 
position  must  fall  with  it. 

7.  Mexican  policy  also,  and  administration  in  regard*  to  that 
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Department,  afford  strong  ground  to  conclude  that  no  such  power 
was  intended  to  be  conferred  upon  any  of  the  officers  of  the 
Local  Government.  Those  officers  were  a  Governor,  appointed 
by  thf.  Supreme  Government,  a  Departmental  Assembly,  consist- 
ing ox  seven  members,  who  were  chosen  by  electors,'  but  their 
election  was  subject  to  the  approval  of  the  Home  Government. 

Most  of  the  important  functions  of  the  Local  Government 
were  performed  by  the  Governor  and  the  Departmental  Assem- 
bly ,  but  the  law  also  made  provision  for  the  appointment  of 
Prefects,  who  were  to  be  nominated  by  the  Governor  and  con- 
firmed by  the  General  Government ;  also,  Sub-Prefects,  who  were 
to  be  nominated  by  the  Prefects  and  approved  by  the  Governor. 
Provision  was  also  made  for  Ayuntamientoa  or  Municipal  Coun- 
cils, whose  ordinary  members  were  elective ;  and  also  for  the 
appointment  of  Alcaldes  and  Juaces  de  Paz  or  Justices  of  the 
Peace,  whose  numbers  were  to  be  fixed  "by  the  Departmental 
Assembly,  in  concurrence  with  the  Governor."'  Arrillaga,  Recop., 
pp.  202, 214, 223,  280.  Judicial  functions  were  exercised  by  the 
Prefect  as  well  as  the  Alcalde,  and  no  reason  is  perceived  for 
holding  that  the  latter  could  adjudicate  a  mining  title  which 
might  not  be  adduced  with  equal  and  even  greater  force  to  show 
that  the  same  important  duty  might  be  performed  by  the  Prefect; 
but  the  truth  is,  there  was  no  law  which  gave  either  the  one  or 
the  other  any  pretence  of  jurisdiction  in  any  such  matter 
Theory  of  claimant  is,  and  so  is  the  argument,  that  the  jurisdic- 
tion must  have  been  confided  to  some  of  the  officers  of  the 
Department,  and  that  the  presumption  is,  that  the  Alcalde  had 
jurisdiction,  inasmuch  as  it  is  not  shown  that  Courts  of  First 
Instance  had  been  constituted  and  organized. 

Giving  the  argument,  however,  its  utmost  force,  it  only  shows 
that  a  law  conferring  upon  an  Alcalde  such  a  jurisdiction  would 
have  been  a  convenience  to  the  inhabitants,  and  especially  to 
the  claimant ;  but  it  has  no  tendency  to  show  there  was  any  such 
law,  which  is  the  question  to  be  decided.  Opinion  is  expressed 
by  two  or  three  of  claimant's  witnesses  that  an  Alcalde  might 
make  such  an  adjudication,  but  they  exhibit  no  law  to  tint 
effect,  nor  do  they  attempt  to  prove  there  was  any  suoh  general 
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usage;  and  inasmuch  as  their  opinions  are  not  competent  evi- 
dence, their  testimony  may  oe  dismissed  without  farther  remark. 
Authorities  of  Mexico  had  long  dreaded  the  influence  of  foreign- 
ers  in  that  Department,  and  although  the  policy  of  the  Home 
Government  was  to  promote*  the  settlement  and  growth  of  the 
Department,  still  they  had  always  manifested  an.  unwillingness 
to  confer  any  more  power  upon  the  Local  Government  than  was 
necessary  to  accomplish  those  objects. 

Mineral  wealth,  if  discovered,  would  furnish  a  motive  to 
attempt  the  conquest  of  the  Department,  and  it  may  well  be 
inferred  that  the  authorities  of  the  Home  Government  had  deter- 
mined to  reserve  the  adjudication  of  titles  to  such  important 
public  interests  to  the  Federal  tribunals.  Strong  support  to  that 
view  of  the  case  is  derived  from  the  course  pursued  by  those 
authorities  when  the  land  system  of  the  Department  was  devised 
and  put  into  operation. 

8.  Power  to  grant  vacant  lands  was  as  early  as  the  18th  of 
August,  1824,  vested  in  the  Governor,  in  concurrence  with  the 
Departmental  Assembly.  Additional  regulations  upon  the  sub* 
ject  were  adopted  on  the  21st  of  November,  1828,  which  exhibit 
a  system  as  complete  and  perfect  as  is  to  be  found  anywhere. 
Granting  vacant  lands  for  agricultural  purposes  was  by  n6  means 
regarded  as  a  matter  of  so  much  public  importance,  as  the  adju- 
dication of  titles  to  newly  discovered  mines.  Those  provisions 
and  regulations  confer  very  ample  power  upon  the  Governor  to 
grant  vacant  lands  in ,  concurrence  with  the  Departmental  As- 
sembly, but  they  confer  no  power  upon  them  or  upon  any  of  the 
local  authorities  to.  adjudicate  titles  to  mines.  Grants  of  land 
made  under  those  laws  did  not  convey  to  the  grantee  the  unsev- 
ered  minerals  in  the  soil  or  any  interest  in  them,  and  there  is  no 
ground  whatever  to  hold  that  the  Supreme  Government  ever 
conferred  upon  any  of  the  local  tribunals  any  jurisdiction  upon 
the  subject  under  consideration.  Authority  of  the  Alcalde 
therefore,  cannot  be  inferred  from  the  fact  of  its  exercise,  or  from 
the  fact  that  no  other  tribunal  of  the  Department  was  *ntho 
rized  to  exercise  such  a  jurisdiction. 

VII.  But  if  the  Alcalde  had  power  to  take  jurisdiction  of  the 
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subject-matter,  still  it  is  insisted  by  the  United  States  in  the 
second  place  that  he  had  only  a  special  and  limited  authority, 
and  that  he  did  not  exercise  it  in  the  manner  required  by  law. 
1.  His  proceedings  were  based  upon  the  written  statement  of  the 
claimant,  and  that  was  upon  its  face  exceedingly  imperfect  if  not 
absolutely  insufficient.  Some  of  the  provisions  of  the  mining 
ordinance  are  doubtless  merely  directory,  others  may  be  re- 
garded as  conditions  subsequent,  but  "those  appertaining  to  the 
registry  of  the  mine,  together  with  the  action  of  the  tribunal 
thereon,  and  in  respect  to  the  juridical  possession  of  the  same, 
are  evidently  conditions  precedent ;  so  that  it  is  necessary,  in 
order  to  support  a  title  to  such  a  right  or  privilege  as  a  dis- 
coverer, to  show  that  the  party  substantially  performed  those 
conditions.  Unless  a  claimant  shows  a  substantial  compliance 
with  those  requirements  the  conclusion  is  inevitable,  not  that  he 
has  forfeited  his  right  to  the  mine,  but  that  he  never  acquired 
any  such  title.  Forfeiture  is  of  that  which  a  party  hath,  but  he 
cannot  be  said  to  have  forfeited  what  he  never  had  acquired,  as 
the  title  to  that  which  he  had  never  acquired,  must  always  have 
been  in  the  State  or  in  another  person. 

2.  Nothing  like  forfeiture  is  pretended  by  the  United  States, 
and  no  such  question  arises  in  the  case ;  but  the  proposition  is, 
that  the  claimant  never  acquired  any  right  or  privilege  in  the 
mine  even  if  he  was  the  discoverer,  because  he  did  not,  as  re- 
quired by  law,  pursue  the  necessary  steps  to  give  vitality  to  the 
inchoate  privilege  or  pre-emption  accorded  to  the  discoverer  to 
proceed  according  to  law,  and  ripen  such  privilege  or  pre-emp- 
tion into  a  perfect  or  complete  right  by  a  registry  of  that  which 
he  had  discovered  before  the  proper  tribunal,  and  by  securing 
the  juridical  possession  of  the  same  under  a  legal  adjudication 
of  the  title.  His  discovery,  and  its  registration,  as  is  well  said 
by  the  counsePof  the  United  States,  gave  him  a  right,  within 
ninety  days  to  make  an  opening  into  the  vein,  and  the  further 
right  to  apply  to  the  proper  public  authority  and  have  that 
which  he  claimed  to  have  discovered  defined  and  set  out  to  him 
and  its  boundaries  marked,  and  a  record  made  of  his  title  to  the 
defined  pertenencias.    When  all  this  is  done  according  to  law, 


DECEMBER  TERM,  1862.  197 

The  Untied  States  vs.  Andres  Castittero. 

; J 

the  inchoate  privilege  or  pre-emption  of  a  discoverer  so  to  pro- 
ceed is  then  ripened  into  a  perfect  or  complete  right,  and  his 
title  to  the  mine  comes  into  existence. 

8.  Returning  to  the  written  statement  which  in  this  case  is  the 
petition  of  the  claimant  addressed  to  the  Alcalde,  and  noting  the 
representations  it  contains,  it  is  clear  that  it  is  not  a  compliance 
with  the  requirements  of  the  ordinance  in  many  respects.  Ordi- 
nance, for  example,  requires  a  written  statement  of  the  most 
particular  and  distinguishing  features  of  the  place,  hill,  or  vein 
of  which  adjudication  is  asked,  or  of  which  he  asks  the  grant,  as 
the  phrase  is  rendered  in  some  of  the  translations.  Representa- 
tion in  the  statement  or  petition  is,  that  he,  the'  claimant,  has 
discovered  a  vein  of  silver  with  a  ley  of  gold  "on  the  rancho  of 
Jos6  Reyes  Berreyesa,  which  wps  a  hacienda  of  a  league  square, 
mostly  table. land,  with  disputed  boundaries/'  Another  require-' 
ment  of  the  ordinance  is,  that  the  applicant  shall  give  "the 
names  of  his  partners,  if  he  has  any,  and  the  place  of  their  birth, 
their  residence,  profession,  and  employment;"  and  by  article 
6,  of  title  7,  the  discoverer  is  expressly  forbidden  to  denounce  a 
mine  for  himself  having  entered  into  a  contract  of  partnership, 
and  yet  the  claimant's  petition  which  shows  that  there  was  a 
partnership,  fails  to  disclose  the  names  of  his  partners  or  any  of 
the  required  particulars,  and  it  also  shows  that  he  denounced 
the  mine  to  himself  alone.   . 

4.  Strong  doubts  are  entertained  whether  the  Alcalde,  even 
if  he  had  jurisdiction  of  the  subject-matter,  was  authorized  to 
proceed  and  adjudicate  the  title  upon  the  basis  of  such  a 
statement;  but  it  is  not  necessary  to  decide  that  question,  as 
there  are  two  other  defects  in  the  proceedings  which  are  fatal  to 
the  pretensions  of  the  claimant.  No  such  registry  of  the  particu- 
lars concerning  the  mine,  or  of  the  action  of  the  Alcalde  upon  the 
allegations  of  the  petition,  or  of  his  proceedings  in  respect  to  the 
juridical  possession  of  the  mine  was  ever  made,  as  is  required 
by  the  provisions  of  the  ordinance,  nor  were  the  pertenenciaa 
mer.o.irod  or  definitely  located,  or  the  boundaries  fixed,  or  the 
stakes  set,  as  is  therein  required.  Registry  has  been  required 
os  the  basis  of  the  title  to  a  mine  wherever  Spanish  law  has  pre 
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vailed  for  more  than  three  centuries,  and  probably  no  case  ever 
occurred  within  that  period  which  more  fully  showed  the  abso- 
lute necessity  for  such  a  rule  or  more  fully  exemplified  it* 
wwdoxn  than  the  case  under  consideration. 

When  the  Alcalde  was  first  called  and  examined  in  anothei 
suit  concerning  the  proceedings  before  him,  in  respect  to  the 
registry  of  this  mine,  and  the  supposed  juridical  possession  given 
of  the  same,  he  testified  that  the  claimant  applied  to  him  to  go 
and  give  him  possession  of  the  mine,  according  to  the  Mexican 
custom.  Taking  the  account  of  the  matter,  as  he  then  gave  it, 
to  be  true,  he  went  there  with  the  claimant  and  others,  and 
pointed  out  such  boundaries  as  he  thought  the  claimant  ought 
to  have ;  but  he  expressly  stated,  on  that  occasion, "  that  no  fixed 
possession  was  given  to  him,"  for  the  reason  that  there  was  a 
dispute  between  him  and  Jos6  Reyes  Berreyesa,  on  whose  rancho 
the  mine  was  situated. 

Berreyesa,  as  the  witness  stated,  would  not  consent  that  pos- 
session should  be  given  unless  the  claimant  would  admit  that 
he,  Berreyesa,  should  have  an  interest  in  the  mine,  and  as  the 
claimant  would  not  do  that,  he,  the  witness,  did  not  give  any 
fixed  possession  of  the  mine.  Witness  was  three  times  examined 
in  this  case,  and  on  two  of  the  occasions,  he  was  interrogated 
upon  this  subject.  His  statements  are  to  the  effect  that  he,  with 
the  claimant  and  others,  went  to  .the  mine;  that  after  they 
arrived  there,  he  sent  for  Jos6  Beyes  Berreyesa,  the  proprietor 
of  the  Bancho,  and  that  he  accordingly  came  to  the  mine ;  that 
he,  the  witness,  made  known  to  Berreyesa  what  it  was  that 
was  proposed  to  be  done;  that  at  first  he  objected,  but  finally 
consented,  and  that  he,  the  witness,  delivered  the  possession  to 
the  claimant.  They  made  no  survey,  fixed  no  boundaries,  and 
set  no  stakes,  and  the  witness  expressly  states  that  he  had  no 
idea  whether  the  three  thousand  varas  in  all  directions  were  to 
be  laid  out  in  a  square  or  round;  that  a  part  of  the  tract  only 
was  to  be  located  around  the  mine,  and  the  residue  on  the  public 
domain  in  that  neighborhood. 

6.  Nothing  was  done  on  the  land ;  and  if  the  witness  is  to  be 
believed,  very  little  was  said,  except  that  he  stated  that  i* 
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delivered  the  three  thousand  vans  in  all  directions  to  the  ohm 
ant  During  the  examination  he  was  reminded  of  his  former 
statements  upon  that  subject,  and  was  requested  to  explain  the 
differences,  but  his  answer  was  that,  according  to  his  understand- 
ing; there  was  no  contradiction  between  his  testimony  then  given 
and  the  statement  in  the  act  of  possession*  Alcalde  Antonio 
M*  Pico  had  a  secretary  by  the  name  of  Jos6  Fernandez,  who 
was  a  witness  in  this  case,  and  who  was  also  the  etcribano  of  the 
Court,  but  the  Padre  Real  expressed  a  Wish  that  these  documents, 
whatever  they  were,  should  be  prepared  by  one  Gutierrez,  a 
teacher  at  the  Mission  of  Santa  Clara,  which  was  a  league  or  two 
from  the  Juzgado  of  San  Jos6  Guadalupe.  They  were  not,  there- 
fore, prepared  by  the  Secretary  of  the  Court,  and  aty  he  know* 
upon  the  subject  is,  that  two  or  three  days  after  the  party  returned 
from  the  mine,  the  schoolmaster,  Gutierrez,  brought  him  the 
document,  and  said,  "  there,  now,  it  is  all  finished,  and  here  is 
your  fee,"  giving  him  three  dollars  and  a  half,  and  "  so,"  in  the 
language  of  the  witness,  "the  document  remained  in  the  Court,'1 
but  he  expressly  states  that  he  never  read  it,  or  examined  it 
and  when  asked  by  the  United  States  what  he  did  with  it,  he 
answered:  "It  remained  there  in  Court.  I  did  nothing  else 
with  it,: 

Other  witnesses  were  examined  upon  these  topics,  but  the 
statement  given  contains  the  substance  of  the  evidence  on  both ; 
and  all  the  witnesses  agree  that  there  was  no  survey,  no  stakes 
set,  and  no  boundaries  marked  in  any  manner.  On  this  state  of 
the  case,  it  is  insisted  by  the  United  States,  that  the  acts  of  the 
Alcalde  were  absolutely  void,  but  the  claimant  insists  that  even 
conceding  the  irregularities  to 'have  been  such  as  represented, 
still  that  the  acts  of  the  Alcalde  were  not  absolutely  void,  but 
at  most  only  voidable,  and  that  they  were  afterwards  ratified 
and  confirmed  by  the  Supreme  Government. 

7.  Reliance,  it  is  proper  to  remark,  is  placed  by  the  claimant 
upon  the  evidence  of  ra  ification,  as  affording  a  sufficient  and 
complete  answer  to  all  the  objections  taken  to  the  claim  made 
by  him  to  the  mine.  Examination  of  that  evidence,  as  exhibited 
in  the  33pies  oi  documents^  introduced  as  true  copies  *i  original* 


MO  SUPREME  OOUBT. 

The  United  States  va.  Andres  OaetOlera. 

on  file  in  the  Departments  of  the  Supreme  Government,  has 
already  been  so  folly  made  that  a  brief  reference  to  it  in  this 
stage  of  the  investigation  will  be  sufficient. 

Statement  of  the  claimant  in  his  communication  to  the  Junta 
de  Fomento  is,  that  he  had  discovered  a  mine  of  quicksilver  in 
the  Mission  of  Santa  Clara ;  that  he  had  denounced  and  taken 
possession,  not  only  of  the  mine,  but  also  of  an  extent  of  throe 
thousand  varas  in  all  directions,  that  he  had  formed  a  company 
to  work  it,  had  constructed  the  pit,  and  had  complied  with  all  the 
conditions  prescribed  by  the  ordinance.  Required,  as  he  was, 
to  make  the  representation  in  writing,  it  was  of  course  prepared 
with  deliberation;  and  yet  he  falsely  states  that  the  mine  is 
situated  "in  the  Mission  of  Santa  Clara,"  and  suppresses  alto- 
gether the  feet  stated  in  his  petition,  and  repeated  in  the  act  of 
possession,  that  the  mine  was  situated  on  the  rancho  of  Jos6 
Reyes  Berreyesa. 

He  refers  to  none  of  the  documents,  and  none  were  produced, 
and  this  remark  applies  as  well  to  his  seventh  proposition  as  to 
his  representations  in  the  preliminary  part  of  his  communication 
to  the  Junta.  They  adopted  his  seventh  proposition,  and  recom- 
mended to  the  President,  through  the  Minister  of  Justice,  that 
the  possession  given  to  the  claimant  by  the  local  authorities,  as 
ho  represented,  should  be  confirmed.  Two  accounts  are  given, 
as  to  what  was  the  action  of  the  President  on  the  occasion. 
First,  in  the  dispatch  of  the  Minister  of  Justice,  and  secondly, 
in  that  of  the  Minister  of  Relations. 

In  the  first,  the  language  is,  that  the  President  "  has  been 
pleased  to  approve  in  all  its  parts  the  agreement  made  with  (the 
claimant)  in  order  to  commence  the  working  of  said  mine;"  and  in 
the  second,  the  language  is  the  same,  except  that  the  purpose 
of  the  agreement,  as  described,  was  "  to  commence  the  exploration 
yf  that  mineP  Neither  the  one  or  the  other  contains  a  word 
which,  by  any  proper  construction,  can  be  held  to  confirm  the 
acts  of  the  local  authorities,  or  any  of  them,  or  to  vest  in  the 
claimant  any  right,  title,  or  interest  in  the  mine.  None  of  the 
documents,  executed  by  the  Alcalde  were  before  the  President, 
and  it  does  not  appear  that  be  ever  heard  of  them  in  any  other 
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manner  than  by  those  vague  representations,  or  others  of  a 
similar  character.  Action  of  the  President  evinces  caution  and 
circus  jpection,  and  the  several  communications,  taken  together 
clearly  show  that  he  did  not  act  at  all  upon  the  seventh  proposi- 
tion of  the  claimant,  or  upon  his  representations  in  respect  to 
the  juridical  possession  of  the  mine ;  and  theTe  is  nothing  in  the 
marginal  order  in  any  respect  inconsistent  with  this  view  of  the 
case,  as  it  is  evident  that  the  purpose  and  intent  of  that  order 
was  accomplished  in  the  contemporaneous  dispatch  of  the  Minis- 
ter of  Justice.  Credence  was  evidently  given  to  the  represen- 
tations that  a  mine  had  been  discovered,  and  the  President  was 
willing  that  an  advance  of  $6,000  or  $6,000  should  be  made  to 
the  claimant  to  enable  him  to  commence  its  exploration.  Direc- 
tions were  accordingly  given  to  approve  the  agreement  to  that 
extent,  and  to  make  the  advance  and  furnish  the  retorts  and 
other  apparatus  therein  mentioned. 

8.  Second  grants  of  land  in  the  Department  of  California 
were  seldom  made  by  the  Governors,  and  as  the  claimant  already 
had  one,  he  could  hardly  expect  to  obtain  another  without  the 
special  approbation  of  the  Supreme  Government.  Hence  his 
eighth  proposition  that  a  grant  should  be  made  to  him,  %tas  a 
colonist,11  which  was  approved  by  the  President  so  far  as  appears 
in  the  dispatch  of  the  Minister  of  Relations  already  explained. 
Grants  of  that  description  conveyed  no  interest  in  the  minerals, 
as  was  well  known  to  the  claimant ;  and  in  respect  to  the  eighth 
proposition,  the  President  was  silent,  evidently  reserving  that 
matter  for  further  information  and  a  more  deliberate  considera- 
tion. Irrespective,  therefore,  of  the  question  of  fraud,  we  are 
of  the  opinion  that,  by  the  true  construction  of  the  several 
communications,  the  claimant  fails  to  show  that  the  acts  of  the 
Alcalde  have  in  any  manner  been  ratified  or  confirmed  by  the 
Supreme  Government. 

It  is  clear,  therefore,  that  the  respective  documents  executed 
before  the  Alcalde  must  stand  or  fall,  by  what  appears  in  the 
instruments,  when  considered  in  connection  with  the  evidence, 
showing  what  was  lone  at  the  time  of  their  execution.  Conceding 
fall  ciedit  to  the  vitnesses,  and  giving  the  utmost  scope  to  theii 
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testimony  consistent  with  the  language  employed,  still  it  is 
obvious  from  the  claimant's  own  showing  that  he  never  made 
any  registry  of  the  mine,  within  the  meaning  of  the  provision 
requiring  it  to  be  made.  Such  a  document  cannot  be  said  to 
have  been  registered;  merely  because  it  was  handed  to  the 
Secretary  of  the  Alcalde,  before  whom  it  was  executed,  and 
was  for  a  time  somewhere  in  the  courthouse/especially  when  it 
appears  that  it  was  subsequently  abstracted  from  the  depository, 
if  such  it  may  be  called,  and  was'  not  returned  to  it  for  years 
afterwards,  and  then  clandestinely  and  under  circumstances  of 
the  greatest  suspicion.  Constrained  as  we  are  to  regard  the 
fats  in  point  of  view,  the  conclusion  is  inevitable  that  there  was 
no  legal  registry  of  the  mine,  and  the  evifenoe  is  all  one  way 
to  show  that  there  was  no  survey  of  the  nine  hundred  pertenen- 
das  granted,  and  no  boundaries  were  fixed,  and  no  stakes  were 
set  as  required  in  the  ordinance.  Assuming;  therefore,  that  the 
Alcalde  had  jurisdiction  over  the  subject-matter,  still,  as  it  was 
but  a  speoial-and  limited  authority,  in  order  to  give  any  validity 
to  his  acts  he  must  exercise  it  in  the  manner  required  by  law, 
and  not  having  done  so,  his  acts  are  void.  U.  S.  va  Osio>  28 
How.,  p.  288 ;  U.  S.  vs.  Castillero,  28  How,  p.  466. 

VIII.  Conduct  of  claimant  throughout  shows  that  he  knew 
that  he  had  no  title  as  is  plainly  to  be  inferred  from  the  fact  that 
in  the  several  conveyances  made  by  him  he  never  referred  to 
the  registry  of  the  mine  or  to  the  acts  of  juridical  possession 
supposed  to  have  been  executed  before  the  Alcalde  as  the 
source  or  foundation  of  his  title. 

1.  Whenever  he  referred  to  the  source  of  his  title  he  uni- 
formly pointed  to  the  writing  of  partnership.  Sale  of  five  barras 
or  shares  of  the  mine  was  on  the  17th  day  of  December,  1846 
made  by  the  claimant  to  Alexander  Forbes,  of  Tepic. 

2.  Negotiations  for  the  purchase  and  sale  commenced  on  the 
5th  of  the  same  month  between  the  claimant  and  Francisco  M. 
Negrete,  the  agent  of  the  purchaser.  Several  interviews  took 
place,  but  the  negotiations  were  suspended  to  await  the  arrival 
of  the  Padre  Ugenio  McNamara,  the  Agent  of  Jos6  Castro.  He 
arrived  from  Tepic  a  short  time  before  the  contract  of  sale  was 
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completed,  and  Negrete  testifies  that  up  to  that  time  lie  had  seen 
no  other-document  than  the  writing*of  partnership,  and  no  other 
had  been  mentioned.  Padre  MoNamara  brought  with  him  the 
contract  of  lease  or  avio,  which  had  been  concluded  between 
him,  as  the  agent  of  Jos6  Castro,  and  Alexander  Forbes. 

8.  Claimant  approved  the  contract  of  avio,  voluntarily  putting 
into  it  his  claim  to  the  two  square  leagues  of  land;  At  the  same 
time,  also,  he  executed  the  conveyance  of  the  five  shares  to  the 
purchaser,  but  in  none  of  these  transactions  was  any  mention 
made  of  the  registry  of  the  mine  or  of  the  act  of  juridical  pos- 
session, leaving  it  to  be  inferred  that  the  writing  of  partnership 
was  the  only  document  ever  executed  before  the  Alcalde,  or 
certainly  that  there  was  no  other,  that  the  claimant  thought 
proper  to  exhibit  to  a  purchaser. 

DL  Much  stronger  evidence,  however,  is  exhibited  in  the 
record  to  show  that  the  parties  most  interested  in  the  mine,  and 
who  were  engaged  in  working  it,  knew  full  well  that  the  sup- 
posed title  was  invalid,  as  is  fully  shown  by  the  correspondence 
between  James  A.  Forbes  and  Alexander  Forbes,  or  between 
the  former  and  Barron  Forbes  &  Company.  More  than  forty 
letters  between  these  parties  are  exhibited  in  the  record. 

Brief  references  will  J>e  made  to  such  as  have  the  most  direct 
bearing  upon  the  quesaon  under  consideration,  omitting  all  such 
parts  as  are  not  material  to  the  inquiry,  but  preserving  the  sub- 
stance. 1.  Under  date  of  the  5th  May,  1847,  James  A.  Forbes 
suggests  to  William  Forbes,  but  evidently  in  reply  to  letters 
received  from  Alexander  Forbes,  that  it  is  of  the  most  vital  im- 
portance to  obtain  from  Mexico  a  positive,  formal  and  uncon- 
ditional grant  of  the  two  sitios  of  land  conceded  to  the  claimant 
according  to  the  decree  appended  to  the  contract,  and  also  an 
unqualified  ratification  of  the  jui.lical  possession  which  was 
given  of  the  mine  by  the  local  authorities,  including,  if  possible, 
the  three  thousand  varas  of  land  given  in  that  possession  as  a 
gratification  to  the  discoverer.  He  also  suggests  in  the  same 
letter  that  the  documents  should  be  made  out  in  the  name  of  the 
claimant  and  his  partners. 

8  No  letter  is  produced  which  is  a  direct  reply  to  tbit  < 
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munioation.  Record  shows  that  Alexander  Forbes  visited 
California  early  in  October,  1847,  and  it  appears  that  he  re- 
mained there  until  near  the  close, of  March,  1848,  engaged,  at 
least  for  a  part  of  the  time,  in  exploring  the  mine  and  in  over- 
seeing the  prudential  affairs  of  the  Company.  During  that 
I  eriod  other  persons  acquired  an  interest  in  the  mine,  and 
among  the  number  were  Barron,  Forbes  A  Company,  and  they 
accordingly  wrote  to  James  A.  Forbes,  under  date  of  the  11th 
of  April,  1849,  informing  him  that  hereafter  he  might  expect 
that  the  mine  would  be  worked  to  the  utmost  of  its  capabilities 
of  production.  On  the  20th  of  May,  1849,  they  wrote  another 
letter  to  the  same  individual,  saying  in  effect  that  from  certain 
circumstances  that  he  had  mentioned  it  might  be  necessary  to 
purchase  some  lands  in  the  vicinity  of  the  mine  and  hacienda 
of  New  Almaden,  and  authorized  him  to  make  such  purchases, 
not  to  exceed  in  price  the  sum  of  $6000,  as  might  be  necessary 
to  the  secure  possession  of  the  mine  and  hacienda,  or  to  effect 
such  other  arrangements  as  he  might  deem  necessary  for  that 
purpose. 

8.  Seven  days  after  the  date  of  that  letter,  and  before  it  was 
received,  James  A.  Forbes  arrived  at  Tepic,  and  while  there  left 
with  Alexander  Forbes  the  folllowing  memorandum  to  be 
delivered  to  the  claimant:  "Very  private."  Memorandum  of  the 
documents  which  Don  Andres  Castillero  will  have  to  procure 
in  Mexico. 

"  1st.  The  full  approbation  and  ratification  by  the  Supreme 
Government  of  all  the  acts  of  the  Alcalde  of  the  District  of  San 
Jose,  in  Upper  California — in  the  possession  given  by  the  said 
officers  of  the  quicksilver  mine  situated  in  his  jurisdiction,  to 
Don  Andres  Castillero,  in  December,  1845. 

"  2d.  An  absolute  and  unconditional  title  of  two  leagues  of 
land  to  Don  Andres  Castillero,  specifying  the  following  bounda- 
ries : — On  the  north  by  the  lands  of  the  Rancho  of  San  Vicente 
and  Los  Capitancillos ;  on  the  east,  south,  and  West  by  vacant 
lands  or  vacant  highlands. 

"8d.  The  dates  of  these  documents  will  have  to  bo  arranged 
oy  Don  Andres,  the  testimony  of  them  taken  in  due  form,  and 
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besides,  certified  to  by  the  American  Minister  in  Mexico,  and 
transmitted  to  California  as  soon  as  possible. 

"Tepic,  May  27,  1849." 

Proofs  in  the  case  show  that  the  author  of  that  memorandum 
returned  to  San  Francisco,  and  on  the  28th  day  of  October 
following,  in  a  letter  to  William  Forbes,  he  again  called  his 
attention  to  the  importance  of  his  former  suggestions  as  to  the 
necessity  of  perfecting  the  title  to  the  mine.  In  that  letter  he 
also  referred  to  verbal  explanations-previously  given  by  him  to 
his  correspondent  and  Alexander  Forbes,  and  then  proceeds  to 
impress  upon  the  mind  of  his  correspondent  the  vast  importance 
of  securing  from  Mexico  the  documents  comprised  in  the  memo- 
randum left  with  Alexander  Forbes,  when  he  was  in  Tepic,  for 
the  claimant.  Two  days  afterwards  he  wrote  again  to  Alex- 
ander Forbes,  in  which  letter,  among  other  things,  he  says  to  his 
correspondent,  you  will  now  readily  perceive  the  great  impor- 
tance of  my  advice  to  you  to  purchase  a  part  both  of  the  lands 
of  Cook  and  of  the  Berreyesas.  You  were  of  the  opinion  that 
this  measure  would  not  be  necessary  in  view  of  the  supposed 
facility  of  getting  the  title  to  the  mine  perfected  in  Mexico,  and 
he  complains  that  more  than  five  months  have  elapsed  since  it 
was  decided  that  the  claimant  should  procure  the  necessary 
documents  in  that  city,  and  that  they  have  not  been  sent  to  him 

4.  His  description  of  his  situation  shows  plainly  that  he  was 
in  great,  want  of  the  documents,  because  he  says  that  on  the  one 
side  he  depended  upon  the  precarious  and  illegal  possession  of 
the  mine  granted  by  the  Alcalde  of  the  District  to  the  claimant, 
who  was  himself  in  reality  the  judge  of  the  quantity  of  land 
given  by  the  Alcalde ;  and  on  the  other  side,  he  says  he  was 
attacked  by  the  purchasers  of  the  same  Jand  declared  by  the 
claimant  himself  to  comprise  the  mine.  Evidently  that  letter 
was  regarded  as  one  of  importance,  for  it  called  forth  two  replies, 
one  from  Barron,  Forbes  &  Co.,  and  one  from  Alexander  Forbes. 
By  the  one  first  mentioned,  he  was  informed  b/  his  correspondent 
that  on  the  ISth  of  the  same  month  they  had  enclosed  to  him  a 
notarial  copy  of  the  grant  of  land  made  by  the  Mexican  Govern 
ment  to  the  claimant. 
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They  acknowledged  therein  the  receipt  of  his  letters,  thanked 
him  for  his  able  conduct,  expressed  satisfaction  in  view  of  the 
document  sent,  that  he  had  not  been  obliged  to  purchase  the 
land  of  Berreyesa,  but  submitted  the  matter  to  his  best  judg- 
ment, requesting  him,  however,  to  keep  in  view,  "that  at  all 
hazard,  and  at  whatever  cost,  the  property  of  the  mine  must  be 
secured,"  adding,  "  Castdllero,  we  expect,  will  soon  be  here  from 
Lower  California,  and  if  anything  can  be  done  in  Mexico,  he  is 
the  fittest  person  to  procure  what  may  be  wanted."  Recurring 
to  the  other  letter,  it  will  be  seen  that  it  was  more  guarded,  but 
the  writer  recommends  that  his  correspondent  and  agent  should 
proceed,  without  fear  of  disapproval,  or  waiting  for  instructions, 
in  taking  such  measures  as  shall  preserve  this  valuable  "  negoti- 
ation" from  any  risk  from  those  unprincipled  ft1«wMmta  who 
have  lately  given  him  so  much  trouble,  or  from  any  other  pro- 
ceedings that  may  take  place. 

6.  Another  letter,  also,  was  written  by  Alexander  Forbes  to 
James  A.  Forbes,  under  date  of  the  1st  of  December,  1849,  in 
which  he  stated  that  the  copy  of  the  grant  of  land  made  to  the 
claimant  was,  by  mistake,  not  the  one  meant  to  be  sent;  and  he 
explains  the  difference,  which  was,  that  the  one  sent  was  directed 
at  the  foot  to  the  Governor,  but  the  proper  one  was  directed  to 
the  claimant,  and  was  deposited  at  Monterey.  Explanation  is 
also  given  as  to  the  difference  in  the  legal  effect  between  the  two 
documents,  which  was,  as  explained,  that  by  the  first  one  the 
delivery  by  the  Governor  was  perhaps  necessary,  whereas  the 
othet  being  addressed  directly  to  the  claimant,  did  not  require 
that  formality,  nor  was  any  other  proceeding  necessary,  thus 
making  iV  as  the  writer  affirmed,  a  better  document  than  the 
greater  part  of  the  other  titles  for  lands  in  that  Department 

Having  made  these  explanations,  he  then  expressed  the  hope 
that  the  well  known  cleverness  of  his  correspondent  had  already 
enabled  him  to  find  out  the  mistake;  suggesting,  but  rather 
doubtingly,  that  the  one  previously  sent  should  be  withdrawn, 
and  the  second  one  substituted  in  its  place ;  but  presently,  as  if 
upon  reflection,  mentions  another  difficulty  which  might  arise, 
and  that  was  th»t  the  copy  of  the  grant  of  the  two  sMas  of  land 
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inserted  in  the  contract  of  lease  or  avio  was  also  directed  to  the 
Governor,  and  in  view  of  that  fact  he  finally  decided  to  send  a 
copy  of  all  the  documents  and  leave  it  to  the  good  judgment  of 
his  correspondent  to  make  such  use  of  them  as  he  should  think 
proper.  Nothing  need  be  remarked  respecting  the  copy  of  the 
document  last  sent,  except  to  say  that  if  it  was  addressed  to  the 
claimant  it  was  a  forgery,  as  the  whole  evidence  shows  that  but 
one  dispatch  upon  the  subject  was  ever  issued  by  the  Minister 
of  Relations,  and  that  was  directed  to  the  Governor. 

6.  Reference  will  next  be  made  to  another  letter  from  Alex* 
ander  Forbes  under  date  of  the  3d  of  February,  1850,  which  is 
also  addressed  to  the  same  person  as  the  preceding  letter. 
Among  other  things  the  writer  states  that  he  has  every  reason 
to  believe  that  the  documents  mentioned  by  his  correspondent 
would  be  found  in  the  City  of  Mexico,  and  as  the  claimant  would 
return  that  way  he  had  no  doubt  they  would  be  procured.  In 
another  part  of  the  same  letter  he  also  states  that  at  present  they 
think  it  may  be  the  best  plan  "to  get  an  authenticated  copy  of 
the  approval  of  the  Mexican  Government  of  the  grant  of  three 
thousand  varas  given  by  the  Alcalde  on  giving  possession  of  the 
mine,"  "as  a  doubt  may  be  started  whether  the  Alcalde,  acting 
as  the  'Jues  de  mineria,'  had  a  right  to  make  this  grant,  yet  if 
approved  by  the  Government  of  Mexico,  be/ore  the  possession  of 
the  country  by  the  Americans,  there  could  be  no  doubt  on  the 
subject"         ####*** 

Gastillero  says  such  approval  was  given,  and  that  on  his  arrival 
in  Mexico  he  will  procure  a  judicial  copy  of  it.  This  is  the  plan 
we  shall  adopt  if  we  hear  nothing  from  you  to  alter  this  resolu- 
tion. Writing  from  the  mine,  James  A.  Forbes,  on  the  26th  day  of 
February,  1850,  replied  to  that  letter,  and  the  importance  of  that 
reply  makes  it  necessary  to  give  a  somewhat  extended  extiact 
from  it  as  disclosing  the  intent  and  purpose  of  the  entire  series. 
Speaking  of  the  claimant,  he  says : 

"  He  succeeded  in  obtaining  the  grant  of  two  sitios  to  himself 
on  the  mining  possession  in  Santa  Clara,  while  that  very  act  of 
possession  declares  that  the  mine  is  situated  on  the  lands  of  one 
Joe6  R.  Berreyesa,  five  leagues  distant  from  Santa  Giant  and 
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you  will  at  once  perceive  that  such  a  discrepancy  would  not 
fail  to  attract  the  attention  of  United  States  Land  Commissi*  tiers 
and  to  put  the  case  of  the  mine  in  great  risk  in  the  judicial  oideal 
to  which  its  title  will  be  subjected. 

"Without  troubling  you  with  what  I  have  so  many  times 
written  and  explained  to  you  verbally,  on  the  importance  of  the 
acquisition  of  the  document,  I  will  only  say  now  what  it  must  be. 
and  it  is  this : 

"4.  A  full  and  complete  ratification  of  all  the  acts  of  the 
Alcalde  of  this  jurisdiction  in  the  possession  of  the  mine. 

"  2.  A  full  and  unconditional  grant  to  Castillero  of  two  sitios 
of  land  covering  that  mining  possession,  expressing  the  bounda- 
ries stated  by  me  in  the  memorandum  I  left  with  you  at  Tepic. 
Both  of  these  documents  to  be  of  the  proper,  date,  and  placed  in 
the  proper  governmental  custody  in  Mexico ;  and — 

"  S.  The  necessary  certified  copies  of  them  duly  authenticated 
by  the  American  Minister  in  that  capital,  taken  and  sent  to  me 
at  the  earliest  possible  moment." 

Prompt  reply  was  made  by  Barron,  Forbes  &  Co.,  to  that  com 
munication,  under  date  of  the  2d  of  March,  1860,  in  which  they 
say:  u  Mr.  Barron  and  Don  Andres  Castillero,  are  about  to  pro- 
ceed to  the  City  of  Mexico  and  will  attend  to  what  you  have 
recommended.  When  that  letter  was  written,  the  persons  therein 
named  were  about  to  proceed  to  Mexico,  but  Alexander  Forbes, 
nine  days  later,  wrote  a  letter  to  the  same  correspondent,  in 
which  he  stated  that  Mr.  Barron  and  Castillero  have  gone  off  tu 
Mexico,  and  I  wrote  them  to-day  respecting  the  document  you  know 
of,  which,  if  possible,  will  be  procured."  Wishing,  doubtless,  to 
keep  his  correspondent  well  advised  of  the  efforts  being  made  to 
comply  with  his  requisition  for  the  title  papers  to  the  mine,  he 
wrote  him  again  on  the  7th  of  April,  1850,  in  which  he  stated 
"that  Mr.  Barron  and  Castillero  have  arrived  in  Mexico,  and 
ha/e  everv  prospect  of  finding  the  documents  you  are  aware  of 
and  which  will,  of  course,  be  forwarded  as  soon  as  possible." 

Counsel  for  claimant  admit  that  every  one  of  these  letters  are 

genuine,  and  the  proofs  in  the  case  are  full  to  that  effect.    Com 

\ents  upon  these  extrao^diaary  documents  are  unnecessary  at 
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they  disclose  their  own  construction  and  afford  a  demonstration 
that  those  in  the  possession  of  the  mine,  holding  it  under  con- 
veyances for  the  claimant,  knew  full  well  that  he  had  no  title. 

X.  More  than  that  can  hardly  be  required  in  this  case,  but  it 
is  equally  true,  and  satisfactory  proofs  are  exhibited  in  the 
record  to  show  it,  that  Mexico  herself  knew,  must  have  knoitm, 
that  the  pretensions  of  the  claimant  were  unfounded,  else  she 
never  could  have  agreed  to  the  10th  article  of  the  treaty,  or, 
when  that  was  stricken  out,  never  could  have  given  her  sanc- 
tion to  the  corresponding  explanations  that  were  signed  by  the 
duly  authorized  representatives  of  both  countries.  Remarks^ 
however,  upon  that  topic  are  unnecessary,  and  we  forbear  to  pur- 
sue the  subject. 

The  decree  of  the  District  Court  in  No.  133  is  reversed,  an4, 
in  the  other  the  appeal  is  dismissed,  and  the  cause  remande 
with  directions  to  dismiss  the  entire  petition. 

Mr.  Justice  CATRON,  dissenting:  I  am  of  the  opinion  thut 
Castillero  acquired  an  incipient  right  by  the  discovery  of  tt  e 
mine,  and  the  surface  of  the  land  lying  above  the  mine  to  tl  e 
extent  that  it  was  adjudged  to  him  by  the  District  Court. 

I  also  think  Castillero  made  registry  of  his  discovery  befov 
the  proper  tribunal  according  to  the  Mexican  laws  as  they  e:  - 
isted  in  the  Territory  of  California  at  the  time  the  registry  wta 
made  and  notified  to  the  public.  That  the  Alcalde  had  jurisdic- 
tion as  a  judicial  magistrate  in  the  absence  and  non-existence  of 
any  other  authority  in  California  to  make  the  registry  and  give 
possession ;  and  that  this  state  of  the  law  was  virtually  recog- 
nized by  the  Mining  Junta  at  the  city  of  Mexico,  when  Castil- 
lero applied  to  that  tribunal  for  assistance  in  money,  lands,  and 
retorts,  to  assist  him  in  working  the  mine.  The  request  was 
promptly  granted  by  the  Junta,  with  two  leagues  of  land  to 
furnish  fuel  for  evaporating  the  quicksilver ;  and  this  proposed 
grant,  the  President  of  Mexico  sanctioned,  referring  the  applica- 
tion for  the  grant  of  land  to  the  Governor  of  the  Territory,  but 
which  was  never  presented,  and  could  not  be,  owing  to  the 
American  war. 

voi*  n.  14 
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These  officers  of  the  Supreme  Government  were  folly  aware 
that  no  Mining  Boards  existed  in  California,  nor  any  Courts  of 
the  First  Instance ;  and  that  therefore  the  Court  of  the  Alcalde 
was  the  tribunal  exercising  the  powers  of  a  Court  of  the  First 
distance.  Such  is  the  settled  construction  of  the  Alcalde's  power 
in  California.  Menu  vs.  Le  Bay,  1  CaL  B.,  220.  The  rule  in 
Mexico  was,  that  in  the  absence  of  Mining  Deputies,  the  ordi- 
nance Judges  might  act>  and  did  in  fact  act,  both  in  registering 
the  discoverer's  application  and  in  giving  him  judicial  possession 
of  the  mine.  So  various  witnesses  prove,  and  among  them  Mr. 
Larkin,  our  consul  at  Monterey,  at  the  time  of  this  discovery. 

I  think  it  true,  beyond  any  reasonable  ground  for  doubt,  that 
in  ether  parts  of  Mexico,  Alcaldes  did  act  on  applications  such 
as  that  of  Castillero,  where  gold  or  silver  was  discovered,  and 
that  many  mining  titles  are  held  by  virtue  of  registries  and  acts 
of  possession  transacted  before  Alcaldes,  and  recorded  in  the 
form  of  espedientes  in  their  Courts,  just  as  the  evidence  of 
Castillero's  was  found  in  Alcalde  Pico's  office.  Nor  have  I  any 
doubt,  whatever,  that  if  the  Mexican  Government  had  continued 
in  California,  that  the  title  to  this  mine  would  have  been  con- 
firmed to  Castillero,  not  only  promptly,  but  without  dispute, 
concerning  small  and  immaterial  irregularities.  That  Govern- 
ment, in  my  judgment,  would  have  recognized  the  discoverer's 
equity,  founded  on  the  right  of  discovery.  This  discovery  is 
free  from  doubt,  nor  is  the  fact  of  discovery  disputed.  So  the 
Mexican  officers  from  the  President  down,  treated  it  when  pre- 
sented to  them,  and  so  the  judges  of  the  District  Court  held, 
when  they  confirmed  the  claim.  Their  judgment,  and  the  reasons 
for  it,  we  are  called  on  to  review ;  and  it  is  due  to  them  to  say, 
that,  in  a  long  judicial  life,  I  have  never  had  presented  to  me,  a 
case  so  laboriously  and  thoroughly  investigated  in  the  lower 
Courts.  With  them  this  case  has  been  the  study  for  years. 
The  claim,  perhaps,  covers  the  most  valuable  mine  in  the  world, 
and  its  title  has  been  litigated  at  an  expense  and  with  a  degree 
of  labor  and  ability,  rarely  equalled,  and  never  excelled  within 
my  experience. 

I  ha  /e  examined  the  opinions  of  the  judges  who  decided  the 
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oause  in  the  District  Court  and  the  briefe  of  counsel,  and  have 
verified  the  arguments  by  the  reoord  on  all  material  questions,  so 
far  as  I  thought  them  material,  and  my  opinion  is,  that  the  law 
and  the  facts  discussed  by  the  District  Court,  and  on  which  its 
judgment  is  founded,  furnish  reasons  that  cannot  be  answered, 
showing  that  the  claim  is  valid.  And  I  adopt  the  opinion  and 
reasons  preceding  the  judgment  below  as  my  opinion  in  the  case 
here. 

Judge  Hoffman's  individual  opinion  displays  an  astuteness  and 
a  knowledge  of  the  facts,  and  of  the  mining  laws  applying  to  the 
controversy,  hardly  to  be  excelled,  and  with  which  I  fully  con- 
curj  with  the  exception,  that  I  think  he  was  in  error  in  maintain- 
ing that  the  President  of  Mexico  granted  the  two  leagues  of  land 
covering  the  mine.  The  President  referred  the  request  of  Cas- 
tilleroibr  the  land  to  the  Governor  of  California,  to  be  proceeded 
on  by  him,  according  to  the  Act  of  1824,  and  Regulations  of 
1828.  This  was  not  done  by  the  Governor,  because  the  United 
States  troops  expelled  him  and  broke  up  the  Mexican  authori- 
ties exercising  the  granting  power,  before  he  had  time  to  act. 

It  was  obviously  a  matter  of  great  anxiety  with  the  Supreme 
Government*  that  this  quicksilver  mine  should  be  worked  imme- 
diately, and  as  extensively  as  possible,  because  Europe  had  to  be 
relied  on  for  a  supply  of  quicksilver,  without  which  the  gold  and 
silver  mines  of  Mexico  were  comparatively  worthless.  This  dis- 
covery of  Castillero  was,  therefore,  esteemed  by  the  Mining 
Junta  and  the  higher  officers  as  of  the  greatest  importance.  So 
important  was  it  deemed,  that  our  Government  was  officially 
notified  by  our  Consul,  Mr.  Tiarkin,  (acting  nearest  to  the  mine,) 
that  the  discovery  had  been  made.  The  mine  drew  to  its  develop 
ment  a  great  amount  of  capital.  Nearly  a  million  of  dollars  has 
been  expended  in  opening  and  bringing  forth  its  resources 
The  public  have  been  benefitted  many  millions  by  the  quick- 
silver furnished  to  those  working  the  gold  mines  discovered  in 
California,  and  on  both  sides  of  the  Rocky  Mountains.  The 
public  benefit,  past  and  prospective,  can  hardly  be  over-esti- 
mated. So  far  from  being  the  subject  of  reproach  and  severe 
critic*  am,  the  wealthy  proprietors  who  have  worked  this  mine 
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with  success,  are  entitled  to  our  approbation,  as  they  have 
undoubtedly  been  public  benefactors.  Truly,  their  object  was 
gain ;  but  they  have  done  that  which  poverty  could  not  accom- 
plish, and  they  have  done  that  which  the  United  States,  as  the 
successful  litigant,  will,  in  all  human  probability,  fail  to  do;  that 
of  being  successful  'miners. 

Much  stress  has  been  laid  on  the  fact,  that  James  Alexander 
Forbes  proposed  to  his  associates  to  forge  a  title  to  this  mining 
property :  Forbes,  apprehending  that  Castillero's  claim  was  not 
valid,  because  the  proceeding  to  acquire  a  legal  interest  was 
irregular.  But  no  step  was  taken  to  fabricate  an  apparent  title 
nothing  was  done  towards  its  accomplishment.  The  proposition 
died  in  its  conception,  and  as  a  controlling  circumstance  in  the 
case  the  fact  is  worthless. 

1.  That  Castillero  discovered  the  mine,  is  true  beyond  contro- 
versy. 

2.  That  he  registered  the  fact  of  discovery  in  the  Alcalde's 
office,  and  that  it  was  made  notorious,  is,  I  think,  true.  It  w* s 
officially  communicated  to  the  Mexican  Congress  by  Secretary 
of  Interior  Relations ;  that  it  was  prominently  notorious  in  Cali- 
fornia ;  was  officially  communicated  to  our  Government,  and  was 
published  in  the  newspapers  of  ti-e  Sandwich  Islands. 

8.  Nor  is  it  open  to  any  dispute,  as  it  seems  to  me,  that  Cas- 
tillero's  right,  as  a  discoverer,  was  recognized  by  the  Supreme 
Government  of  Mexico,  as  a  valid  and  highly  meritorious  claim. 

4.  The  mine  was  never  denounced  by  any  one  for  irregularity 
in  the  proceeding  to  perfect  the  title  to  it,  nor  for  abandoning 
the  possession. 

In  this  condition   the  claim    stood  when  we   acquired  the 
oountry ;  and  we  are  bound  by  the  treaty  to  protect  all  just 
private  interests  in  lands  in  the  territory  acquired  by  it.  I,  there 
fore,  think  the  judgment  of  the  District  Court  should  be  affirmed 

Mr.  Justice  WAYNE,  dissenting :  I  concur  with  Mr.  Justice 
Cation  and  Mr.  Justice  Grier,  for  the  reasons  given  by  them, 
and  for  other  reasons  expressed  in  the  printed  opinions  of  Judge 
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McAllister  and  Judge  Hoffman,  in  dissenting  from  the  judgment 
of  this  Court  just  announced  in  this  case. 

I  think  that  the  claim  and  title  of  the  petitioner,  Andres  Cas- 
tillero, to  the  mine  known  by  the  name  of  New  Almaden,  in 
Santa  Clara  County,  Northern  District  of  the  State  of  California, 
is  a  good  and  valid  claim  and  title,  and  that  the  said  Andres 
Castillero  and  his  assigns  are  the  owners  thereof,  and  of  all  the 
ores  and  minerals  of  whatsoever  description  therein  in  fee  simple. 
Tn  my  judgment,  also,  I  concur  with  the  learned  Judges  of  the 
District  Court,  &c.,  &c.,  that  the  said  mine  is  a  piece  of  land 
embracing  a  superficial  area,  to  be  measured  on  a  horizontal 
plane,  equivalent  to  seven  pertenencias,  each  pertenencia  being 
a  solid,  of  a  rectangular  base,  two  hundred  Castilian  varas  long, 
of  the  width  established  by  the  Ordinaiiza  de  Mineria  of  1783, 
and  in  depth  extending  from  and  including  the  surface  down  to 
the  centre  of  the  earth ;  said  pertenencias  to  be  located  in  such 
manner  as  the  said  Andres  Castillero  or  his  assigns  may  select, 
subject  to  ihe  following  conditions:  First,  that  the  said  perte- 
nencias shall  be  contiguous,  that  is  to  say,  in  one  body;  and 
secondly,  that  within  them  shall  be  included  the  original  mouth 
of  the  mine,  known  as  New  Almaden. 

Having  thus  fully  expressed  my  concurrence  in  the  decree 
rendered  by  the  District  Court  in  favor  of  Andres  Castillero  and 
his  assigns,  and  my  dissent  from  its  reversal  by  this  Court,  I  Will 
add  that,  in  my  opinion,  it  is  fully  shown  by  the  testimony  and 
documents  in  the  record  that  in  no  thing  done  by  Castillero  or 
his  assigns,  in  connection  with  the  mining  claim,  is  there  any 
proof  of  fraud;  and  I  believe,  from  the  testimony  and  from 
those  documents,  that  the  petitioner  and  his  assigns  have  rights 
under  the  8th  Article  of  the  Treaty  with  Mexico,  of  which  they 
cannot  be  deprived  by  any  judgment  rendered  by  this  Court  or 
its  proceedings  upon  the  record  brought  into  this  Court  by 
appeal. 

I  adopt  and  herewith  annex  to  this  dissent  the  opinion  of  his 
Honor,  Ogden  Hoffman,  District  Judge,  (as  embodied  in  the 
*ecord,1  as  tb<*  best  wav  of  showing  my  appreciation  of  the  lair 
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and  merits  of  this  case,  and  of  his  judicial  learning  and  isaearah 
in  connection  with  it : 
The  claimant  in  this  case  asks,  the  confirmation  of  his  title 


First.  A  mine  of  quicksilver  situated  in  Santa  Clara  County, 
and  called  the  mine  of  "New  Almaden,"  including  three  thou- 
sand varas  of  ground  measured  in  all  directions  from  the  mouth 
of  the  mine. 

Second.  Two  square  leagues  of  land  situated  upon  the  land  of. 
the  above  mentioned  mining  possession. 

It  is  objected  that  this  Court  has  no  jurisdiction  to  decree  a 
confirmation  of  the  former  claim.  The  objections  relied  on  by 
the  United  States  are  two : 

1.  That  by  the  Act  of  8d  March,  1861,  the  jurisdiction  of  ttfs 
Court  is  confined  to  cases  where  the  interest  claimed  is  a  fee 
simple  interest,  or  such  as  in  equity  should  be  converted  inlo 
one,  and  that  such  interest  was  not  held  by  the  owner  or  grantue 
of  a  minq  by  Mexican  law. 

2.  That  the  subject-matter  of  this  claim  is  not  "  land,"  within 
the  meaning  of  the  Act. 

The  first  objection  is  not  only  wholly  unsupported  by  the 
words  of  the  Act,  but  it  is  inconsistent  with  the  sense  of  justice 
and  .the  sacredness  of  treaty  stipulations  which  we  must  presume 
to  have  actuated  Congress. 

1.  The  Act  declares  that  every  person  claiming  lands  by 
virtue  of  any  right  or  title  derived  from  the  Spanish  or  Mexican 
Governments  shall  present  his  claim,  etc. 

There  is  thus  no  specification  as  to  the  nature  of  the  claim, 
except  that  it  must  be  to  "  land,11  nor  of  the  estate  or  interest 
claimed.  It  may  be  leasehold  or  freehold,  conditional  or  indo- 
feasible,  for  years  or  in  fee. 

3.  That  such  estates  constitute  property,  in  its  failed  sense, 
will  not  be  denied. 

If,  then,  claims  to  such  estates  in  lands  cannot  be  presented  for 
confirmation  under  the-Act  of  1861,  or  if  presented  are  to  be 
rejected,  thi&  specie*  of  property  in  land  is  not  merely  unpro- 
tected, but  by  the  terms  of  the  Act  it  is  confiscated;  for  the  18th 
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Section  provides  that  all  lands,  the  claims  lb  which  have  been 
Anally  rejected,  or  which  shall  not  have  been  presented  within 
two  years,  shall  be  deemed,  held  and  considered  as  part  of  the 
public  domain  of  the  United  States. 

It  cannot,  therefore,  be  imputed  to  Congress  that  it  meant  to 
declare  all  lands  public  property  the  claims  to  which  were  not 
presented,  and  at  the  same  time,  restrict  the  right  of  presenting 
claims  tc  a  limited  number  of  cases,  thus  ignoring  and  confis- 
cating all  rights  of  property  in  land  but  those  of  a  particular 
description,  when  all  were  equally  sacred  under  the  laws  of 
nations  and  the  stipulations  of  the  Treaty. 

8.  But  even  if  the  jurisdiction  of  this  Court  were  limited,  as 
supposed,  the  estate  of  the  owner  of  a  mine  under  the  Mexican 
and  Spanish  Ordinances  was  of  at  least  as  high  a  decree  as  a 
determinable  fee  at  common  law,  and  the  concession  of  a  mine 
conveyed  to  him  full  property  in  the  very  substance  of  the  mine. 

As,  however,  the  nature  of  the  mine-owner's  estate  in  a  mine 
cannot  be  considered  without  examining  and  ascertaining  what 
was  the  nature  of  a  mine  itself,  and  whether  it  constituted  "  land," 
as  that  term  is  used  in  the  common  law,  and  in  the  Act  of  Con- 
gress, the  point  will  be  treated  of  in  considering  the  second 
objection  to  the  jurisdiction  of  the  Court. 

2.  Is  a  mine  land  within  the  meaning  of  the  Act  of  Congress  ? 

"By  the  civil  law,"  says  Gamboa,  "all  veins  and  mineral 
deposits  of  gold  and  silver  ore,  or  of  precious  stones,  belonged, 
if  in  public  ground,  to  the  Sovereign,  and  were  part  of  his  patri- 
mony, but  if  on  private  ground,  to  the  owner  of  the  land,  subject 
to  the  condition,  that  if  worked  by  the  owner  he  was  bound  to 
render  a  tenth  part  of  the  produce  to  the  Prince  as  a  right 
attaching  to  his  Crown.  It  subsequently  became  an  established 
custom  in  most  kingdoms,  that  all  veins  of  the  precious  metals, 
and  the  produce  of  such  veins,  should  vest  in  the  Crown  and  be 
held  to  be  a  part  of  the  patrimony  of  the  ELing  or  Sovereign 
Prinze.  That  this  is  the  case  with  respect  to  the  Empire  of 
Germany,  the  Electorates,  France,  Portugal,  Arragon,  and  Cata 
Ionia,  appears  from  the  laws  of  those  countries,  and  from  the 
authority  of  various  authors."    1  Heath.  Gamboa,  15. 
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The  reason^  fqr  attributing  to  the  Sovereign  this  right  of  pro- 
perty in  a  part  of  the_soil  of  the  land  of  his  subjects,  it  is  not 
necessary  to  recapitulate;  but  that  the  distinction  between  the 
ownership  of  the  surface,  and  that  of  the  mines  or  minerals 
beneath  it,  was  recognized  at  a  very  early  period,  appears  from 
the  law  of  the  Partida,  which  declares  that  the  property  of  the 
mines  shall  npt  pass  in  a  grant  of  the  land  by  the  Bang,  although 
not  excepted  out  of  the  grant — and  even  if  included  in  it,  the 
grant  shall  be  valid  as  to  mines  only  during  the  life  of  the  King 
who  made  it;  and  a  similar  rule  prevailed  in  England  with 
respect  to  mines  of  the  royal  metals,  which  alone  were  held  to 
belong  to  the  Sovereign  by  prerogative. 

The  distinction  thus  drawn  between  the  right  of  property  in 
the  surface,  and  that  in  the  minerals  beneath,  is  founded  on  the 
essential  difference  in  the  qualities  of  the  various  substances  of 
Which  the  earth  is  composed.  It  has  accordingly  been  recog- 
nized in  the  jurisprudence  of  all  nations. 

In  Spain,  as  we  have  seen,  mines  do  not  pass  in  grants  of  land 
(fundos)  by  the  Sovereign,  unless  particularly  mentioned.  (1 
Heathf.  Oamb.  132.)  To  the  same  effect  is  Solorzano,  (Pol.  Ini 
lib.  6,  ch.  1  No.  17,)  who  says :  So  that,  although  private  persons 
may  allege  and  prove  that  they  possess  such  lands  (tierras)  and 
their  appurtenances  by  special  gift  and  concession  of  the  Prince, 
no  matter  how  general  may  be  the  words  in  which  the  grant  is 
made,  this  will  not  of  itself  be  of  any  avail  or  advantage  to  them 
for  acquiring  or  gaining  thereby  the  mines  which  may  be  dis- 
covered in  the  lands,  unless  it  is  so  specially  provided  and 
expressed  in  said  grant;"  and  Colmeira,  (Der.  Adm.  Esp.) 
observes:  "Jurisconsults  and  Publicists  agree  in  the  opinion 
that  it  is  proper  to  distinguish  in  the  soil  (en  el  suelo)  the  right 
of  property  in  the  superficies  (de  la  superficie)  from  that  in  the 
depth  (del  fondo.)  Truly,  the  man  who  acquires  a  piece  of  land, 
gives  not  the  least  labor  nor  advances  the  smallest  capital  in 
consideration  of  the  riches  (las  riquezas)  which  it  may  oonoeaL 
He  examines  its  fertilty,  its  situation,  its  extent,  and  all  the 
oircumstances  which  determine  its  value  as  a  building-lot  <>r 
agricultural  land,  but  he  does  not  take  into  aooount  the  mines 
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which,  perohanoe,  it  may  oonoeal  in  its  bowels.  There  is  not, 
then,  the  least  relation  between  the  proprietor  (of  the  land)  and 
the  subterranean  matter  from  which  any  right  can  be  deduced." 

So,  Lares,  a  Mexican  author,  in  his  Dereoho  Administrative, 
p.  93,  remarks :  "The  law  then,  has  not  recognized  property  ii» 
the  mine  to  be  in  the  owner  of  the  soil,  but  has  made  the  pro 
perty  in  the  mine  to  consist  in  the  grant  which  the  Nation 
makes  to  him  who  registers  or  denounces  it  conformably  to  the 
ordinance." 

By  the  French  law 'of  1810,  the  same  distinction  is  recognized, 
and  all  mines  of  gold,  silver,  platinum,  lead,  mercury,  etc.,  are 
declared  not  to  belong  to  the  owner  of  the  soil,  but  to  be 
governed  by  the  Mining  Laws  (Teulet's  Sup.  to  Codes,  Verb. 
Mines.)  " From  the  moment,"  (says  the  author  last  cited,  "when 
a  mine  shall  be  conceded  even  to  the  proprietor  of  the  surface, 
this  property  shall  be  distinguished  from  that  of  the  surface,  and 
thenceiorth  considered  a  new  property,"  and,  Le  Guay,  in  his 
Thesis  ou  Mining  Legislation,  says  he  "  agrees  with  Mirabeau  in 
the  proposition  that  any  legislation  which  does  not  recognize 
two  specie*;  of  property,  one  in  the  surface  of  the  earth,  and  the 
other  in  its  depth,  would  be'absuTd."  •  P.  126. 

In  his  work  on  the  General  Jurisprudence  of  Mines,  M 
Blavier  obseives :  "It  is  a  truth  which  has  been  admitted  for  a 
long  time,  that  the  preservation  and  prosperity  of  mines  depend 
essentially  orr  the  adoption  of  a  system  of  laws  calculated  to 
reconcile  the  interests  of  the  public  with  that  of  those  who  work 
them.  *  *  *  It  is  these  conditions  which  the  governments 
of  ancient  and  modern  States  have  sought  to  fulfill  in  admitting, 
nearly  all  of  them,  that  the  Sovereign  alone  has  the  right  to 
dispose  of  the  public  property  in  mines,  or  to  confer  on  others 
the  useful  enjoyment  thereof." 

This  regalian  right,  or  right  reserved  by  the  whole  State  to 
dispose  of  subterranean  property  as  public  property,  indepen- 
dent of  the  private  ownership  of  the  land  which  conceals  it, 
seems  to  have  been  recognized  in  Germany  .from  the  earliest 
periods;  (Caicrin.  Dr.  Pub.  dee  Mines  en  AUemagne,  p.  2 ;)  and 
V  Bli.vier  !  marks:  "It  is,  therefore,  not  surprising  that  this 
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regalian  right  should  have  been  oonfirmed  by  nearly  all  the 
governments  of  the  northern  countries." 

But  it  is  unnecessary  to  multiply  authorities  in  support  of  a 
principle  so  universally  recognized. 

From  the  foregoing  citations  it  is  clear — 

1.  That  the  grant  or  ownership  of  the  superficies  or  land 
which  contains  the  mine,  confers  no  right  of  property  to  mines 
in  the  bowels  of  the  earth,  or  even  on  its  surface ;  and 

2.  That  this  property  in  the  mines  is,  by  common  consent  of 
.almost  all  modern  States,  deemed  to  be  vested  in  the  State 

represented  by  the  Sovereign,  and  is  a  regalian  right  Indeed, 
it  would  seem,  thaf  these  two  propositions  are  sufficiently  de- 
monstrated by  the  fact  that  mining  ordinances  exist  in  almost 
every  State  possessed  of  considerable  mineral  wealth ;  for  those 
ordinances  are  but  the  dispositions  made  by  law  for  the  exercise 
of  this  regalian  right,  or  right  of  property  in  all  mines,  whether 
in  public  or  private  land. 

Having  thus  established  that  the  right  of  property  in  mines  is 
wholly  distinct  from  the  ownership  of  the  soil,  and  that  the 
former  remain*  in  the  Sovereign,  notwithstanding  the  possession 
of  the  latter  by  a  private  person,  we  proceed  to  inquire : 

1.  Did  this  right  to  the  mine  constitute  a  right  to  "land,"  as 
that  term  is  used  in  the  Acts  of  Congress? 

2.  If  so,  did  the  miner  by  registry  and  denouncement  acquire 
an  estate  in  "land,"  and  what  was  its  quantity  and  quality  ? 

These  two  inquiries,  though  in  form  separate,  are  nevertheless 
intimately  connected ;  for  the  nature  of  the  subject-matter  of  the 
riffht  of  property  reserved  by  the  Sovereign,  can  best  be  ascer- 
tained by  inquiring  what  was  the  subject-matter  of  the  estate 
conveyed  to  the  subject  by  registry  and  denouncement,  as  also 
the  quality  and  quantity  of  such  estate.  "For  how,"  as  re- 
marked by  Lares,  "can  the  nation  grant  that  which  it  has  not, 
or  how  can  it  give  to  one  person  what  belongs  to  another?1* 

It  will  be  shown  that  minerals  owned  by  a  title  wholly  inde- 
pendent of  the  property  in  the  lands  in  which  they  are  situated, 
still  form  a  part  of  the  land  itself,  and  constitute  land  in  the 
ctrictlylegal  acceptation  of  that  term  at  *ommon  law.    Inde* 
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pendently  of  authority,  it  would  seem  clear  that,  it  being  admitted 
that  "various  sections  of  the  soil  divided  horizontally/'  (1  Eng. 
Law  and  Eq.  Rep.  249,)  may  belong  as  separate. properties  to 
different  persons,  the  sections  which  are  beneath  the  surface  mast 
constitute  "land,"  as  much  as  those  which  are  upon  it  The  vein 
of  ore  or  the  bed  of  coal  is  "  land,"  as  fully  and  completely  as  the 
superficial  earth,  and  he  who  owns  the  former  owns  land  as  much 
as  he  who  owns  the  latter.  On  this  point  the  English  authori- 
ties are  agreed. 

Nor  is  the  application  of  those  authorities  to  the  question 
under  consideration  at  all  affected  by  the  circumstance  that,  vi 
England,  the  regalian  right  to  mines  is  held  to  extend  only  to 
mines  of  the  precious  metals;  for  the  owner  of  lands  in  which 
mines  of  the  base  metals  are  situated,  having  alienated  to  one 
person  the  mine,  but  reserved  to  himself  or  alienated  to  another 
the  lands  in  which  the  mine  is  found,  the  question  whether  the 
owner  of  the  mine  is  an  owner  of  "land,"  would  be  presented 
precisely  as  if  the  severance  of  the  two  rights. of  property  had 
originally  existed,  and  the  several  properties  derived  by  separate 
grants  from  the  Crown. 

"  When  the  mines  form  part  of  the  general  inheritance,  they 
will,  of  course,  be  transferred  along  with  the  lands  without  being 
expressly  mentioned  in  the  conveyance ;  but  when  they  form  a 
distinct  possession  or  inheritance,  a  title  to  them  must  be  estab- 
lished, without  reference  to  the  general  title  of  the  lands  in  which 
they  are  situated."    Bainbridge  on  Mines,  p.  4 ;  Rockwell,  p.  686. 

In  the  latter  situation,  "they  still,  of  course,  retain  the  quali* 
ties  of  real  estate,  and  will  be  transferred  by  conveyances  appli- 
caple  to  the  particular  disposition  of  them  intended  to  be  made." 

— im 

They  are  capable  of  livery  and  being  made  the  subject  of 
qectment  m  Cro.  Jac.,  p.  150. 

"  By  the  name  of  minera,  or/odini  plumbi,  the  land  itself  shall 
pass  in  a  grant  if  livery  be  made,  and  also  be  recovered  in  an 
assize."    Co.  Litt.,  6  a. 

It  is  held  that  mines  do  not  lie  in  grant,  but  pass  like  othef 
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hereditaments  by  livery  of  seizin.    Chetham  vb.  Williamson,  (4 
East,  p.  476 ;  2  Barn.  &  Cress.,  p.  197.) 

When  a  reservation  in  a  deed  of  feoffment  is  made  in  favor 
of  the  grantor  of  mines,  no  livery  is  necessary,  for.  the  grantor 
will  never  have  been  out  of  possession ;  but  when  the  exception 
is  in  favor  of  a  stranger  to  the  legal  estate,  livery  cannot  be  dis- 
pensed with.    Co.  Litt.,  47  a ;  1  Ad.  &  Ell.,  p.  748. 

In  numerous  English  cases,  the  distinction  is  clearly  drawn 
between  a  mere  license  to  dig  and  carry  away  ores,  in  land  of 
which  the  possession  is  retained  by  the  grantor,  and  a  demise  of 
the  mine  itself,  by  which  an  estate  in  the  land  is  created ;  nor  is 
it  r.*038sary,  to  constitute  such  an  estate,  that  the  grantee  acquire 
any  right  or  interest  in  the  surface — for  minerals  are  capable  of 
forming  a  distinct  inheritance  in  the  lands  of  which  they  are  a 
part,  and  consequently,  an  actual  estate  may  be  both  created  in; 
and  restricted  to,  any  specified  kind  of  minerals.  19  Vesey,  p. 
158;  4  East,  p.  469;  2  Barn,  k  Aid.,  p.  724;  Bainbridge  on 
Mines,  pp.  3,  56, 124, 141, 170. 

In  Stoughton  vs.  Leigh,  (1  Taunt.,  p  408,)  it  was  held,  that  a 
grant  of  a  stratum  of  coal  in  the  land  of  another  is  a  grant  in 
fee  simple  of  a  real  hereditament,  and  that  the  widow  of  the 
grantee  was  dowable  of  all  the  mines  of  her  husband,  as  well 
those  which  were  in  his  own  landed  estates,  as  the  mines  and 
strata  of  lead,  or  lead  ore  and  coal,  in  the  lands  of  other  persons. 

In  Wilkinson  vs.  Proud  el  als.,  (11  Mees.  &  Wels.,  p.  38,)  it 
was  held,  that  a  right  to  a  given  substratum  of  coal  lying  under 
a  certain  close  is  a  right  to  land,  and  cannot  be  claimed  by  pre- 
scription. But  a  bare  right  to  dig  and  carry  away  coal  in  another 
man's  land  may. 

An  action  of  ejectment,  an  assize,  a  common  recovery  tres- 
pass, an  action  for  use  and  occupation,  and  almost  all  the  legal 
remedies  applicable  to  "land,"  can  be  maintained  at  common 
law  with  respect  to  a  mine.  But  they  do  not  lie  for  an  incor- 
poreal thing.  Ad.  on  Eject.,  p.  18-20;  Co.  Litt.,  6  a.;  Bain 
bridge  on  Mines,  p.  141;  2JJarn.  &  Aid.,  p.  787;  4  Barn.  &  Aid, 
p.  401 ;  2  Strange,  p.  1142. 

The  case  of  The  Queen  vs.  The  Earl  of  Northumberland,  (Plow 
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den,  p.  810,)  is  relied  on  by  the  counsel  of  the  United  States  to 
show  that  in  England  the  right  of  the  King  to  royal  metals  in 
the  lands  of  a  subject  is  a  merely  incorporeal  right  or  easement, 
like  rights  of  common,  way,  estovers,  and  the  like. 

But  it  is  not  so  said  in  the  case.  It  is  merely  said,  that  as  the 
subject  may  acquire  by  usage,  title  or  interest  in  the  freehold 
or  inheritance  of  the  King,  as  common,  way,  estovers,  etc..  so  the 
King  may  possess  by  prerogative  a  title  or  interest  in  the  free- 
hold of  the  subject.  It  is  not  said  that  the  title  or  interest  of  the 
King  in  royal  mines  is  identical  with  the  title  or  interest  of  the 
subject,  who  has  a  right  of  common,  way,  estovers,  etc;  in  the 
King's  lands. 

If  the  private  owner  of  the  inheritance  can,  by  his  grant, 
sever  the  right  of  property  in  the  soil  from  that  in  the  mine,  and 
vest  the  ownership  of  the  former  in  one  person,  and  of  the  latter 
in  another ;  and  if  the  mine  so  owned  is  "land,"  it  is  not  easy  to 
perceive  why,  when  the  severance  is  effected  by  law,  and  the 
King  is  the  owner  of  the  mine,  he  should  <  not  also  be  deemed 
the  owner  of  "land  f  and  this,  whether  the  royal  right  is  con- 
fined, as  in  England,  to  a  particular  description  of  mines,  or 
extends,  as  in  Spain,  to  all  mines. 

That  this  was  not  meant  to  be  decided  in  the  case. in  Plowden, 
is  clear ;  for  no  question  was  made  as  to  whether  the  right  of 
the  King  was  a  corporeal  or  incorporeal  hereditament,  and  the 
judgment  of  tbe  Court  was,  "that  all  ores  of  gold  and  silver  in 
the  lands  of  subjects,  whether  the  mines  thereof  be  opened  oi 
unopened,  with  power  to  dig  in  the  lands  of  the  subjects  for  the 
same,  and  to  carry  them  away,  with  all  other  incidents  thereto, 
belong  of  right  to  the  Queen." 

From  the  forgoing  authorities,  it  is  abundantly  clear,  that  the 
law  of  England  is  not  guilty  of  what  Mirabeau  calls  the  absurdity 
of  refusing  to  recognize  two  species  of  property,  one  in  the  sur- 
face of  the  earth,  and  the  other  in  its  depth. 

That  in  the  case  of  royal  mines,  the  property  in  the  mines 
remains  in  the  Crown,  distinct  from  the  general  ownership  of  the 
land  in  which  they  are  situate,  and  in  the  case  of  base  mines,  the 
general  owner  may  sever  by  his  own  grant  the  property  in  the 
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mines  from  the  property  in  the  lands.  But  in  both  cases,  the  mine 
or  strata  of  minerals  form  part  of  the  land  itself,  and  are  land  in  as 
strictly  legal  a  sense  as  the  non-metalliferous  portions  of  the  soil. 
Having  thus  seen  that  a  property  in  veins  of  metals  is  a  pro- 
perty in  "  land,11  notwithstanding  it  is  entirely  independent  of  the 
property  in  the  soil  which  contains  them,  and  that  it  is  so  re- 
garded, whether  the  severance  between  the  two  species  of 
property  be  effected  by  the  grant  of  the  Sovereign  to  whom 
royal  metals  belong,  or  by  the  owner  of  the  inheritance,  who,  by 
the  law  of  England,  was  the  owner  of  the  base  metals  within  his 
lands,  we  will  next  inquire  what  was  the  nature  of  the  estate 
which  was  acquired  by  registry  and  denouncement  under  the 
Spanish  and  Mexican  laws. 

This  inquiry  will  necessarily  involve  a  consideration  of  the 
nature  of  a  mine  under  those  laws ;  for  it  is  admitted,  as  urged 
by  the  counsel  of  the  United  States,  that  an  estate  in  a  mine  may 
closely  resemble  am  Estate  in  land,  while  the  subject-matter  of 
the  two  estates  may  remain  essentially  different 

It  will,  therefore,  be  shown  not  only  that  the  estate  of  a  mine- 
owner  is  nearly  identical  with  a  fee  simple  conditional  estate  in 
land,  at  the  common,  law,  but  that  the  subject-matter  of  that 
estate,  viz.,  "  a  mine,"  as  defined  in  the  Ordinances,  is  "  land11  in 
the  strictest  sense,  as  proved  by  its  intrinsic  nature,  and  by  the 
application  to  it  in  Spanish  and  Mexican  laws  and  treatises  of 
terms  which  describe  and  express  what  is  understood  in  our 
jurisprudence  by  the  word  "  land.11 

In  the  earlier  periods  of  the  Spanish  Monarchy,  it  was  estab- 
lished as  a  principle  of  Castilian  law,  that  all  mines  found  in 
the  Royal  Seignory  belonged  to  the  Crown.  All  persons  were 
prohibited  from  working  them  except  under  royal  lioense.  Part 
8,  tit.  28,  law  11 ;  Nov.  Recop.  lib.  9,  tit.  18,  law  1. 

In  1887,  permission  was  given  to  every  person  to  work  mines 
found  within  his  own  inheritance,  or  in  that  of  other  persona 
with  tkeir  permission.    Nov.  Recop.  lib.  9.,  tit  18,  law  2. 

And  as  early  as  1526  and  1551,  a  general  royal  license  was 
given  to  work  mines  discovered  in  the  Indies,  on  giving  an 
account  thereof  to  the  Governor,  and  payment  of  a  oertain  pro- 
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portion  of  the  product  to  the  Crown.    Beeop.  de  las  Ind.  lib.  4, 
tit  19,  61  14. 

On  the  10th  January,  1559,  Philip  II.,  by  a  law  promulgated 
on  that  day,  extended  to  all  mines,  of  gold,  silver  and  quicksilver 
found  within  the  kingdom,  whether  on  royal  land  or  on  those  of 
lordships,  or  of  the  clergy,  or  in  public,  municipal,  vacant  or 
private  lands,  the  right  of  ownership  which  had  previously  been 
vested  in  the  Crown,  as  to  mines  found  within  the  Royal  Seig- 
nory;  and  all  mines  of  the  three  metals  named  were  declared 
"to  be  resumed  and  incorporated  in  the  Crown  and"  royal-patri- 
mony of  the  King,"  excepting  only  such  mines  of  gold  or  silver, 
as  had,  under  previous  grants  to  individuals,  been  begun  to  be 
worked,  and  were  then  actually  worked  Nov.  Becop.  lib.  9 
tit.  18, 1.  3,  Halleck's  Mining  Laws,  pp.  6,  15 ;  Rockwell,  118, 
116. 

The  reasons  for  this  act  of  high  sovereignty  are  set  forth  in 
the  preamble  of  the  law.  They  are  chiefly  founded  on  the  policy 
of  stimulating  the  discovery  and  working  of  mines,  by  giving 
to  all  subjects  of  the  Crown  the  right  of  discovering  and  acquir- 
ing the  ownership  of  them  in  limited  parcels,  in  order  that 
thereby  this  source  of  national  wealth  might  be  developed, 
instead  of  being  locked  up,  as  theretofore,  in  the  hands  of  a  few, 
who  did  not  or  would  not  develop  it.  Rockwell's  Gamb.  Comm., 
p.  127 ;  Nov.  Recop.  lib.  9,  tit.  18, 1:  3 ;  Halleck's  Transc.  p.  6-11. 

It  thus  became  an  established  and  fundamental  principle  of  the 
Spanish  law,  that  all  mines  of  gold,  silver,  quicksilver,  and  other 
metals,  whether  found  on  public  or  private  lands,  belonged  to 
the  Sovereign.  Rockw.  Gamb.,  126, 137 ;  Solorzano  Polit.  Ind., 
lib.  6,  cap.  1,  No.  17 ;  Ordenanzas  de  Mineria,  p.  68 ;  Ordinances 
of  1788,  lib.  6,  art.  1 :  Ordinances  of  1584,  lib.  6,  tit.  18, 1.  9. 

To  carry  into  effect  the  policy  thus  inaugurated,  ordinances 
were  established  in  1584,  (called  by  Gamboa  the  Old  Ordinances,) 
which  continued  in  force  until  August  22d,  1783,  when  the  New 
Ordinances,  as  they  were  called  by  Gamboa,  were  enacted. 

By  these  new  ordinances,  all  former  edicts  and  ordinances  were 
revoked,  so  far  as  they  were  opposed  to  the  provisions  of  the 
new  law  except  the  provisions  of  the  law  of  1788,  so  far  as  they 
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treated  of  the  incorporation  into  the  royal  patrimony  of  the  gold, 
silver,  and  quicksilver  mines  of  the  kingdom. 

The  2d  article  of  the  New  Ordinances  is  as  follows : 

"  And  in  order  to  benefit  and  favor  our  subjects  and  native^ 
and  all  other  persons  whatsoever,  even  though  foreigners  to  these 
our  kingdoms,  who  may  work  or  discover  any  mines  of  silver 
already  discovered,  or  to  be  discovered,  we  will  and  command 
that  they  shall  have  them,  and  that  they  shall  be  their  property 
m  possession  and  ownership,  and  that  they  may  do  with  them  as 
with  any  thing  their  own,  observing,  as  well  in  regard  to*  what 
they  have  to  pay  by  way  of  duty  to  us,  as  in  all  else,  what  is 
prescribed  and  ordered  in  this  edict.1'    Halleck's  Transc,  p.  70. 

By  the  laws  of  the  Indies,  the  Emperor  Charles  and  King 
Philip  EL  had  made  a  similar  grant  to  all  their  subjects,  whether 
Spaniards  or  Indians,  (except  certain  officers,)  authorizing  them 
to  work  the  mines  freely  and  without  impediment,  and  "making 
them  common  to  all  persons,  wheresoever  situate;"  provided, 
that  the  Indians  should  not  be  injuriously  treated,  and  that  no 
other  parties  be  prejudiced.  1  Heathf.  Gamboa,  p.  20,  book  iv. 
lib.  XI2C,  law  1 ;  Becop.  de  las  Indies ;  Halleck's  Transc,  pp 
130, 140. 

From  the  very  ample  terms  of  these  grants  a  doubt  arose,  says 
Gamboa,  whether  the  mines  were  still  to  be  regarded  as  the  pecu- 
liar right  of  the  Crown,  or  whether  they  were  to  be  considered 
as  the  absolute  property  of  the  subject. 

On  the  one  side,  Don  Mateo  de  Lagunez  and  Cardinal  de  Luoa 
were  of  opinion,  that  as  all  mines  in  the  Indies  had  been  declared 
"common,"  and  all  persons  were  at  liberty  to  try  for  them, 
wherever  situate,  it  was  to  be  inferred  that  the  mines  were  no 
longer  vested  in  the  Crown,  and  that  the  effect  of  the  Ordinances 
was  precisely  the  same  as  if  the  mines  had  been  made  private 
property,  (particulates,)  as  they  may  be  by  concession  and 
privilege. 

This  opinion  Gamboa  combats,  and  after  discussing  the  ques- 
tion at  length,  concludes  that  the  mines  remained  a  right  of  the 
Crown  and  annexed  to  the  royal  patrimony,  and  that  the  laws 
made  the  vassals  * participants"  of  this  right ;  not  giving  them 
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the  private  and  absolute  property  to  use  at  will,  but  in  subjeo- 
tion  to  the  Ordinances ;  and  that  although  the  laws  concede  to 
them  the  ownership  and  property  (dominio  y  propiedad,)  it  is 
by  "participation,"  and  not  by  absolute  translation,  (por  partici- 
pacion  y  no  por  translacion  absoluta;)  the  supreme  right  of 
property  (alto  dominio)  remaining  in  His  Majesty. 

"The  correct  opinion  then  seems  to  be,"  says  Gamboa,  "that 
the  mines  remain  attached  to  the  Crown  (que  S.  M.  mantdene  en 
su  corona  las  minas,)  and  that  the  King,  not  being  able  to  work 
them  himself,  has  admitted  his  subjects  to  a  share  of  them  (dio 
parte  a  los  vasalos)  under  various  restrictions  and  subject  to 
various  liabilities." 

The  opinion  advocated  by  Gamboa  appears  to.  have  been 
adopted  in  the  Ordinances  of  1783,  in  which  many  of  the  sug- 
gestions of  Gamboa  njrere  embodied.    (Gamboa,  chap.  11.) 

The  first  two  articles  of  title  Y.  of  that  Ordinance  are  its 
follows : 

"Art.  1.  Mines  are  the  property  of  my  Royal  Crown,  as  well 
by  their  nature  and  origin,  as  by  their  re-union,  declared  in  lair 
iv.,  lib.  xin,  book  vi.,  of  the  Nueva  Recopilacion, 

"Art.  2.  Without  separating  them  from  my  royal  patrimon  rt 
I  grant  them  to  my  subjects  in  property  (en  propiedad)  and  pou- 
session  in  such  manner  that  they  may  sell  them,  exchange  thent, 
rent  them,  donate  them,  pass  them  by  will,  either  in  the  way  of 
inheritance  or  legacy,  or  in  any  other  manner  alienate  the  right 
which  in  the  mines  belongs  to  them,  on  the  same  terms  on  which  ' 
they  themselves  possess  it,  and  to  persons  capable  of  acquiring 
it."    faalleck's  Transc,  p.  222, 

It  was  under  these  last  Ordinances  that  the  rights  of  Castillero 
were  acquired ;  but  as  they  adopted  the  views  of  Gamboa  as  to* 
the  Ordinances  of  1584,  his  Commentaries  on  the  latter,  and 
definition  of  the  mine-owner's  estate  acquired  under  them,  are  ' 
of  controlling  authority  in  the  interpretation  of  the  Ordinances 
cfl788.  •* 

In  Section  24,  p.  19,  Gamb.  Comm.  Heathf.  Transc.  pp.  27-8, 
he  observes ;  ''  Having  established  then  the  regalian  right  of  His 
Majesty  in  the  mines,  and  that  this  right  is  entirely  consistent 
vol.il  16 
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with  the  right  of  disposition  and  property  (con  el  dominio  y 
propiedad)  of  the  subjects,  it  is  indisputable,  that  as  a  conse- 
quence of  their  passing  to  the  latter  with  power  to  dispose  of 
them,  as  their  own  (como  cosa  suya)  all  the  incidents  of  "pro 
pertyy'  (propiedad  y  dominio)  must  attach  in  favor  of  the  pro- 
prietor, and  that  they  may  therefore  be  exchanged,  sold,  leased 
or  alienated  by  contract,  donation  and  inheritance,  may  be  given 
as  a  portion  in  marriage,  or  may  be  charged  with  a  rent,  and 
that  interest  may  be  demanded  for  the  purchase-money  while 
remaining  unpaid,  etc.,  etc. 

"  There  passes,  then,  to  the  subject  the  direct  dominion  or  pro 
perty,  as  also  the  right  to  the  use  (dominio  directo  6  propiedad, 
y  tambien  el  util,)  by  virtue  of  the  favor  and  grant  of  the  Sov- 
ereign— which  we  hestitate  not  to  call  a  gift  on  conditions  (una 
modal  donation,)  as  will  appear  upon  considering  the  rules  by 
which  that  species  of  grant  is  defined  in  law :  that  is  to  say,  that 
it  be  a  free  and  complete  act,  which  being  perfected,  a  charge 
attaches  on  the  donee  from  that  time  forth,  (and  the  being 
worded  as  a  condition  makes  no  difference,)  and  that  upon  the 
failure  of  the  modification  limited  by  the  donor  in  his  own  favor 
or  in  that  of  a  third  person,  or  of  the  Kingdom  or  Republic,  the 
gift  determines,  as  will  be  seen  by  reference  to  the  various  text 
and  doctors."    Oh.  11,  sec.  25. 

Throughout  the  Commentaries  of  Gamboa,  the  estate  of  the 
mine-owner  in  the  mine  is  called  the  "dominio  y  propiedad  ;tt 
and  in  sec.  15,  ch.  xxi,  he  says :  "Another  privilege  treated  of 
by  the  authorities  above  alluded  to,  is  that  of  appropriating 
nine  parts  of  the  metal,  paying  only  the  tenth  to  the  King  as  an 
acknowledgement  of  his  having  shared  with  his  subjects  the 
direct  and  superficial  ownership  (de  aver  participado  a  sue 
vasalloe  el  dominio  util  y  directo,)  of  so  valuable  a  kind  of  pro- 
perty (de  tan  preciosos  fundos). 

We  have  already  seen  that  the  "alto  dominio n  of  eminent 
domain  is  Teserved  by  the  King,  by  virtue  of  which  and  of  the 
conditions  on  whioh  the  grant  is  made,  a  new  grant  may  be 
made  if  the  first  be  forfeited  by  breach  of  the  conditions,  viz.? 
the  payment  of  the  fifth,  and  the  observance  of  the  Ordinances 
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wuich  Gamboa  calls  the  modo,  or  gravamen  with  which  the 
donation  is  charged,  and  which  make  it  a  "donacion  modal." — 
Chap.  11,  art.  26. 

From  the  foregoing  citations  the  nature  of  the  estate  in  Jhe 
mine  acquired  by  registry  and  denouncement  under  the  Spanish 
laws,  might  seem  sufficiently  clear. 

It  will,  however,  not  be  inappropriate  to  show  what  in  Spanish 
law  is  the  meaning  of  various  terms  which  are  used  in  the 
Ordinances,  and  by  Gamboa,  as  descriptive  of  his  estate.  Those 
terms  are  "  propiedad,"  "propiedad  y  posesion,"  "propiedad  y  usu- 
fructo,"  "propiedad  y  utilidad,"  "  plena  propiedad,"  "dominio," 
"pleno  dominio,"  "dominio  absoluto  y  perpetuo,"  "dominio 
directo  y  util." 

"  Propiedad,*  is  the  right  to  enjoy  and  dispose  freely  of  things 
which  are  ours,  so  far  as  the  laws  forbid  not.  Commonly,  the 
dominion  which  is  not  accompanied  by  the  usufruct  is  called 
"propiedad,"  or  "nuda  propiedad,"  and  the  dominion  which  is 
accompanied  by  the  usufruct  is  called  "  plena  propiedad."  Es 
criches  Diet.,  verb.  "Propiedad." 

"  Dominio,"  is  the  right  or  power  to  dispose  freely  of  a  thing, 
if  the  law,  the  will  of  the  testator,  or  some  agreement  does  not 
prevent. 

It  is  divided  into  the  full,  and  the  less  than  full—"  dominio 
pleno  y  menos  pleno." 

"Dominio  pleno  y  absoluto,"  is  the  power  which  one  has  over 
anything  to  alienate  independently  of  another — to  receive  its 
fruits — to  exclude  all  others  from  its  use. 

"  Dominio  directo,"  is  the  right  a  person  has  to  control  the 
disposition  of  a  thing,  the  use  (utilidad)  of  which  he  has  ceded. 

*  Dominio  util,"  is  the  right  to  receive  all  the  fruits  of  a  thing 
subject  to  some  contribution  or  tribute,  which  is  paid  to  him 
who  reserves  in  it  the- "dominium  directum ."— Escriche's  Diet 
verb.  'Dominio;"  Alvares*  Institutes,  vol.  ii.,  pp.  23,  88. 

It  appears,  therefore,  that  the  words  which  the  laws  and  com 
mentators  apply  to  the  miner's  estate,  viz.:  "propiedad  y  usu- 
fructo"  "plena  propiedad,?  "pleno  dominio,"  "dominio  directo 
y  util  "  etc.,  are  descriptive  in  the  Spanish  law  of  the  highest 
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estate  or  right  of  properly  in  land  which  the  subject  oa* 
acquire. 

It  would  seem  to  be  higher  than  any  right  of  property  in  land 
enjoyed  in  England ;  for,  says  Blackstone,  "A  subject  has  only 
usufruct  and  not  the  absolute  property  of  the  soil ;"  or,  as  Six 
Edward  Coke  expresses,  "he  hath  the  'dominium  utile?  but  not 
the  'dominium  directum.1  w    Comm.  bk.  2,  ch.  7. 

The  ownership  of  the  subject  in  the  mine  remains,  however 
subordinate  to  the  dominium  altum,  or  eminens,  or  dominio  alto 
of  the  Crown. 

But  this  is  merely  the  right  tacitly  reserved  by  the  Govern- 
ment or  sovereign  authority  of  a  State,  and  to  which  all  indi- 
vidual rights  of  property  are  subject,  to  take  possession  of  the 
property  in  the  manner  directed  by  the  constitution  and  laws  of 
the  State,  whenever  the  public  interest  may  require.  Per  Clu 
Walworth ;  Beekman  vs.  Saratoga  i?.  R.  Co.,  (3  Paige  R.,  p.  46.) 

The  fact  that  the  estate  of  the  mine  owner  may  be  forfeited 
or  determined  by  a  failure  to  comply  with  those  of  the  ordi- 
nances which  impose  that  penalty,  i".  «.,  by  breach  of  the  condi- 
tions subsequent  attached  to  the  gift,  in  nowise  affects  its  nature 
as  an  estate  in  fee. 

Every  estate  held  by  feudal  tenure  was  subject  to  forfeituro 
for  breach  of  the  conditions  on  which  it  was  granted.  Nor  were 
these  conditions  always  expressed  in  the  grant ;  for  every  act  of 
the  vassal  which  amounted  to  a  breach  of  his  allegiance,  or  the 
tie  which  bound  him  to  his  lord,  operated  a  forfeiture  of  the 
land. 

In  a  grant  of  a  mine  the  principal  conditions,  the  breach  of 
which  worked  a  forfeiture,  Were:  1st,  the  payment  to  the  Crown 
of  its  proportion  of  the  products ;  and  2d,  the  working  it  accord- 
ing to  the  laws. 

If  no  breach  of  these  conditions  occurred,  the  estate  of  the 
miner  would  continue  forever. 

'  It  therefore  closely  resembled  a  conditional  or,  determinable 
fee  at  common  law.  1  Prest.  on  Est.,  480/  The  number  of  cases 
where,  by  the  Ordinances  of  1584,  the  mine  was  declared  forfeited, 
'perdida.)  was  no  less  than  fifteen,  but  many  of  these  causes  of 


DECEMBER  TERM,  1862  229 

The  United  Stale*  vs.  Andres  CastiUero. 

forfeiture  were  totally  abolished,  and  the  rigor  of  the  laws  was 
essentially  mitigated  by  the  Ordinances  of  1788,  and  subsequent 
laws. 

The  decree  of  the  Cortes  of  Spain,  of  January  26,  1811,  ex* 
empted  the  miners  of  quicksilver  from  the  payment  "of  all 
duties,  even  including  the  duty  of  the  fifth,  or  the  proportion 
which  the  miner  is  bound  to  pay;"  and  annulled  "all  disposi- 
tions which  opposed  free  trade  in  said  mineral,  and  the  security 
of  absolute  and  perpetual  ownership  (dominio  absolute  y  perpetuo) 
of  the  miner ;  provided,  that  in  managing  and  working  them, 
he  observe  the  general  rules  established  on  the  subject." 

In  the  communication  from  the  Secretary  of  the  Regency, 
transmitting  to  the  Royal  Tribunal-General  of  Ney  Spain  this 
decree,  he  says : 

"  Under  this  date  I  notify  your  Excellency,  that  the  preroga- 
tive of  Seignory,  which  from  remote  times  the  Vice-Royal  Trea 
sury  has  reserved  to  itself  with  respect  to  mines  of  quicksilver, 
has  been  annulled  by  the  General  and  Extraordinary  Cortes,  in 
consequence  of  the  resolution  and  manifestation  of  the  Council 
of  Regency,  enacting  at  the  same  time  that  the  said  mines  shall 
te  worked  under  the  same  rules  and  ordinances  as  those  of  gold, 
silver,  and  other  metals,  and  that  their  possessors  shall  preserve 
their  ownership  and  usufruct  (propiedad  y  usufructo,)  and  in  no 
case  shall  they  be  obliged  to  alienate  them  to  the  State — giving 
them  permission  moreover  to  sell  their  products  to  any  one  who 
will  pay  the  highest  price  for  them.  This  measure  affirms  in  a 
manner  inviolable  the  ownership  (propiedad)  and  profits  (utilidad) 
of  this  kind  of  real  estate  (de  tqlis  juicas),  and  dispels  the  rea- 
sonable fears  which  prevented  individuals  from  taking  them 
under  their  care." 

It  would  not  be  easy  to  find  words  to  express  more  strongly 
the  notion  of  a  permanent  and  inviolate  right  of  property,  than 
the  language  of  this  decree  and  communication.  Orden.  de  Min , 
pp.  79-82 ;  Halleck's  Mining  Laws,  pp.  381-885. 

One  of  the  principal  causes  of  forfeiture  established  by  the 
Ordinances  of  1534,  was  the  failure  to  work  the  mine  for  four 
consecutive  months.    But  even  this  provision,  so  necessary  tc 
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secure  the  great  object  of  the  Grown  in  conceding  the  mine,  via.. 
the  development  of  the  mineral  resources  of  the  country,  was 
regarded  as  highly  penal,  and  therefore  to  be  strictly  construed. 
It  was  thus  easily  evaded,  for  by  working  the  mine  for  a  few 
days  every  four  months  the  forfeiture  was  avoided.  This  defect 
was  remedied  in  the  Ordinance  of  1783,  which  declared  that  the 
omission  to  work  for  eight  months,  whether  successive  or  inter 
rupted,  in  any  one  year,  should  forfeit  the  mine ;  but  the  Judge, 
before  whom  the  mine  was  denounced,  was  authorized  to  admit, 
in  addition  to  the  excuses  allowed  by  the  former  law,  any  "other 
just  causes  which,  combined  with  their  former  merit,  might 
render  the  miners  worthy  of  equitable  consideration."  Hailed- 
Transc.  244;  Ord.  of  1788,  Art.  15;  Heathf.  Gamboa,  p.  80-86. 

Some  of  the  other  causes  of  forfeiture  were  for  the  breach  of 
directions  in  the  Ordinances  clearly  necessary  for  the  security  of 
the  mine  or  of  the  operatives — such  as  removing  the  pillars  or 
supports  of  the  mine,  or  in  other  ways  neglecting  to  comply  with 
the  rules  of  the  Ordinances,  or  the  directions  of  the  competent 
authorities,  as  to  their  security  and  preservation,  and  their  better 
working.  Ord.  of  1788,  Arts.  7,  10,  11,  12,  18,  14,  15;  Hal- 
leek's  Transc.  842,  et  seq. 

In  some  cases  these  forfeitures  were  only  imposed  after 
repeated  offences,  (Art.  10,)  and  all  the  facts  were  to  be  judicially 
ascertained  in  appropriate  proceedings. 

From  the  foregoing  it  results,  that  although  "  the  observance 
of  the  Ordinances,"  was  in  strictness  a  condition  of  the  conces- 
sion, yet  in  fact  the  forfeiture  of  the  mine  was  a  punishment  or 
penalty  imposed  for  violations  of  salutary  and  necessary  rules, 
incurred  in  but  a  limited  number  of  cases,  and  when  no  equita- 
able  considerations  existed  for  mitigating  their  rigor. 

A  determinable  fee,  however,  determined  by  the  act  or  event 
expressed  in  its  limitation,  usually  beyond  the  control  of  the 
tenant,  and  the  occurrence  of  which  could  not  be  imputed  to  him 
as  a  fault,  still  less  as  a  violation  of  law. 

The  annexing  of  conditions  subsequent  to  grants,  seems  to 
have  been  a  policy  by  no  means  peculiar  to  Spanish  jurispru- 
with  regard  to  mines.    It  was  intended  to  provide  a 
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security  for  tLe  attainment  of  those  otg^ctf  whitfi  $ffpp4  tfy? 
consideration  for  the  grant. 

These,  in  colonization  grants,  were  generally  occupation  a^d 
cultivation.  In  Florida  and  Louisiana,  the  settlements  wer? 
made  under  a  preliminary  concession  or  warrants  of  survey,  and 
on  the  fulfillment  of  the  conditions,  the  final  or  perfect  title  wis 
issued. 

In  Mexico,  however,  under  the  Law  of  1$24,  and  the  JJeguJa- 
tions  of  1828,  a  perfect  title  issued  in  the  first  instance,  bujb 
charged  with  conditions  as  to  occupation  and  settlement ;  *nd 
the.  grant  provided  that  "if  the  grantee  failed  to  comply  with 
the  conditions,  he  should  lose  his  right  to  the  land,  and  it  might 
be  denounced  by  another." 

I  am  unable  to  perceive  any  substantial  difference  between 
the  estate  of  the  colonization  grantee  and  that  of  the  miitt- 
owner.  Both  liable  to  denouncement  and  forfeiture  for  non- 
compliance with  the  conditions  expressed  in  or  annexed  by  law 
to  the  grant;  and  in  both  cases,  equitable  excuses  could,  in 
general,  be  received  for  the  omission. 

In  the  California  land  cases,  the  existence  in  the  grants  of  con- 
ditions subsequent  has  never  been  regarded  as  presenting  any 
obstacle  to  their  confirmation — where  no  forfeiture  had  accrued 
and  been  judicially  ascertained  under  the  former  Government. 

Having  thus  ascertained  the  nature  of  the  mine-owner's  estate 
in  the  mine,  we  are  next  to  consider  what  was  the  nature  of  ft 
mine  itself  considered  as  a  subject  of  property. 

From  the  quality  of  the  estate,  and  the  fact  that  it  possessed 
all  the  incidents  of  an  estate  in  land — that  it  was  alienable 
devisable,  and  inheritable — that  it  could  be  leased,  charged  with 
a  rent,  mortgaged,  and  given  as  a  portion  in  marriage,  eta,  it 
might  reasonably  be  concluded  that  the  Spanish  law,  like  thf 
English,  regarded  the  mine  as  "land.11  But  all  doubt  is  removed 
by  recurring  to  the  terms  which  were  applied  to  it.  It  is  a 
"fundo,"  or  land.  1  Gamb.,  oh.  v.,  sec  6 ;  id.  ch.  xxi,  sec.  15. 
"bienes  raices,"  or  real  estate.  Id.  ch.  xvii.,  sec.  22.  It  is 
*bienes  immobles,"  or  immovables.  Id.  ch.  xxiii,  sec.  6.  All 
the  rules  relating  to  pititory  and  possessory  actions  for  kinds  Are 


282  SUPKEME   COURT. 


The  United  State*  vs.  Andres  CasHllerO. 


applied  to  it,  ch.  xxiii.,  sees.  1,  6, 1&;  and  in  these  cases  the  pro- 
ceedings may  be  for  the  ore,  or  merely  to  substantiate  the  right 
of  property  in  the  mine,  (sobre  los  metales  6  puramente  sobre  la 
propiedad.)    Ch.  xxiiL,  sees.  20,  21. 

The  feet  that  a  judicial  delivery  of  possession  was  authorized 
to  be  made,  indicates  that  the  thing  to  which  the  title  or  right  of 
property  had  attached  was  a  corporeal  hereditament.  It  is  laid 
down  by  Alvarez  (Inst.  v.  11,  p.  28,  et  seq.)  as  an  axiom  of 
the  civil  law,  that  "only  things  corporeal  can  be  delivered, 
since  only  these  can  be  transferred  by  corporeal  act  from  one  to 
another.'9  And  this  corresponds  with  the  rule  of  the  common 
law,  that  corporeal  hereditaments  pass  by  livery  of  seizih,  while 
incorporeal  hereditaments  lie  only  in  grant. 

As  the  Ordinances  gave  to  the  miner  the  right  of  property  in 
and  possession  of  the  mine,  the  judicial  delivery  of  the  mine, 
after  the  title  to  the  thing  had  been  acquired  by  denouncement 
and  registry,  vested  the  mine-owner  with  the  right  in  the  thing, 
and  gave  him  the  full  dominion — the  title  to  and  the  right  in 
the  thing,  the  right  to  dispose  of  it,  and  the  right  to  use — dominio 
dCrecto  y  util   It  is  unnecessary  to  pursue  this  discussion  further. 

No  one,  I  think,  who  examines  the  Ordinances  and  the  Com- 
mentaries of  Gamboa  with  care,  can  avoid  the  conclusion  that 
the  mine-owner,  by  denouncement  and  registry,  and  the  delivery 
of  the  possession  to  him,  obtained,  under  the  Mexican  law,  a 
right  to  and  property  in  the  mine,  and  that  the  mine  so  acquired 
consisted  of  the  very  substance  of  the  minerals  of  which  it  was 
composed — was  a  corporeal  hereditament  like  a  mine  or  stratum 
of  ores  in  the  English  law,  and  was  land  in  the  strictest  and 
ftillest  sense  of  the  term. 

The  case  of  Fremont  vs.  The  United  States,  (17  How.  566,)  is 
.  relied  on  by  the  counsel  of  the  United  States  as  sustaining  his 
objection  to  the  jurisdiction.  In  that  case  the  Court  say:  "  In 
relation  to  that  part  of  the  argument  which  disputes  the  right 
on  the  ground  that  the  grant  embraced  mines  of  gold  and  silver, 
it  is  sufficient  to  say,  that  under  the  mining  laws  of  Spain,  the 
discovery  of  a  mine  of  gold  or  silver  did  not  destroy  the  title 
of  the  individual  to  the  land  granted.    The  only  question  before 
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the  Court  is  the' validity  of  the  title.  And  whether  there  be  any 
mines  on  this  land,  and  if  there  be  any,  what  are  the  rights  of 
sovereignty  in  them,  are  questions  which  must  be  discussed  in 
another  form  of  proceeding,  and  are  not  subjected  to  the  juris- 
diction of  the  Commissioners  or  the  Court,  by  the  Act  of  1861." 

It  will  be  seen  that  the  only  question  before  the  Court  was 
whether  the  feet  that  mines  of  gold  and  silver  had  been  dis- 
covered on  land  which  had  been  previously  granted  under  the 
colonization  laws,  destroyed  the  title  of  the  individual  to  the 
land  granted.  It  was  of  course  held  that  it  did  not.  Whether 
there  were  any  outstanding  rights  of  sovereignty  in  such  mines, 
and,  if  so,  what  was  their  nature,  and  in  what  sovereign  they 
were  vested,  the  Court  declared  itself  without  jurisdiction  to 
determine. 

But  it  was  not  decided,  nor  could  it  have  been  intended  to  be 
decided,  that  a  private  grantee  of  a  mine  under  Mexican  law 
sould  not  present  his  claim  for  confirmation  under  the  Act  of 
1851.  That  question  was  not  before  the  Court.  And  even  if 
the  language  is  to  be  construed  as  extending  to  a  right  to  a  mine 
acquired  under  Mexican  law  by  a  private  individual,  and  is  not 
to  be  restricted,  as  its  terms  imply,  to  rights  of  sovereignty  out- 
standing in  the  United  States  or  the  State  of  California,  it  must 
be  regarded  as  obitar  dictum — not  necessary  to  the  determina- 
tion of  the  cade,  and  relating  to  a  question  which  did  not  and 
could  not  have  been  presented  by  it. 

A  similar  decision  of  the  point  presented  for  determination 
had  already  been  made  by  the  Supreme  Court  in  Delaseus  vs. 
The  United  States,  (9  Pet.  117.)  The  claim  in  that  case  was,  like 
that  of  Fremont,  for  the  confirmation  of  a  concession  of  a  tract 
of  land.  It  differed  from  the  case  of  Fremont  in  the  circum- 
stance that  the  motive  of  the  petitioner  in  soliciting  the  grant 
was  declared  to  be  to  make  explorations  for  lead  mines. 

But  the  Court  held  that  the  concession  was  for  land ;  and  &• 
all  claims  for  lands  were  s  ibmitted  to  its  jurisdiction,  without 
any  reservation  in  the  Act  of  Congress  of  claims  for  lands  con- 
taining lead  mines,  a  confirmation  could  not  be  withheld. 

In  Fremont's  case  the  same  objection — vis.:  that  the  land 
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gfMtai  contained  mines'— was  taken,  and  the  Court  held,  that 
that  circumstance  did  not  impair  the  validity  of  the  grant,  or 
divert  its  jurisdiction  over  it  as  of  a  claim  to  land.  Such,  it 
seems  clear  to  me,  was  the  whole  scope  and  effect  of  the  decision. 

The  nature  of  a  claim  to  a  mine,  as  distinguished  from  the 
right  of  an  agricultural  grantee  to  the  surface,  and  the  jurisdic- 
tion over  such  a  claim  confided  to  the  Commissioners  by  the 
Act  of  1851,  were  not  Considered,  or  intended  to  be  decided. 

My  conclusions,  then,  on  the  question  of  jurisdiction,  are — 

1.  That  the  jurisdiction  of  this  Court  is  not  restricted  to  those 
eases  where  the  estate  claimed  in  lands  in  California  is  a  fee— or 
such  as  in  equity  should  be  converted  into  a  fee. 

2.  TJhat  even  if  it  were,  the  estate  of  a  mine-owner  in  a  mine 
is,  under  Mexican  and  Spanish  law,  a  fee  with  conditions  subse 
quent ;  alosely  resembling  that  of  a  grantee  under  the  coloniza- 
tion laws. 

8.  That  by  the  common  law  of  England  the  ownership  of  the 
surface  may  be  vested  in  one  person,  and  that  of  the  mine,  or 
substratum  of  mineral  in  another;  and  that  the  latter  is  "land " 
in  its  strictest  sense. 

4.  That  by  the  Spanish  and  Mexican  laws,  a  mine,  considered 
as  a  subject  of  property,  and  distinct  from  the  ownership  of  the 
surface,  is  "land,"  or  rather,  that  terms  are  applied  to  it  in  those 
laws  which  are  the  precise  equivalents  of  the  common  law  term 
"  land:1 

And  that  therefore  this  Court  has  jurisdiction  to  ascertain  ana 
settle  a  private  land  claim  to  a  mine,  the  title  to  which  is 
derived  from  the  Spanish  or  Mexican  Governments,  as  of  a 
claim  to  "la*ia\» 

Ilaving  thus  ascertained  that  a  mine  is  "  land,"  and  that  the 
estate  of  the  mine-owner  closely  resembled  a  conditional  fee  at 
common  law,  we  will  next  briefly  inquire  by  what  proceedings 
and  in  what  manner  that  estate  was  acquired. 

Such  an  inquiry  natutally  precedes  an  examination  into  the 
genuineness  of  the  alleged  title  to  the  mine,  and  the  determina 
tion  of  its  legal  effect  if  found  to  be  genuine. 

lp  art.  4,  tit  VI.,  of  the  Ordinances  of  1783,  entitled  "Of  the 
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modes  of  acquiring  mines— of  new  discoveries,  registries  of 
veins,  and  denouncement  of  mines  abandoned  or  forfeited,"  is 
as  follows : 

"  Those  mentioned  in  the  preceding  articles  must  appear  with 
a  written  statement  before  the  Deputation  of  Mining  of  that 
Territory,  or  the  one  nearest,  if  there  should  be  none  there, 
stating  in  it  their  name  and  those  of  their  partners,  if  they 
have  any ;  the  place  of  their  birth,  their  residence,  profession 
and  employment;  and  the  most  particular  and  distinguishing 
features  of  the  place  (eitio),  hill  (cerro),  or  vein,  of  which  they 
ask  the  adjudication.  All  of  which  circumstances,  and  the  hour 
at  which  the  discoverer  presents  himself,  shall  be  noted  in  a 
book  of  registry,  which  the  Deputation  and  Notary  (Beeribano) 
of  Mines,  if  there  be  one,  shall  keep,  and  this  being  done,  hit 
written  statement  shall  be  returned  to  the  discoverer  for  his  due 
security,  and  notices  shall  be  fixed  to  the  doors  of  the  church, 
Government  houses,  and  other  public  places  of  the  town,  for  due 
information.  And  I  order  that  within  ninety  days  he  shall 
have  made  in  the  vein  or  veins  of  the  registry,  a  pit  (paso)  of  a 
vara  and  a  half  wide,  or  in  diameter,  and  ten  varas  down,  or  in 
depth ;  and  that  as  soon  as  this  is  done,  one  of  the  Deputies 
shall  personally  go,  accompanied  by  the  Notary,  if  there  be  one 
— and  if  there  be  none,  by  two  assisting  witnesses  and  a  profes 
sional  mining  expert  of  that  Territory — to  inspect  the  course 
and  direction  of  the  vein,  its  width,  its  inclination  to  the  hori 
eon,  which  is  called  echado  or  recuesto,  its  hardness  or  softness; 
the  greater  or  less  firmness  of  its  sides,  and  the  species  or  prin- 
cipal indications  of  the  mineral — taking  an  exact  account  of  all 
this,  in  order  that  it  may  be  added  to  the  corresponding  part  of 
its  registry,  with  the  evidence  (/<?)  of  possession,  which  shall 
immediately  be  given  in  my  Royal  name,  measuring  to  him  his 
periencncicu,  and  causing  him  to  fix  stakes  (cataccui)  in  his  boun- 
daries, as  will  hereafter  be  mentioned ;  which  being  done,  there 
will  be  delivered  to  him  an  attested  copy  of  the  proceedings  as 
a  corresponding  title. 

"Art.  5.  If  during  the  ninety  days  any  one  shall  appear  pre- 
tending to  have  a  right  to  said  discovery,  he  shall  have  a  brief 
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hearing  in  Court,  and  it  shall  be  adjudicated  to  the  one  who 
best  proves  his  claim ;  but,  if  he  appear  after  that  time,  he  shall 
not  be  heard. 

Art  7  provides,  that  when  a  question  shall  arise  as  to  who  is 
the  first  discoverer,  he  shall  be  held  such  who  shall  have  first 
found  metal  in  the  vein — and  in  case  of  doubt,  he  who  shall 
first  have  registered  it. 

It  is  well  said  by  one  of  the  counsel  fo  the  claimants,  that 
the  object  of  the  various  Mining  Ordinances  of  Spain  was  to 
stimulate  and  promote  to  the  utmost  extent  the  discovery  of 
mines  and  the  development  of  their  riches. 

The  means  adopted  to  stimulate  discovery  were  to  give  to  the 
discoverer  the  mine  he  might  discover — the  State  reserving  for 
itself  a  small  part  of  its  products.  The  means  by  which  the 
development  of  the  riches  of  the  mine  was  secured,  consisted  in 
making  the  continuance  of  the  right  of  property  dependent  on 
working  it  to  the  extent  and  in  the  manner  prescribed  by  law. 

Discovery,  therefore,  was  recognized  by  those  laws  as  the  real 
foundation  of  the  right,  and  the  true  consideration  for  the  grant 
of  property  in  a  mine. 

Gamboa  considered  the  discoverers  of  mines  as  entitled  even 
to  greater  encouragement  than  the  inventors  of  useful  arts. 
Heathf.  Gamb.  1,  p.  259.  And  in  All  the  Mining  Ordinances  of 
Europe,  the  right  of  the  discoverer  is  recognized  by  the  promise 
of  a  grant  of  the  mine  as  a  reward  for  the  discovery. 

In  the  Sola  Mejicana,  vol.  2,  p.  58,  discovery  is  declared  to  be 
one  of  the  modes  of  acquiring  mines,  and  it  is  recognized  as  a 
species  of  occupation,  and  as  constituting  a  source  of  title,  like 
the  finding  of  a  buried  treasure,  precious  stones,  and  the  like. 

In  the  jurisprudence  of  Spain  and  the  Continental  Nations, 
discovery,  with  regaid  to  mines,  as  a  source  of  title  and  consid- 
eration for  the  grant,  corresponds  with  occupation  and  cultiva- 
tion under  our  own  pre-emption  laws  with  regard  to  vacant 
public  lands;  and  in  all  the  claims  to  lands  in  Florida  and 
Louisiana  submitted  to  the  Supreme  Court,  the  fact  of  settle- 
ment, under  a  contract  for  or  with  a  just  right  to  expect  a  title 
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has  been  regarded  as  a  valuable  consideration  secured  bj  the 
State,  and  creating  an  equitable  obligation  to  confer  the  title. 

But  this  inchoate  right  created  by  discovery  must  be  perfected 
in  the  manner  prescribed  by  law. 

It  is  therefore  required  that  the  mine  be  registered ;  and  with- 
out registry,  says  Gamboa,  no  mine  could  be  lawfully  worked, 
and  it  remains  liable  to  be  registered  by  any  other  person — the 
form  of  the  ordinance  not  having  been  complied  with.  Chap. 
v.,  sec.  2.  The  reasonableness  of  this  regulation,  he  remarks, 
is  evident.  It  is  not  necessary  to  recapitulate  the  various  argu- 
ments by  which  he  vindicates  its  policy  and  necessity. 

As  the  revenue  was  interested  in  a  portion  of  the  product  of 
the  mine ;  as  the  public  policy  required  that  an  account  should 
be  taken  of  so  important  a  part  of  the  national  wealth ;  as  the 
mine-owner,  from  the  moment  of  registry,  became*  subject  to 
laws  designed  to  secure  the  development  of  the  mine  he  had 
discovered;  for  these  and  other  reasons,  it  was  indispensable  to 
provide  a  mode  in  which  the  discovery  should  be  formally  made 
known  to  competent  authority  and  the  right  of  the  discoverer 
judicially  declared  and  defined.  Registry  is,  therefore,  said  by 
Gamboa  to  be  the  fundamental  title,  or  the  base  of  the  title  (el 
titulo  fundamental  de  las  minas),  and  the  attributive  cause  of 
the  subject's  right  of  property  in  it ;  for  the  Crown  has  conceded 
the  mines  and  made  them  common,  subject  to  this  burden  oi 
condition  (gravamen).    Ch.  v.,  sec.  2. 

And  in  otheT  places  he  speaks  of  registry  as  "  el  titulo  funda- 
mental de  el  dominio  de  las  minas."  Ch.  xi.,  sec.  2 ;  ch.  viL, 
sec.  8. 

The  registry,  however,  did  not  constitute  the  title  to  the  mine 
in  the  sense  of  being  itself  a  concession  or  grant. 

The  registry,  or  formal  declaration  of  the  discovery  in  tbt* 
manner  prescribed  by  law,  was  the  fulfillment  of  the  condition 
imposed  in  the  general  grant  by  the  Sovereign  on  the  discoverer 
of  mines,  and  on  its  performance  the  law  itself  annexed  the  title 
as  the  legal  consequence  of  discovery  and  registry.  It  stilJ 
remained  subject  to  further  conditions — some  to  be  performed 
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before  a  formal  delivery  of  possession  could  be  given,  and  some 
to  be  perpetually  observed  under  penalty  of  forfeiture. 

The  registry  was  therefore  required  to  be  made  before  a 
judicial  tribunal,  and  not  before  an  administrative  officer,  who, 
like  the  Governors  of  California,  might  exercise  a  discretion  as 
to  whether  or  not  the  concession  should  be  made.  The  declara- 
tion of  the  ownership  of  the  discoverer  was  termed  an  "adjudi- 
cation," and  even  after  registry,  and  at  any  time  during  the 
period  allowed  the  person  registering  for  digging  the  pit,  any 
person  pretending  to  have  a  right  to  the  discovery,  was  entitled 
to  a  hearing  " in  Court"  and  the  mine  was  adjudicated  to  him  who 
best  proved  his  claim. 

In  sec.  14  of  chap,  v.,  Gamboa  states  that  "  registries  of  mines 
in  the  Indies  are  not  to  be  made  before  royal  officers,  but  before 
the  Justices  of  the  Department  alone;  and  the  oath  of  the 
discoverer,  that  he  will  bring  in  to  be  stamped  all  the  gold  and 
silver,  etc.,  is  to  insure  the  due  levying  of  duties,  and  is  not  to 
be  made  upon  the  registry  of  a  mine,  the  title  to  which  comes  under 
ike  cognizance  of  the  Justice" 

In  section  15,  he  says :  "But  judicial  matters,  such  as  registry, 
denouncement,  the  giving  possession,  etc.,  are  the  province  of 
the  justices,  and,  by  way  of  appeal,  of  the  royal  audiences." 

In  sec.  24,  he  defines  registry  to  be  "any  judicial  order,  or 
proceedings  (autos  6  diligencia,)  which  authenticate,  and  afford 
evidence  of  some  judicial  act" 

The  whole  proceeding  thus  seems  to  have  been  the  judicial 
recognition  and  declaration  of  a  previously  existing  right* 
asserted  and  established  in  the  manner  required  by  law,  rather 
than  the  creation  and  conferring  of  a  title  which  had  no  pre- 
vious existence. 

Thus,  Gamboa,  in  speaking  of  the  necessity  of  registering 
says :  "  And  therefore,  the  discoverer,  if  he  would  preserve  his 
right,  should  give  notice  of  his  discovery,  and  make  himself 
known.''     Cx  v.,  4. 

So,  in  sec  17  of  the  same  chapter — "  If,  after  the  expiration 
of  the  term  of  twenty  days,  some  other  person  should  come 
forward  and  register,  the  discoverer  loses  hit  right,  this  being 
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the  penalty  he  is  liable  to  pay  for  his  culpable  default*  in 
neglecting  to  register  his  mine,  and  thus  frustating  the  ends  of 
the  ordinances;  for  a  mine  which  is  worked  without  being 
registered,  is  not  properly  to  be  called  a  mine,  and  doe§  not 
merit  the  name,  even  though  it  should  yield  good  ore. 

"  The  ordinances  give  the  name  of  mines  to  such  only  as  are 
registered,  because  the  registry  is  the  fundamental  title  (el  titulo 
fundamental)  to  every  mine ;  and  because  the  omitting  to  make 
registry  evinces  a  vicious  intention  to  dispose  of  the  ore  of 
silver  clandestinely,  in  fraud  of  the  right  of  the  Crown,,  and  to 
put  impediments  in  the  way  of  other  individuals  who  might 
wish  to  take  mines  upon  the  same  vein,  or  at  the  same  spot." — 
1  Heathf.  Gamb.  p.  150. 

In  neither  the  Ordinances  of  1584,  nor  in  those  of  1788,  a 
mention  made  of  any  title-paper  to  be  delivered  to  the  party, 
containing,  in  terms,  any  grant  or  concession  of  the  mine. 

His  "statement"  is,  by  the  Ordinances  of  1783,  to  be  returned 
to  him,  after  its  contents  have  been  duly  noted  in  the  register, 
"for  his  security,"  and  when  he  shall  have  dug  his  pit  he  is  to 
be  put  in  possession,. if  no  adverse  claim  be  interposed.  But 
the  only  evidence  of  his  title  consists  in  the  judicial  ascertain- 
ment and  record  of  the  fact  that  he  declared  his  discovery  in  ■ 
the  form  required  by  law,  which  being  done,  the  law  itself  gave 
the  title  on  the  conditions  fixed  by  the  ordinances?  When  the 
pit  had  been  dug,  and  judicial  possession  given,  the  4th  Article 
of  the  Ordinances  of  1783,  directed,  as  we  have  seen,  that  ati 
authorized  copy  of  all  the  proceedings  (de  las  diligencias)  should 
be  given  him  as  his  corresponding  title  (como  titulo  correspon 
diente).  To  perfect  and  secure  the  right  to  a  mine,  registry 
was,  in  all  cases,  indispensable.  In  making  it,  all  that  was 
necessary  was  "  to  manifest  the  person,  the  place,  and  the  ore." 
But  if  the  mine  had  previously  been  worked,  and  was  denounced 
for  abandonment  or  other  cause  of  forfeiture,  a  preliminary 
proceeding  called  a  denouncement  was  required.  This  was  in 
the  nature  of  an  accusation  against  the  former  owner,  charging 
him  with  having  left  the  mine  unworked,  or  having  come  within 
some  o.her  ground  of  forfeiture.  Upon  this  question  a  summary 
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judgment  was  had,  after  notice  to  neighbors,  proclamation,  etc 
If  the  mine  was  declared  forfeited,  the  denouncer  was,  neverthe- 
less, obliged  to  register  it  and  go  through  the  same  proceedings 
as  the  discoyerer  had  done.  Heathf.  Gamboa*  ch.  y„  sects.  21- 
22,  p.  158. 

That  the  discoverer  of  a  mine  was  recognized  by  the  law  as 
having  acquired  a  right  to  it,  even  before  registry,  :s  further 
shown  by  the  terms  ofthe  20th  Ordinance  of  1584,  which  enacts 
that  "No  person  shall  presume  to  register,  or  to  enter  in  the 
register  a  mine  which  is  not  his  own  property,  under  the  penalty 
of  one  thousand  ducats,"  etc. 

Among  the  cases  mentioned  by  Gamboa,  to  which  this  law 
applies,  is  that  of  a  person  other  thap  the  discoverer  of  the  ore 
registering  a  mine  before  the  expiration  of  the  twenty  days 
allowed  by  the  ordinance  to  a  discoverer  for  registering  his 
mine.    1  Heathf.  Gamboa,  pp.  156,  158. 

The  discoverer  is  thus  treated  as  the  true  owner  of  the  mine, 
until,  by  failing  to  register  within  the  time  prescribed,  his  rights 
are  lost ;  and  the  registry  of  the  mine  within  that  time  by  any 
person  in  his  own  name  is  considered  and  punished  *s  a  fraudu- 
lent attempt  to  acquire  the  property  of  another,  like  a  similar 
act  by  the  mortgagee  of  the  mine,  <?r  by  the  curator  or  tutor  of 
a  minor,  and  other  cases  mentioned  by  Gamboa. 

From  these  and  many  other  provisions  in  the  ordinances  and 
passages  in  the  Commentaries  of  Gamboa,  the  nature  and  effect 
of  registry  is  unmistakably  manifested ;  nor  can  our  views  of  it 
depend  upon  the  meaning  we  attach  %  to  a  single  phrase  of 
Gamboa  (el  titulo  fundamental),  as  to  the  correct  translation  of 
which  a  question  was  raised  at  the  bar. 

The  foundation  of  the  right  to  a  mine  was  discovery.  But 
this  right  was  lost  unless  the  discoverer  made  known  the  fact 
before  the  judicial  tribunal  authorized  to  receive  such  declara- 
tions. The  proceeding  for  the  purpose  was  entirely  ex-parte, 
and  consisted  merely  of  a  production  of  the  ore,  a  description . 
of  the  place  where  it  was  discovered,  and  the  person  of  the  dis- 
coverer. These  facts  being  duly  made  known  and  recorded,  the 
title  passed  by  operation  of  law,  unless  within  the  time  limited 
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some  one  Having  a  better  right  appeared.    The  foundation  of 
the  denouncer's  right  was  in  principle  the  same. 

Having  brought  to  the  notice  of  the  Court,  and  established 
that  a  mine  was  abandoned  or  had  been  forfeited,  the  law  gave 
him  the  right  to  register  it  in  his  own  name,  like  a  new  mine, 
except  that  not  being  an  original  discoverer,  the  mining  space 
(pertenencias)  to  be  assigned  to  him  was  more  limited. 

The  registry  cannot  be  regarded  as  the  base  of  the  title  to  the 
mine,  in  the  sense,  that  without  registry  a  right  of  property 
could,  in  no  case,  be  asserted  to  it ;  for  as  we  have  seen,  even 
after  registry  by  an  alleged  discoverer,  and  after  he  had  dug  his 
pit,  obtained  judicial  possession,  and  even  had  his  pertenencias 
measured,  any  one  pretending  to  have  a  right  to  the  discovery, 
could  within  ninety  days  from  the  date  of  the  registry  assert  his 
claim  and  procure  the  mine  to  be  adjudicated  to  him ;  but  where 
no  objection  was  interposed,  and  the  person  registering  was  the 
true  discoverer  of  the  mine,  the  causing  it  to  be  registered,  or 
the  formal  declaration  of  his  discovery,  was  the  fulfillment  of 
the  condition  established  by  law  upon  which  his  inchoate  right 
as  a  discoverer  became  a  perfect  right  of  property  (although 
until  the  pit  was  dug  he  was  not  entitled  to  a  judicial  delivery 
of  possession,  nor  could  he  alienate  the  mine).  And  the  register 
itself/or  the  record  of  the  procedure,  became  his  fundamental 
title  paper,  or  evidence  of  hie  title,  for  it  established  judicially  the 
feet  of  the  discovery,  and  the  fact  that  he  had  declared  it  as  re 
quired  by  law. 

I  have  thus  endeavored  to  arrive  at  a  clear  conception  of  the 
nature  and  effect  of  the  registry  of  a  mine,  and  of  the  rights  of  a 
discoverer,  that  We  may  be  better  able  to  judge  of  the  validity 
of  the  alleged  registry  by  Castillero,  and  correctly  to  estimate 
the  equitable  or  inchoate  rights  he  may  have  acquired  as  the 
discoverer  of  a  new  mine. 

Having  premised  this  much  as  to  the  rights  of  a  discoverer,  and 
the  nature,  objects  and  effect  of  a  registry  we  will  now  particu- 
larly consider  the  provisions  of  the  articles  under  examination. 

It  will  be  observed,  that  to  effect  a  registry,  and  to  entitle 
himself  to  the  judicial  delivery  of  possession  of  the  mine,  the 
vol.  n.  16 
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only  acts  required  of  the  discoverer  were:  1st,  his  appearance 
before  the  Deputation,  with  a  written  statement  of  the*  facta 
necessary  to  set  forth ;  and  2d,  that  he  should  within  ninety  days 
thereafter,  make  a  pit  in  the  vein  of  his  registry  of  the  required 
dimensions. 

The  noting  in  the  book  of  registry  of  the  contents  of  the  state- 
ment, the  hour  at  which  the  discoverer  presented  himself,  the 
notices  for  due  information,  etc.,  were  acts  to  be  performed  by 
the  Judge  or  Deputation.  It  would  seem  that  any  injurious 
effect  on  the  discoverer's  right  by  the  omission  of  the  first  of 
these  formalities,  was  intended  to  be  provided  against  by  the 
direction  that  the  written  statement  should  "be  returned  to  him 
for  his  due  security,"  and  it  is  presumed,  with  a  certificate 
annexed  of  the  fact  and  time  of  its  presentation. 

We  learn  from  Gamboa,  that  in  1727,  the  Viceroy  Marquess 
of  Cassa  Forte  issued  an  order,  dated  at  Mexico,  commanding 
the  royal  officers  and  justices  to  send  an  account  of  the  mines 
within  their  several  districts,  whether  at  work  or  abandoned,  etc. ; 
and  in  case  they  should  have  no  book  of  registry  for  the  mines 
which  might  have  been  registered  there,  to  form  one  with  all 
possible  dispatch,  that  an  account  might  thus  be  obtained  of  all 
the  mines  in  the  kingdom,  from  which  a  general  book  might  be 
made  up,  etc.  " But  we  are  not  aware,"  says  Gamboa,  "that  this 
order,  so  agreeable  to  the  spirit  of  the  Ordinances  now  under 
consideration,  and  so  important  to  the  interests  of  the  revenue 
in  a  public,  and  of  the  subject  in  a  private  point  of  view,  was 
soon  carried  into  effect"  We  find  here  no  intimation  that  the 
failure  of  the  officer  to  enter  the  registry  in  a  book  in  any  way 
impairied  its  validity,  and  this,  notwithstanding  that  the  ordi- 
nance he  was  considering  (Art.  xix,)  expressly  requires  the 
Mining  Administrators  of  each  District  to  keep  a  book  in  which 
all  registries  made  in  such  District  were  to  be  entered,  and  for 
this  purpose  the  miners  were  required  to  send  authenticated 
copies  of  such  registry  to  that  officer. 

Gamboa  goes  on  to  observe,  that  "the  original  proceedings 
ldiligei\cias)  ought  not  to  be  given  into  the  custody  of  the 
owners  .until  the  registry,  etc.,  be  made  in  the  proper  book ;  tor 
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otherwise  these  important  instruments  would  be  exposed  to  the 
contingencies  alluded  to  above,  and  very  serious  difficulties  may 
arise  in  subsequent  dealings  in  ascertaining  whether  the  registry 
or  denouncement  was  made  with  due  solemnity,  the  time  and 
manner  of  making  it,  the  greater  or  less  antiquity  of  the 
mine,"  Ac. 

This  suggestion  appears  to  have  been  adopted  in  the  Ordi- 
nances of  178S,  which  provide,  as  we  have  seen,  that  the  contents 
of  the  statement  and  the  hour  at  which  it  was  presented,  shall 
first  be  noted  in  the  book  of  registry,  and  the  statement  then 
retprned  to  the  discover  "for  his  due  security." 

The  registry  having  been  effected,  the  working  of  the  mine 
could  lawfully  be  commenced  at  once,  and  within  ninety  days 
the  pit  was  required  to  be  dug.  As  soon  as  this  was  done 
formal  possession  could  be  given. 

If,  however,  the  party  who  had  registered  the  mine  failed  to 
do  this,  his  rights  were,  by  the  Ordinances  of  1684>  forfeited 
and  the  mine  might  be  denounced  by  and  adjudged  to  another. 
As,  however,  from  the  nature  of  the  vein,  a  pit  of  the  depth  of 
three  estados  might  be  wholly  unnecessary,  or  the  hardness  of 
the  rock,  the  caving  in  of  the  pit,  the  breaking  out  of  springs 
of  water,  Ac.,  might  prevent  the  digging  of  the  pit  within  the 
time  limited,  it  was  provided  by  the  ordinance,  that  the  justice, 
on  an  application  made  to  him,  and  an  investigation,  might  dis- 
pense with  this  requirement  of  the  law,  or  enlarge  the  time  for 
its  fulfillment,  as  might  be  necessary. 

In  the  Ordinances  of  1788,  the  penalty  of  forfeiture  is  not  in 
terms  imposed  for  the  omission  to  dig  the  pit  within  ninety 
days.  It  is  presumed,  however,  that  a  breach  of  so  positive  and 
important  a  provision  of  law  would,  if  without  excuse,  under 
the  later  ordinances  have  rendered  the  mine  liable  to  denounce- 
ment. 

By  Art.  4,  of  the  Ordinances  of  1788,  the  pertenencias  of  the 
mine  were  required  to  be  measured,  and  the  stakes  fixed  in  the 
boundaries  at  the  time  possession  is  given. 

By  the  Ordinances  of  1584,  the  miner  was  not  obliged  to  do 
this,  until  cited  by  some  neighboring  miner  "who  asked  for 
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staked.  Ten  days  were  then  allowed  him  to  select  the  ground 
he  might  prefer,  or,  using*  our  mode  of  expression,  to  hade  his 
pertenencias — subject,  however,  to. the  condition  that  his  original 
pit  of  possession,  or  fixed  stake,  should  be  within  the  Limits  of 
the  boundaries  he  might  select.  If  he  failed  to  make  his  selec- 
tion within  ten  days,  his  boundaries  were  established  by  the 
justice.  But  this  designation  of  his  pertenencias  was  not  final ; 
for  he  might  at  any  time  afterwards,  on  discovering  the  true 
course  of  the  vein,  &c.,  apply  to  have  his  stakes  bettered  (me- 
jorar  las  estacas),  and  his  boundaries  might  be  altered  in  any 
way  not  injurious  to  the  neighbor,  between  whose  mine  and  hir 
own  the  boundaries  had  already  been  established. — 1  Heathf. 
Gamb.,  pp.  297,  298,  325 ;  2  Heathf.  Gamb.,  p.  10. 

The  frauds  and  litigation  to  which  this  practice  gave  rise  led 
Gamboa  to  suggest  that  every  one  should,  by  positive  ordinance, 
be  required  to  set  out  his  b^adaries  at  the  time  possession  was 
given,  under  pain  of  incurring  the  forfeiture  of  the  mine  and  of 
being  ipso  facto  deprived  of  it,  even  though  not  denounced  by 
any  other  party.    2  Heathf.,  pp.  10,  11. 

This  suggestion  was  adopted  in  the  Ordinances  of  1783,  ex- 
cept that  the  omision  to  set  out  the  boundaries  at  the  time  pos- 
session is  given,  was  not  declar  d  to  forfeit  the  mine  ipso  facto. 

But,  notwithstanding  this  esiablishment  of  boundaries,  the 
miner  could  improve  the  location  of  his  stakes  (mejorar  las 
estacas)  or  change  his  boundaries  by  the  authority  of  the  Depu- 
tation of  the  District,  provided  it  could  be  done  without  injury 
to  his  neighbors,  who  were  to  be  summoned  and  heard  in  the 
matter.    Ord.  of  1783,  art.  11,  Halleck's  Transc,  p.  286. 

It  thus  appears  that  the  giving  possession  was,  under  the 
Ordinances,  a  formal  proceeding,  like  a  livery  of  seizin,  of  which 
the  measurement  of  pertenencias,  or  the  establishment  of  bound- 
aries, did  not  of  necessity  form  a  part;  and  that  although  these 
acts  were  required  to  be  done  by  the  Ordinances  of  1784,  their 
omission  did  not  forfeit  the  right  of  property  acquired  by  the 
registry ;  still  less  does  it  appear  that  their  performance  was  a 
condition  precedent  to  the  vesting  of  the  title. 

In  all  cases  where  land  was  granted  under  tin  Mexican  oolon- 
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ration  laws,  a  formal  judicial  delivery  of  possession  was  in 
strictness  required.  But  it  has  never  been  held  by  the  Supreme 
Court  that  this  formality  was  necessary  to  vest  the  title  or  right 
of  property ;  and  in  the  majority  of  oases  passed  upon  by  this 
Court  it  was  not  given.  In  its  own  nature,  it  was  an  act  which 
supposed  the  existence  of  a  title  acquired!  but  had  no  effect  in 
conferring  one,  that  having  already  been  done  by  the  concession 
or  grant.  I  see  no  reason  to  make  any  distinction  between  the 
judicial  delivery  of  possession  of  an  agricultural  grant  and  that 
of  a  mine,  or  for  considering  that  the  omission  of  that  formality 
would  be  fatal  to  a  right  of  property  already  acquired  in  the 
one  case  more  than  in  the  other. 

We  shall  see,  however,  when  we  examine  the  proofs  in  this 
case,  that  the  Alcalde,  accompanied  by  witnesses  of  assistance, 
gave  to  Castillero  judicial  possession  of  the  mine  he  had  dis- 
covered, as  well  as  of  three  thousand  varas  in  all  directions  from 
it,  which  he  undertook  to  grant  him ;  that  no  pertenenoias  were 
measured  or  stakes  fixed,  but  that  Castillero  had  already  com- 
menced working  the  mine  and  had  dug  a  pit,  the  precise  dimen- 
sions of  which  do  not  appear ;  that  he  continued  in  possession, 
and  working  his  mine,  with  the  full  knowledge  not  only  of  the 
authorities  of  the  Department  to  whom  he  made  known  his  dis- 
covery, but  of  the  American  Consul,  and  the  inhabitants  gene- 
rally ;  and  that  this  possession  hab  been  retained  by  his  assigns 
and  representatives  to  this  day. 

I  proceed  to  consider  the  evidence  a,s  to  the  registry  of  the 
mine  by  Andres  Castillero,  and  having  ascertained  what  was  in 
fact  done  by  him,  to  determine  its  validity  and  effect. 

The  documents  relied  on  by  the  claimants  as  constituting  the 
registry  of  the  mine  of  New  Almaden,  are : 

1st.  A  written  statement  by  Andres  Castillero,  addressed  to 
the  Alcalde  of  the  First  Nomination  of  the  Pueblo  of  San  Jostf, 
dated  November  22d,  1845,  setting  forth  his  name,  office  and 
residence,  and  the  fact  that  he  had  dicovered  a  vein  of  silver 
with  t .  ley  of  gold  on  the  land  of  the  retired  sergeant  Joatf 
Reves  Berreyesa,  which  he  desired  to  work  in  company.    He 
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therefore  requests  the  Alcalde  to  fix  up  tbe  proper  notices  is 
order  that  Ids  right  might  be  made  sore  when  the  time  for 
giving  the  judicial  possession  should  arrive. 

2d.  A  second  statement  addressed  by  Castillero  to  the  same 
officer,  and  dated  December  8d,  1845,  setting  forth  that  on 
opening  the  mine  previously  denounced  by  him  he  had  taken 
out,  braid  as  silver  with  a  ley  of  gold,  liquid  quicksilver.  He 
therefore  asks  the  Alcalde  to  unite  this  representation  to  the 
previous  denouncement  and  to  place  it  on  file. 

8d;  The  act  of  juridical  possession.  In  this  document  the 
Alcalde  recites: 

"There  being  no  Mining  Deputation  in  the  Department  of 
California,  and  this  being  the  only  time  since  the  settlement  of 
Upper  California  that  a  mine  has  been  worked  in  conformity 
with  the  laws,  and  there  being  no  Juez  de  Letras,  (Professional 
Judge)  in  the  Second  District,  I,  the  Alcalde  of  First  Nomina- 
tion, citizen  Antonio  Maria  Pico,  accompanied  by  two  assisting 
witnesses,  have  resolved  to  act  in  virtue  of  my  office,  for  want 
of  a  Notary  Public,  there  being  none,  for  the  purpose  of  giving 
juridical  possession  of  the  mine,  known  by  the  name  of  Santa 
Clara,  in  this  jurisdiction,  situated  on  the  land  of  the  retired 
Sergeant  Jos£  Reyes  Berreyesa,  the  time  having  expired  which 
is  designated  in  the  Ordinance  of  Mining  for  citizen  Don  Andres 
Castillero  to  show  his  right,  and  also  for  others  to  allege  a  better 
right  between  the  time  of  denouncement  and  this  date ;  and  the 
mine  being  found  with  abundance  of  metals  discovered,  the  shaft 
made  according  to  the  rules  of  art,  and  the  working  of  the  mine 
producing  a  large  quantity  of  liquid  quicksilver,  as  shown  by 
the  specimens  which  the  Court  has;  and  as  the  laws  now  in 
force  so  strongly  recommend  the  protection  of  an  article  so 
necessary  for  the  amalgamation  of  gold  and  silver  in  the  Re- 
public, I  have  granted  three  thousand  varas  of  land  in  all 
directions,  subject  to  what  the  general  Ordinance  of  Mines  may 
direct,  it  being  worked  in  company,  to  which  I  certify,  the 
witnesses  signing  with  me ;  this  Act  of  Possession  being  attached 
to  the  rest  of  the  espediente,  deposited  in  the  archives  undei 
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my  charge;  this  not  going  on  stamped  paper  because  there  is 
none,  as  prescribed  by  law. 

"  Juzgado  of  San  Jos6  Guadalupe,  December       ,  1846. 

"Antonio  Mama  Pico. 
"  Assisting  witnesses:  Antonia  Sufloi, 
"  Josd  Noriega," 

These  documents  are  produced  from  the  Recorder's  Office  of 
Santa  Clara  county.  They  were  found  in  the  Mayor's  office  at 
that  place  in  1850,  by  Gapt.  H.  W.  Halleck,  and  by  the  Mayor 
transferred  to  the  Recorder's  office,  where  they  now  remain.  It 
appears  that  a  large  portion  of  the  archives  or  papers  belonging 
to  the  former  Alcalde's  office  in  San  Jos6,  were  deposited  in  the 
Mayor's  office  of  that  place,  a  knowledge  of  which  circumstance 
induced  Gapt.  Halleck  to  institute  a  search  in  the  latter  place, 
which  resulted  in  the  discovery  of  the  document. 

t  The  espediente  thus  produced  contains  several  papers  besides 
those  enumerated  above.  These  papers  will  hereafter  be  re- 
ferred to. 

In  investigating  the  genuineness  of  these  dooumenta,  it  will 
be  convenient  to  consider: 

1st.  The  proof  of  the  signatures  attached  to  them. 

2d.  The  evidence  tending  to  establish  that  the  documents  were 
executed  at  the  time  they  bear  date,  and  were  filed  or  ardhived 
in  the  Alcalde's  office.    And 

3d.  The  proofs  which  show  that,  in  fact,  the  mine  was  discov- 
ered and  denounced,  and  the  judicial  possession  given,  as  stated 
in  the  Act  of  Possession. 

The  Act  of  Possession  is  signed  by  Antonio  Maria  Pico,  as 
Alcalde,  and  by  Jos£  Noriega  and  Antonio  Sufloi,  assisting 
witnesses.  All  these  persons  have  been  sworn,  and  testify  to  the 
genuineness  of  their  signatures,  and  that  they  were  affixed  on 
the  day  the  instrument  bears  date;  The  genuineness  of  these 
signatures,  and  that  of  Castillero,  is  also  proved  by  other  wit- 
nesses 

I  do  not  understand  that  the  fact  that  the  instruments  were 
signed,  by  the  parties  whose  names  they  bear;  is  seriously  ques- 
tioned, as-  all-  of  them,  except  Castillero,  were  produced,  and 
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testified  not  only  to  their  own  signatures,  but  to  the  facts  which 
the  documents  recite.  The  theory  of  the  Government,  which 
supposes  these  statements  to  be  false,  must  admit  their  readiness 
to  affix- their  names  to  ante-dated  documents. 

The. real  questions,  therefore,  are,  when  were  these  documents 
prepared  and  signed  ?  and  when  were  they  placed  in  the  Alcalde's 
office? 

%  2.  On  this  point  we  have,  as.  before  stated,  the  evidence  of 
Pico,  the  Alcalde,  and  the  two  subscribing  witnesses,  Sufiol  and 
Noriega. 

We  have  also  the  testimony  of  Jos6  Fernandez,  who  was  Sin- 
dioo  del  Juzgado  and  Escribano  of  the  Court  in  1845.  This 
witness  not  only  swears  to  the  handwriting  of  the  documents 
and  the  genuineness  of  the  signatures,  but  states  that  he  saw  the 
espediente  in  1845,  when  it  was  brought  to  him  by  Gutierrez,  in 
whose  handwriting  the  body  of  the  decree  is.  He  also  swears 
that  he  saw  it  again  in  1849,  among  the  archives  of  the  office, 
he  being  then  Second  Alcalde. 

James  W.  Weekes,  a  witness  called  by  the  Government,  testi- 
fies that  he  saw  the  espediente  in  1846-7,  when  Burton  was 
Alcalde,  and  in  1848,  when  he  was  himself  Alcalde.  He  is 
unable,  however,  positively  to  identify  the  espediente  now  pro- 
duced with  the  "little  book'1  which  he  saw  in  the  office  when 
Burton  was  Alcalde.  This  witness,  in  1848,  certified,  at  the 
request  of  Mr.  James  Alexander  Forbes,  to  a  copy  of  the.  espe- 
diente. The  copy  was  prepared  by  James  Alexander  Forbes 
from  a  document  handed  to  him  by  Alexander  Forbes,  of  Tepic, 
(who  was 'then 'hi  California),  not  from  the  original  in  the 
Alcalde's  office.  The  certificate  of  Weekes,  that  it  was  a  faithful 
and  literal  copy  of  the  latter  document,  was  obtained,  but  no 
comparison  was  made  of  the  copy  made  by  Mr.  Forbes  with  the 
original ;  the  witness  supposing,  as  he  states,  that  it  was  correct. 
The  copy  thus  certified  to  by  Weekes  differs  from  that  found  in 
the  Alcalde's  office  in  several  particulars,  which  will  hereafter 
be  noticed. 

The  claimants  have  also  produced  the  original  inventory  of 
papers  and  effects  in  the  Alcalde's  office,  which,  as  was  custom 
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ory,  was  on  the  1st  of  January,  1846,  signed  by  the  out-going 
Alcalde,  Pico,  and  receipted  by  the  in-coming  Alcalde,  Chavolla. 

This  document  is  produced  by  the  Clerk  of  the  City  of  San 
Jo&6.  It  was  found  amongst  other  papers  which  had  accumu- 
lated under  the  government  of  the  Alcaldes  of  the  Pueblo,  and 
which  now  form  part  of  the  archives  of  the  city.  The  signa- 
tures and  rubrics  of  Pico  and  Chavolla  to  the  inventory  are 
proved ;  and  the  document  itself  is  in  the  handwriting  of  Jos6 
Fernandez,  the  Escribano  or  Secretary  of  the  Juzgado. 

In  this  inventory,  amongst  nearly  a  hundred  entries  of  papers 
and  records,  and  of  the  smallest  objects  belonging  to  the  office 
—such  as  candlesticks,  old  knives,  tables  and  benches — is  found 
a  note  of  a  document  entitled  "Pesecion  de  la  mina  de  Santa 
Clara  a  Don  Andres  Castillero." 

No  attempt  has  been  made  to  impeach  the  genuineness  of  the 
signatures  to  this  document,  nor  is  it  said  that  there  is  anything 
in  the  handwriting  of  the  important  entry  in  question,  or  in  its 
position  on  this  list,  which  could  suggest  the  idea  of  a  possible 
interpolation.  Unless  this  entry  be  forged,  it  would  seem  con- 
clusive evidence  that  a  document  of  the  kind  described  was  on 
file  in  the  Alcalde's  office  on  the  1st  of  January,  1846. 

Another  inventony,  of  a  similar  kind,  made  on  the  10th  day 
of  November,  1846,  about  nine  months  subsequently  to  the  former, 
has  been  produced  by  the  United  States  from  the  archives  of 
San  Jose\ 

In  this  inventory,  no  entry  of  the  document  in  question  is 
found.  If  the  lists  were  in  other  respects  similar,  the  omission 
of  this  one  item  might  possess  much  significance.  But  the  two 
lists  seem  to  be  different  in  many  particulars ;  and  though  some 
of  the  entries  are  alike  in  both,  several  which  appear  in  the  first 
are  wanting  in  the  second.  That  all  the  papers  mentioned  in 
the  first  inventory  must  have  existed  on  the  files  of  the  office, 
and  should  have  been  noted  in  the  second  inventory,  is  evident. 
When,  therefore,  we  find  not  only  the  "Posecion"  of  the  Mina 
de  Santa  Clara,  but  several  other  documents,  omitted  in  the 
second  inventory,  we  necessarily  conclude  that  the  latter  was 
repared  in  the  loose  and  inaccurate  manner  in  which  the 
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public  business  of  such  offices  was  usually  oondnoted  in,  those 
primitive  times, 

A  striking  illustration  of  the  incompleteness  of  the  second 
inventory  is  presented  by  tbe  evidence  offered  by  the  United 
States.  Three  documents  are  produced  from  the  Archives  of 
San  Joed,  purporting  to  be  orders  by  the  Alcalde  for  the  publi- 
cation of  the  denouncements  of  mines — one  of  the  lands  of  Justo 
Lariosy  another  on  those  of  Jos6  de  J.  Vallejo,  and  a  third  on 
the  rancho  de  Ojo  de  la  Coche.  These  orders  are  dated  in 
April,  March  and  June,  1846.  I  find  no  one  of  them  noted  in 
the  inventory  made  in  the  succeeding  November.  And  yet, 
both  the  documents' and  the  inventory  are  produced  as  genuine 
by  the  United  States. 

I  can  see  nothing,  therefore,  in  the  omission  of  the  entry  of 
the  possession  of  the  mine  of  Santa  Clara  in  the  second  inven- 
tory which,  in  the  absence  of  any  suggestion  that  the  hand- 
writing or  the  color  of  the  ink  of  the  entry  in  the  first  inventory 
differs  from  those  of  the  rest  of  the  document,  (as  would  be  the 
case  if  it  had  been  interpolated  after  any  considerable  interval,) 
or  that  the  position  of  the  entry  on  the  list  would  have  rendered 
such  an  interpolation  possible,  should  weaken  the  force  of  the 
evidence  afforded  by  the  inventory  that  a  document,  purporting 
to  be  the  possession  of  the  mine  of  Santa  Clara,  was  on  file  in 
the  Archives  of  the  Alcalde's  office  of  San  Jos6  on  the  1st  Janu- 
ary, 1846 

8d.  As  to  the  proofs  which  show  the  facts  of  denouncement, 
judicial  possession  and  working  of  the  mine  about  the  time 
indicated  by  the  documents. 

We  have  already  seen  that  the  subscribing  witnesses,  the 
Alcalde  and  Jos/6  Fernandez,  testify  to  the  fact  that  the  posses- 
sion was  given  as  described  by  them. 

It  is  shown,  however,  by  evidence,  which  is  ^incontroverted, 
that  in  December,  1845,  and  early  in  1846,  Castille:  >  and  his 
partners  were  notoriously  known  to  be  working  a  mine  of 
quicksilver,  of  which  they  claimed  to  be  the  owners  by  de 
nouncement.  That  these  facts  were  made  known  to  the  Gov 
ernor  of  the  Department,  and  by  him  communicated  to  the 
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Supreme  Government.  That  they  were  known  to  the  United 
States  Consul,  and  by  him  communicated  to  his  own.  Govern 
ment,  and  also  to  a  Cabinet  Minister  of  the  Government  of  the 
Sandwich  Islands,  with  whom  he  corresponded,  and  by  whom 
his  letter  was  published  in  a  Hawaiian  newspaper  of  the  date  of 
July  25th,  1846,  a  copy  of  which  is  produced.  That  the  mine 
was,  in  December,  1846,  worked  by  Indians  under  the  superin 
tendence  of  Chard,  an  American  employed  by  Castillero,  who  is 
produced  as  a  witness,  and  whose  employment  continued  until 
about  the  middle  of  1846.  That  in  -December,  1846,  it  was 
visited  and  examined  by  Col.  J.  C.  Fremont,  to  whom  Castillero. 
who  claimed  to  own  it,  explained  the  Mexican  mode  of  acquiring 
titles  to  mines  by  denouncement  and  registry,  but  declined  some 
overtures  for  its  purchase  made  to  him  by  Fremont. 

Other  allusions  to  and  recognition  of  the  possession  and  grant 
of  three  thousand  varas,  in  letters,  judicial  proceedings,  &c,  at  a 
late  period,  but  previous  to  the  supposed  date  of  their  fabrica- 
tion, will  subsequently  be  considered. 

Among  the  documents  alleged  to  have  come  from  the  City  of 
Mexico,  traced  copies  of  which  are  exhibited,  was  a  communica- 
tion from  Pio  Pico,  Governor  of  the  Califomias,  to  the  Minister 
of  Relations,  dated  February  13,  1846.  In  this  letter  Governor 
Pico  states  that  he  incloses  a  letter  from  Don  Andres  Castillero, 
apprising  him  of  the  important  discovery  of  a  quicksilver  mine, 
amd  transmitting  a  sample  of  the  quicksilver.  He  therefore  begs 
the  Minister  of  Relations  to  bring  it  to  the  superior  knowledge 
of  His  Excellency  the  President,  &c. 

On  the  margin  of  this  letter  is  the  usual  note,  stating  its 
reception  on  the  6th  of  April,  1846,  and  that  it  is  noted  with 
satisfaction,  &c.  The  letter  of  Castillero  alluded  to  in  the  fore- 
going, dated  10th  December,  1846,  is  also  produced  from  the 
Mexican  Archives.  On  searching  the  Archives  in  this  City,  for 
records  of  this  correspondence,  there  was  found  the  borrador,  oi 
office  copy,  of  the  letter  from  Pio  Pico,  and  a  letter  from  Castik 
lero — not  the  one  inclosed  by  the  Governor  in  his  communica- 
tion to  the  Minister  of  Relations,  for  of  that,  he  states  in  that 
communication,  he  sends  the  original ;  but  a  subsequent  letter 
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dated  Decembei  15th,  1845.  In  this  letter  he  states:  "I have 
the  satisfaction  of  informing  you,  if  you  have  not  received  my 
other  letter  through  the  Prefecture,  that  I  have  discovered," 
&c.,  repeating  substantially  the  contents  of  the  former  letter, 
which  had,  in  fact,  been  received  and  inclosed  to  the  Minister 
of  Relations.  It  is  not  disputed  that  these  documents  are  in  the 
Archives.  The  borrador,  or  draft,  of  Pico's  communication  to 
the  Minister,  is  in  the  handwriting  of  Olvera,  who  was  Secretary 
of  the  Assembly  at  the  time. 

There  was  also  found, 'at  the  same  time,  by  Mr.  Hopkins,  the 
Keeper  of  the  Archives,  amongst  those  records,  a  letter  from 
Manuel  Castro,  the  "Prefect  of  the  Second  District,  to  the  Secre- 
tary of  the  Departmental  Government,  dated  December  31, 1845. 
In  this  letter  he  states  that  "  Castillero  has  denounced  and  is 
now  working  a  quicksilver  mine;"  and  after  felicitating  the 
Secretary,  and  through  him  the  Governor,  on  so  beneficent  a 
discovery,  he  adds,  that  he  incloses  a  petition  by  Castillero  for 
two  square  leagues  of  land  adjacent  to  his  mine.  A  borrador, 
or  draft  of  the  reply  of  the  Secretary  to  this  letter  is  also  fouad 
in  the  archives,  but  it  appears  to  have  been  cancelled  by  black 
lines  drawn  transversely. 

The  handwriting  and  the  signatures  of  these  documents  are 
proved  by  Pio  Pico,  who  also  states  his  recollection  of  having 
dispatched  J.  M.  Covarrubias  with  his  letter  of  the  18th  of  Feb- 
ruary, 1846,  to  the  Minister  of  Relations,  and  the  bottle  of  auick- 
silver  sent  to  him  by  Castillero. 

The  testimony  of  Pico  on  this  point  is  corroborated  by  that  of 
Jos6  M.  Covarrubias,  who  swears  that  he  left  San  Pedro  in  the 
schooner  Juanita,  Captain  Snook,  on  the  14th  of  February,  1846, 
taking  with  him  the  Governor's  dispatch,  Castillero's  letter,  and 
a  bottle  of  quicksilver,  all  of  which  he  delivered  on  his  arrival 
at  Mexico  to  the  Minister  of  Relations,  Mr.  Castillo  y  Lanzas. 
Files  of  the  "Diaro  Oficial,"  the  Government  newspaper,  pub- 
lished in  Mexico,  and  of  the  "  Monitor  Republicano,"  and  the 
"Republican^,"  also  published  in  Mexico,  are  produced,  and 
under  the  heading  of  marine  news  there  are  found  notices  of  the 
arrival  of  the  ''  Tuanita,"  Captain  Snook,  at  Mazatlan,  on  the  2d 
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of  March,  1846,  twelve  days  from  San  Diego;  of  her  departure 
on  the  12th  of  the  same  month  from  Mazatlan  for.  San  Bias, 
having  on  board  as  passengers  Jos6  Maria  Covarrubias  and 
others. 

It  cannot,  therefore,  be  doubted  that  the  letter  of  CastiUero 
of  the  10th  of  December,  1846,  a  traced  copy  of  which  is  pro- 
duced from  the  Mexican  Archives,  w&#  in  fact  sent  to  Governor 
Pico,  and  by  him  transmitted  in  FeteftLary,  1846,  to  Castillo  Lan- 
zas, Minister  of  Relations,  together  with  thfe  dispatch,  the  borra- 
dor  of  which  is  found  in  the  archives  in  this  city,  and  a  bottle 
of  quicksilver. 

There  are  also  produced  by  the  claimants  two  letters  from 
Castillero  to  M.  G.  Vallejo,  of  Sonoma. 

In  the  first  of  these,  dated  December  2, 1845,  Castillero  says : 
"  While  waiting  for  the  time  of  my  departure,  I  have  employed 
myself  as  a  miner,  having  extracted  from  the  same  vein  quick- 
silver, silver,  and  gold,  in  surpassing  quantities." 

In  the  second  letter,  dated  December  21,  1845,  he,  amongst 
other  things,  informs  Vallejo  that  he  has  found  such  abundance 
of  quicksilver  that  he  has  extracted  twenty  pounds  of  it  from 
twenty  arrobas  of  ore,  &c. 

These  letters  are  produced  and  proved  by  General  Vallejo.  I 
do  not  understand  that  the  genuineness  of  Castillero's  signatures 
to  them  is  disputed.  As  Castillero  left  California  in  the  spring 
of  1846,  and: has  never  returned,  they  must  have  been  written 
about  the  time  they  are  dated,  unless  we  suppose  they  have  since, 
and  after  an  interval  of  many  years,  been  written  in  Mexico, 
ante-dated,  and  sent  on  to  Vallejo  to  be  produced  by  him — a 
supposition  which  the  contents  of  the  letters  and  the  allusions  in 
them  to  personal  matters  and  contemporaneous  events  of  slight 
importance  render  wholly  inadmissible.  .There  is  also  produced 
by  the  claimants  a  copy  of  the  Polynesian,  of  the  date  of  July 
25th,  1846,  which  contains  a  letter  from  G.  P.  Judd,  the  Minister 
of  Finance  of  the  Hawaiian  Kingdom,  to  the  editor  of  the  news- 
paper, inclosing  a  letter  received-  by  the  Minister  from  Thomas 
0.  Larkin,  United  States  Consul  at  Monterey,  dated  June  24, 
1846.    In  this  letter,  which  is  also  published  in  the  Polynesian, 
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Mr.  Larkin  informs  Mr.  Judd  of  the  discovery  of  a  quicksilver 
mine  seventy  miles  north  of  Monterey,  and  states,  that  in  1845, 
"a  Mexican  being  in  the  vicinity  examined  the  rook  and  imme- 
diately denounced  the  place  before  the  nearest  Alcalde,  and  then 
made  known  what  it  contained.  The  owner,  with  a  priest,  in  a 
small  and  imperfect  manner  has  commenced  extracting  the 
metal"  After  describing  the  process  adopted  by  them,  he  adds : 
"They  obtain  about  fifteen  per  cent,  of  the  metal." 

The  receipt  of  this  letter  in  the  Sandwich  Islands  is  sworn  to 
by  the  editor  and  publisher  of  the  newspaper.  He  is  wholly 
unimpeached.  The  fact  that  it  was  published  in  the  newspaper 
on  the  day  alleged/is  sworn  to  by  a  gentleman  of  San  Francisco, 
who  read  it,  and  whose  attention  was  particularly  drawn  to  it. 
A  copy  of  the  paper  is  produced  and  filed.  From  among  the 
papers  of  the  late  Mr.  Larkin  is  produced,  by  his  son,  the  reply 
of  Mr.  Judd  to  his  father's  communication.  The  reply  is  dated 
July  20,  1846.  It  acknowledges  the  receipt  of  Larkin's  letter 
of  the  24th  ultimo,  (June,)  with  a  specimen  of  the  ore,  and  it 
states  that  he  had  sent  it  to  the  editor  of  the  Polynesian  for  inser- 
tion, The  handwriting  and  signature  of  Mr.  Judd  are  proved 
by  persons  intimate  with  him. 

It  has  already  been  mentioned  that  files  of  several  Mexican 
newspapers,  published  in  1846,  have  been  produced  by  the 
claimants.  In  the  "  Diario  del  Gobierno  de  la  Bepublica  Mexi: 
cana,"  of  the  27th  December,  1846,  we  find  credited  to  the 
"  Espia  de  la  Frontera,"  a  newspaper  not  produced,  a  notice  of 
the  acccount  given  in  the  "  Polynesian,"  of  the  24th  July,  of  the 
discovery  of  a  quicksilver  mine  seventy  miles  north  of  Monterey, 
and  the  same  notice  purporting  to  be  taken  from  the  same  papur, 
the  "  Spy  of  the  Frontier,"  is  found  in  the  "Republicano,"  of  the 
9th  December,  and  in  the  "  Monitor  Republicano,"  of  the  6th. 

It  is  unnecessary,  however,  to  dwell  on  these  incidental  cor- 
roborations ;  for  the  fact  of  the  reception  of  Larkin's  letter  by 
Mr.  Judd,  and  its  publication  in  the  Polynesian  cannot  be 
doubted. 

The  claimants  have  also  produced  from  the  files  of  the  State 
Department  at  Washington,  extracts  from  official  dispatches  of 


DECEMBEB  TERM,  1862.  456 

The  United  Stales  vs.  Andre*  Castillero. 

Mr.  Thos.  0.  Larkin  to  the  then  Secretary  of  State.  Thetb 
extracts  are  certified  by  Mr.  Cass,  November  28, 1859. 

The  first  dispatch  of  Mr.  Larkin  is  dated  May  4, 1846. 

The  extract  produced  states  that— 

"Near  the  Mission  of  Santa  Clara  there  are  mountains  with 
veins  of  quicksilver  ore,  discovered  by  D.  Andres  Castillero,  of 
Mexico,  in  1845,  which  the  undersigned  has  twice  seen  produce 
twenty  per  cent,  of  fine  quicksilver,  &c.  *♦***♦** 
By  the  laws  and  customs  of  Mexico  respecting  mining,  every 
person  or  company,  foreign  or  native,  can  present  themselves  to 
the  nearest  authorities  and  denounce  any  unworked  mine.  The 
authorities  will  then,  after  the  proper  formalities,  put  the  dis- 
coverer in  possession,  &c.  *  *  Up  to  the  present  time  there 
are  few  or  no  persons  in  California  with  sufficient  energy  or 
capital  to  carry  on  mining,  although  a  Mexican  officer  of  the 
army,  a  Padre,  and  a  native  of  New  York,  are  on  a  very  small 
scale  extracting  quioksilver  from  the  San  Jos6  Mine." 

There  is  also  produced  from  the  consular  book  of  Mr.  Larkin, 
a  dispatch  addressed  by  him  to  the  American  Minister  at  Mexico, 
dated  April  8, 1846. 

After  mentioning  the  intended  departure  of  Don  Andres  Cas- 
tillero from  this  port  (Monterey)  in  a  few  days,  for  Acapulco,  on 
board  the  Hawaiian  barque  Don  Quixote,  as  Commissioner  to 
Mexico,  from  General  Jos6  Castro,  and  that  he  would  arrive  in 
Mexico  by  the  25th  or  30th  of  this  month,  (April,)  Mr.  Larkin 
says :  "  At  the  town  of  San  Jos6,  eighty  miles  from  Monterey, 
Don  Andres  Castillero  has  discovered  a  quicksilver  mine.  The 
ore  produces  from  fifty  to  sixty  per  cent.  I  have  seen  him,  from 
an  old  gun- barrel,  in  thirty  minutes  run  out  about  thirty  per 
cent,  in  pure  quicksilver.  This  must  be  a  great  advantage  to 
California."  In  a  letter  to  Captain  Montgomery,  of  the  U.  S. 
drip  Portsmouth,  dated  May  2,  1846,  Mr.  Larkin  communicates 
to  that  officer  substantially  the  same  information. 

These  extracts  from  Mr.  Larkin's  correspondence  are  import- 
ant, not  only  as  showing  that  the  mine  had  been  discovered,  *nd 
was  being  worked  in  the  spring  of  1846,  but  that  the  mode  of 
acquiring  a  mine,  as  -understood  by  Larkin,  was  ^precise^y  that 


%M  SUPREME  COUBT. 

The  Untied  Stales  vs.  Andres  GaetiUero. 

alleged  to  have  been  adopted  in  this  case.  And  further,  that 
"the  officer,"  the  "Padre,"  and  "the  native  of  New  York," 
spoken  of  as  working  the  mine,  were  undoubtedly  Castillero, 
Padre  Real,  and  William  G.  Chard,  as  will  hereafter  appear. 

The  whole  official  dispatch  of  Mr.  Larkin  to  the  Secretary  of 
State,  is  produced  by  the  son  of  the  former,  from  the  letter-book 
of  his  father.  The  portions  extracted  and  certified  to  by  Mr 
Cass  are  all  that  is  important  to  notice. 

That  the  mine  was  worked  by  Castillero  in  January,  1846,  is 
shown  by  the  deposition  of  Col.  Fremont. 

That  gentleman  states,  that  in  January,  1846,  he  visited  the 
mine  in  company  with  Capt.  Hinckley;  that  the  latter  intro 
duced  him  to  Castillero,  the  owner  of  the  mine,  who  showed  him 
the  excavations,  the  heaps  of  ore,  &o.,  and  explained  the  process 
of  extracting  the  metal.  Impressed  with  the  value  of  the  mine, 
he  spoke  slightly  to  him  about  purchasing  it;  but  Castillero 
was  not  disposed  to  converse  on  the  subject.  Castillero  in- 
formed him  that  he  had  acquired  his  mine  by  denouncement, 
and  explained  the  nature  of  the  proceeding.  Acting  on  this 
information,  Col.  Fremont  subsequently  denounoed  the  mines 
upon  his  own  property  of  Mariposa. 

He  also  adds,  that  Capt.  LeidesdorflJ  with  whom  he  had 
spoken  as  to  the  purchase  of  the  mine,  supposed  it  might  be 
effected  for  $80,000,  "an  immense  sum  of  money  in  California 
in  those  days." 

The  working  of  the  mine,  so  far  back  as  December,  1845,  is 
also  proved  by  Mr.  Wm.  G.  Chard.  This  witness  testifies  that  he 
was  employed  by  Castillero  and  the  priest  Don  Jose*  Maria  Beal ; 
that  he  went  there  to  open  the  mine  in  November  or  December, 
1846 ;  that  the  metal  was  extracted  by  heating  the  ore  in  gun- 
barrels  ;  that  while  working  in  this  way,  the  possession  was  given, 
in  December,  1845,  or  January,  1846.  The  witness  enumerates 
among  those  present  on  that  occasion,  the  Alcalde  Pico,  Sufiol, 
Noriega,  Fernandez,  and  the  old  man  Berreyesa.  He  does  not 
recollect  to  have  seen  Castillero  on  the  ground  when  possession 
was  given — a  circumstance,  as  observed  by  counsel,  not  sur- 
prising—for Castillero,  Chard  states,  was  constantly  coming  and 
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going,  and  on  one  visit  stayed  there  eight  days;  but  the  state- 
ment indicates  the  good  faitib  of  the  witness  in  declining  to  swear 
to  what  he  did  not  recollect. 

Mr.  Chard  describes  the  operations  at  the  mine.  They  ware 
conducted  by  himself;  another  white  man,  a  blacksmith  whom 
they  called  Old  Billy,  and  some  Indians.  He  built  a  furnace 
and  smelted  the  ore  in  some  large  whaler's  try-pots,  capable  of 
holding  three  or  four  tons  of  ore.  He  remained  in  this  employ- 
ment until  August  or  September,  1846. 

Chard  states  himself  to  be  a  native  of  Columbia  county,  New 
York.  He  is  evidently  the  " native  of  New  York"  to  whom 
Mr.  Larkin  refers  in  his  dispatch.  His  testimony  is  uncontra- 
dicted, and  his  character  unimpeached. 

There  is  much  other  testimony  which  corroborates  the  fore- 
going on  various  points,  but  which  it  is  unnecessary  to  notioe* 
It  relates  chiefly  to  the  first  visit  of  Castillero  to  the  mine ;  his 
first  experiments  with  the  ore ;  his  trip  to  Sutter's  Fort  and  visit 
to  Vallejo,  at  the  baptism  of  whose  child  he  was  godfather,  and 
who  thus  became  his  compadre,  by  which  title  he  addressed  him 
in  his  letters  already  cited ;  his  return  to  Santa  Clara*  and  the 
formation  of  the  partnership. between  himself,  Castro,  Father 
Real  and  the  two  Bobles,  in  November,  1846.  As  this  writing 
of  partnership  is  conceded  to  be  genuine,  and  as  it  relates  to 
the  working  of  the  mine  of  silver,  gold,  and  quicksilver,  on  the 
land  of  Jos6  Beyes  Berreyesa,  the  fact  that  the  mine  was  dis- 
covered at  that  time  must  be  taken  to  be  admitted. 

We  thus  find  that  early  in  December,  1845,  the  discovery  and 
denouncement  of  the  mine  was  made  known  to  the  Governor  of 
California,  and  the  information,  with  a  sample  of  the  quicksilver 
produced,  by  him  transmitted  to  Mexico.  That  in  May,  1846, 
Mr.  Larkin  officially  communicated  the  fact  of  the  discovery 
and  the  working  of  the  mine,  with  an  explanation  of  the  mode 
of  acquiring  title  to  it  under  Mexican  laws,  to  our  Government. 

That  in  June  of  the  same  year,  he  informed  Mr.  Judd  of  the 
disuovery  of  the  mine  in  1846,  and  the  fact  that  it  had  been  im- 
mediately denounced. 

That  in  January,  1846,  Col.  Fremont  visited  the  works,  and 
voun.  17 
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oon  versed  with  the  "owner;"  that  its  reputed  value  was  then 
about  $30,000. 

That  it  had  been  worked  from  the  November  or  December 
preceding  by  a  person  employed  by  Castillero,  and  continued  to 
be  worked  by  the  same  person,  until  August  or  September, 
1846. 

It  has  appeared  to  me  incredible  that  Castillero,  a  Mexican, 
acquainted  with  mining  laws,  should,  on  discovering  so  valua- 
ble a  mine,  have  omitted  to  denounce  it.  That  he  knew  the 
necessity  of  the  proceeding,  we  learn  from  Fremont,  as  did  also 
Larkin,  a  foreigner,  as  is  shown  by  his  dispatch. 

To  suppose  that  Castillero,  with  a  knowledge  of  the  great 
value  of  the  mine,  of  the  necessity  and  efficacy  of  a  denounce- 
ment, neglected,  notwithstanding  his  statements  to  the  Governor, 
to  take  the  simple  proceedings  he  is  alleged  to  have  done,  and 
that  Larkin  was  entirely  mistaken  as  to  the  fact  of  his  having 
done  so,  is  to  suppose  what  I  cannot  but  consider  a  moral  im- 
possibility. 

I  am  aware  that  the  fact  that  the  mine  was  denounced  by 
Castillero,  and  claimed  and  worked  by  him  as  owner,  does  not 
necessarily  show  that  a  juridical  possession  of  it  was  given,  or 
that  the  record  of  that  possession  is  genuine.  It  is  shown,  how- 
ever, by  evidence  in  part  introduced  by  the  United  States,  that 
the  juridical  possession,  as  alleged  to  have  been  given,  was 
recognized  and  alluded  to  in  the  correspondence  of  the  parties, 
and  in  official  acts  of  Alcaldes,  before  the  date  at  which,  on  the 
hypothesis  of  the  United  States,  the  forgery  was  committed. 

So  early  as  January  SOth,  1846,  James  Alexander  Forbes,  in 
a  letter  to  Eustace  Barron,  of  Tepic,  apprises  the  latter  that  "D. 
Andres  Castillero,  a  sort  of  Commissioner  from  the  Mexican 
Government,  is  now  working  a  quicksilver  mine  near  the  Mis- 
sion of  Santa  Clara,  which  has  yielded  forty  per  cent,  upon  the 
assay  of  mineral  employed ;"  and  on  the  5th  of  May,  1847,  the 
same  person,  who  had  in  the  interval  been  placed  in  charge  of  the 
mine,  in  a  letter  to  Alexander  Forbes,  who  had  become  a  pan 
owner,  urges  him  "to  obtain  from  the  Government  of  Mexioo 
the  unqualified  ratification  of  the  judicial  possession  tchiok  too* 
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given  of  (he  mine  by  the  local  authority  of  (hie  jurisdiction,  includ- 
ing* if  possible,  the  three  thousand  varas  of  land  given  in  that  pos- 
session as  a  gratification  to  the  discoverer"  The  fraudulent  nature 
of  this  suggestion  is  obvious,  but  it  nevertheless  implies  that  a 
juridical  possession  and  a  gratification  of  three  thousand  varas 
had  already  been  given,  a  ratification  of  which  was  thought 
necessary. 

In  the*preceding  March,  the  same  person,  together  with  Cas- 
tillero,  Castro,  Real,  and  the  Robles,  had  been  sued  by  the  owner 
of  an  adjoining  rancho  for  working  on  it  contrary  to  law.  It 
would  seem  from  the  imperfect  record  of  that  suit,  produced 
from  the  archives  of  the  Alcalde's  office,  that  a  survey  of  the 
mine  was  ordered  and  the  plaintiffs  mulcted  in  c^ts ;  a  result 
which  could  hardly  have  occurred  if  the  persons  working  the 
mine  on  the  lands  of  another  had  been  destitute  of  record  evi- 
dence of  their  rights.  The  fact  that  a  survey  of  the  mine  was 
ordered,  would  seem  to  be  a  recognition  of  the  mine  owner's 
right  to  his  mine,  and  that  the  boundaries  of  his  possession  were 
capable  of  being  ascertained. 

On  the  14th  of  August,  1847,  allusion  to  this  suit,  and  a  still 
more  explicit  reference  to  the  juridical  possession,  is  made  in  an 
official  letter  of  James  Alexander  Forbes,  then  H.  B.  M.  Vice* 
Consul  for  California,  to  John  Burton,  Alcalde. 

In  this  letter  Mr.  Forbes  informs  the  Alcalde  that  "two  per- 
sons have  commenced  digging  a  pit,  by  the  direction  of  Mr. 
Cook  (the  plaintiff  in  the  former  suit),  within  the  limits  of  the 
juridical  possession  of  the  mine"  He  adds,  "Permit  me  to  refer 
you  to  the  documents  which  exist  in  your  office,  upon  which  was- 
founded  your  oonviction  qf  the  justice  of  your  d<*cision  in  March 
last  in  relation  to  the  claim  of  Mr.  Cook,  and  to  request  that  you 
will  be  pleased  to  adopt  such  measures  for  the  protection  of  the 
owners  of  the  mine,  and  of  those  who  are  legally  interested  in 
the.  same,  as  you  may  deem  most  .conducive  to  that  end." 

The  genuineness  of  this  letter  is  not  disputed.  It  will  be 
observed  that,  though  written  in  August,  1847,  it  refers  the 
Alcalde  to  documents  existing  in  his  office  upon  which  a  deci- 
sion rendered  in  the  March  preceding  was  based. 
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On  the  19th  of  January,  1848,  Alexander  Forbes,  who  had 
eome  to  California,  made  a  petition  to  the  Alcalde,  Weekes,  to 
"visit  and  inspect  the  mine,  as  required  by  the  Ordinances,  and 
to  determine  the  direction  and  inclination  of  the  vein,  for  the 
purpose  of  reforming  and  correcting  (since  there  is  occasion  for 
it)  the  boundaries  of  the  former  Act  of  Possession,  and  to  correct 
such  other  mistakes  as  may  appear  in  it." 

In  conformity  with  this  petition,  the  Alcalde  proceeded  to 
inspect  the  works ;  and  haying  ascertained  the  true  course  of  the 
vein/  and  admitted  the  right  of  the  owner  to  an  improvement  of 
stakes  (mejora  de  estacas),  he  established  his  boundaries,  assign 
ing  to  him  four  pertenencias,  the  location  of  which  he  designates 
but  without  prejudice  to  the  right  and  title  of  the  mine  (siendo 
oonstente  el  derecho  y  titulo  de  la  mina)  to  the  gratification  or 
gift  (gracia)  of  land  conceded  in  the  original  Act  of  Possession* 

Whether  the  four  pertenencias  which  were  thus  designate] 
were  all  which,  under  the  ordinances,  a  discoverer,  though  work  • " 
ing  in  company,  was  entitled  to,  we  will  hereafter  consider.  Th« 
only  purpose  for.  which  the  proceeding  is  now  referred  to,  is  Id 
show  that  its  date  (January,  1848)  and  about  the  supposed  time 
of  the  alleged  forgery,  "  an  original  Act  of  Possession,"  contain- 
ing a  "  gracia  "  of  land  of  a  much  larger  extent,  is  plainly  alluded 
to  as  existing;  nor  is  the  force  of  this  fact  weakened  by  the 
circumstance  that  Weekes,  the  Alcalde,  may  have  been  ignorant, 
and  willing  to  comply  with  all  that  Alexander  Forbes  required; 
for  the  fact  that  the  latter  inserted  such  an  allusion  in  the  docu- 
ment he  may,  have  caused  Weekes  to  execute,  is  at  least  evidence 
that  at  that  early  day  he  claimed  that  there  was  in  existence  an 
original  Act  of  Possession,  including  a  gracia  of  an  extensive 
tract.  It  will  be  observed  that  the  petition  of  Alexander  Forbes 
to  Weekes  is  dated  January  19th,  1848.  Its  object  was  to  pro- 
cure the  judicial  ascertainment  of  the  inclination  and  depth  of 
the  vein,  to  correct  the  boundaries  of  the  former  Act  of  Fottes- 
aion,  and  to  decide  upon  an  increase  of  pertenencias  and  the 
square  corresponding  to  them.  But  if,  at  that  very  time,  Forbes 
had  already  fabricated,  or  was  about  to  fabricate,  an  Act  of  Pos- 
session, which  was  to  be  ante-dated  and  placed  in  1te  archives 
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where  no  document  of  the  kind  had  hitherto  existed,  the  applt 
cation  to  W&kes,  and  the  designation  of  pertenenoias  by  him, 
would  bo  wholly  superfluous,  if  not  absurd ;  for  in  the  forged 
paper  which  was  to  serve  as  the  original  Act  of  Possession  by 
the  Mexican  authorities,  the  designation  of  pertenenoias  might 
have  been  inserted  and  the  boundaries  established  in  any  way 
the  forger  might  desire.  All  objections  or  doubts  as  to  the 
authority  of  an  American  Alcalde  to  act  under  Mexican  Mining 
Ordinances  would  thus  have  been  avoided ;  and  the  same  Alcalde 
who,  according  to  the  theory  of  the  United  States,  was  induced 
to  recognize  and  affirm  the  existence  of  an  Act  of  Possession, 
either  not  in  his  office  or  recently  forged  and  placed  there,  could, 
with  equal  facility,  have  been  brought  to  recogn^e  an  Act  of 
Pcissession  which  should  be  free  from  the  errors  And  uncertain- 
tics  which  he  was  called  on  to  correct,  and  which  should  contain 
as  many  pertenenoias  as  he  was  desired  to  designate. 

Similar  allusions  to  the  original  registry  and  Act  of  Posses- 
sion are  found  in  various  judicial  proceedings  during  the  year 
1849.  On  the  18th  October  of  that  year,  Robert  Walkinshaw, 
between  whom  and  James  Alexander  Forbes  a  contest  for  the 
possession  of  the  mine  had  arisen,  filed  a  complaint  against  the 
latter,  averring  himself  to  be  "the  owner  of  one-eighth  of  the 
mine,  by  title  derived  under  the  original  act  of  registry?  . 

Previously  to  the  filing  of  this  complaint,  Mr.  Horace  Hawes, 
a  lawyer  of  much  aouteness,  and  very  familiar  with  Mexican  law, 
bad  denounced  the .  mine  before  the  Alcalde  for  abandonment. 
In  this  denouncement  he  describes  it  "as  known  in  its  original 
title  of  registry  as  the  Mine  of  Santa  Clara." 

In  the  proclamation  issued  thereupon,  on  the  2Sd  October, 
1849,  the  Alcalde  describes  the  mine  "as  known  and  designated 
in  its  original  act  of  registry  as  that  of  Santa  Clara,  and  now 
known  by  the  name  of  New  Almaden."  On  the  refusal  of  the 
Alcalde  to  take  jurisdiction  of  the  proceeding,  Mr.  Hawes  files 
a  protest,  dated  15th  November,  setting  forth  that,  "besides 
having  failed  to  work  the  mine,  the  alleged  owners  had  never 
•quired  any  title  thereto,  by  reason  of  the  insufficient  registry 
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thereof,  which  he  stands  ready  to  prove  in  Court  by  witne 
records  and  documents,"  &c. 

As  Walkinshaw,  though  he  had  originally  obtained  possession 
of  the  mine  as  the  agent  of  Castillero  and  his  assigns,  was  in 
these  proceedings  endeavoring  to  acquire  the  mine  for  himself, 
and  co-operating  with  and  assisted  by  his  attorney,  Mr.  Hawes, 
.  these  references  to  the  original  act  or  title  of  registry  conclu- 
sively show  that  such  a  document  was  on  all  sides  admitted  to 
exist,  though  Mr.  Hawes  maintained  it  to  be  "insufficient;"  nor  is 
it  conceivable  that  when  Hawes  and  Walkinshaw,  by  possessory 
suits,  by  denouncement  for  abandonment,  by  purchasing  the 
lands  of  adjoining  rancheros,  Ac.,  were  struggling  with  so  great 
pertinacity  to  obtain  the  mine  for  themselves,  they  should  have 
utterly  failed  to  disclose  the  fact,  of  which  Walkinshaw  could 
not  have  been  ignorant,  that  no  registry  had  ever  been  made, 
and  that  the  document  purporting  to  be  the  act  of  possession 
was  a  recent  forgery,  then  lately  interpolated  among  the 
archives. 

In  the  correspondence  between  James  Alexander  Forbes  and 
Alexander  Forbes,  and  the  other  owners  of  the  mine,  the  neces- 
sity of  procuring  fraudulent  and  ante-dated  title  papers  from 
Mexico,  is  repeated  and  urgently  represented.  But  the  fraud 
recommended  is  the  fabrication  of  an  absolute  grant  of  two  sitios 
of  land,  and  a  ratification  of  "  the  acts  done  by  the  Alcalde  in 
the  possession  given  by  him  of  the  quicksilver  mine  in  his 
jurisdiction." 

Such  are  the  very  terms  of  the  memorandum  of  "  documents  to 
be  procured  by  Castillero,"  alleged  by  James  Alexander  Forbes 
to  have  been  left  by  him  in  Tepic,  in  May,  1849.  And  in 
October  of  the  saifce  year,  chagrined,  it  would  seem,  that  his 
suggestions  had  not  yet  been  acted  on,  he  complains  that  he  is 
obliged  to  depend  on  "  the  precarious  and  illegal  possession  of 
the  mine  granted  by  the  Alcalde  of  this  District  to  Castillero, 
who  was  in  reality  the  judge  of  the  quantity  of  land  given  by  the 
Alcalde." 

Whether  the  doubts  here  expressed  as  to  the  legality  of  the 
possession  be  well  or  ill-founded,  it  is  clear  that  in  this  most 
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confidential  communication,  where  no  motive  existed  for  sup* 
pressing  or  distorting  the  foots  of  the  case,  that  possession  is 
treated  as  having  actually  been  given,  and  the  record  of  it  as 
actually  existing  and  genuine,  though  the  possession  itself  is 
considered  precarious  tod  illegal. 

Having  thus  reviewed  the  evidence  which  establishes  the 
genuineness  of  the  act  of  possession  by  the  testimony  of  the 
witnesses  to  the  document ;  of  those  who  were  present  when  the 
possession  was  given,  and  who  testify  to  the  fact ;  by  the  pro* 
duction  of  documents  from  the  Archives  of  California,  and  the 
correspondence,  both  private  and  official,  of  the  United  States 
Consul  at  Monterey;  by  the -testimony  of  unimpeached  witnesses 
that  the  mine  was,  early  in  1846,  claimed  by  and  ^cognised  as* 
belonging  to  Castillero,  and  worked  by  him  as  such ;  by  the 
proofs  afforded,  by  a  correspondent  admitted  to  be  genuine,  that 
the  act  of  possession  was  treated  and  spoken  of  by  the  parties, 
when  writing  in  the  most  confidential  manner,  at  a  time  when 
they  could  not  have  been  ignorant  of  the  facts,  as  genuine, 
thotigh  perhaps  invalid,  and  was  so  recognized  in  various  judi- 
cial proceedings  by  persons  who  would  certainly  have  discovered 
and  denounced  any  forgery  which  might  have  been  committed; 
and  finally,  the  intrinsic  improbability  of  the  supposition  that 
Castillero  would  have  omitted  to  denounce  a  mine,  of  the  great 
value  of  which  he  was  fully  aware,  and  the  means  of  acquiring 
a  title  to  which,  under  the  Mining  Ordinances,  he  was  well 
acquainted  with,  as  was  also  Mr.  Larkin,  a  resident  foreigner. 
I  shall  next  consider  more  particularly  the  nature  and  con- 
tents of  the  documents  produced  by  the  claimants,  as  well  as  the 
principal  objections  to  them  urged  by  the  counsel  for  the  United 
States. 

These  documents  are  four  in  number.  The  first  is  the  original 
espediente,  produced  from  the  Archives  of  the  City  of  San  Joed, 
and  discovered  by  Capt.  Halleck,  in  1861,  among  the  Archives 
of  the  old  Alcalde's  office,  in  the  office  of  Belden,  the  Mayor  of 
San  Joel. 

This  document  contains  the  two  representations  of  Castilleru 
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and  the  act  of  possession  with  the  original  signatures  of  Oastil- 
lero,  the  Alcalde,  and  the  assisting  witnesses. 

It  also  oontains  a  petition  of  Jos6  Castro,  dated  June  27,196. 
In  this  petition,  Castro  states  that  he  represents  the  person  and 
fights  of  Capt.  D.  Andres  Castillero,  and  other  individuals  com- 
posing the  company  in  the  quicksilver  mine  which  Sefior  Castil- 
lero denounced  on  the  3d  day  of  December,  1846,  and  of  which 
possession  was  given  on  the  80th  of  the  same  month  and  year. 
He  therefore  claims  that,  in  conformity  with  the  Mining  Laws, 
there  be  given  three  pertenencias  in  continuation  of  the  first; 
and  that  this  petition  be  attached  to  the  espediente  of  denounce- 
ment, and  remain  among  the  Archives.  Chi  the  margin  of  this 
petition  is  an  order,  signed  "  Pacheco,"  directing  it  to  be  archived 
as  prayed  for. 

If  this  document  be  genuine,  it  affords  important  evidence  of 
the  date  of  the  judicial  possession. 

The  handwriting  of  the  petition  is  sworn  by  Fernandez  to  be 
that  of  Btnito  Dia?.  The  signature  of  Castro  is  proved  by  him- 
self and  he  testifies  that  it  was  signed  at  its  date,  having  been 
prepared  from  a  draft  left  with  him  by  Castillero.  He  also  states 
tliat  the  handwriting  of  the  marginal  order  is  that  of  Salvio 
Pacheco,  and  the  signature  that  of  Dolores  Pacheco ;  and  that 
after  sending  the  petition  to  the  Alcalde  he  left  Santa  Clara,  but 
was  informed,  on  his  return,  by  the  Alcalde,  in  presence  of 
Manuel  Castro  and  Juan  B.  Alvarado,  that  this  petition  had 
been  granted. 

Salvio  Pacheco  is  also  produced,  and  testifies  to  his  own  hand- 
writing and  the  signature  of  his  brother,  the  Alcalde.  He  swears 
that  the  order  was  written  at  its  date.  As  this  witness  has  been 
produced  by  the  United  States  to  sustain  the  character  of  a 
witness  impeached  by  the  claimants,  it  is  presumed  that  his 
own  character  is  not  liable  to  the  imputations  from  which  the 
United  States  rely  on  him  to  shield  another. 

The  only  evidence  tending  to  show  that  the  petition  was  not 
written  at  its  date  is  that  of  Benito  Diaz.  He  does  not  precisely 
specify  the  time  at  which  it  was  written;  but  it  can  be  gathered 
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from  his  testimony  that  it  m  at  the  end -of  1847,  or  the  begin- 
ning of  1848. 

But  this  witness  is,  unfortunately,  too  well  known  to  the 
Court  to  permit  any  reliance  to  be  placed  upon  his  unsupported 
declarations.  I  have  not  been  able  exactly  to  understand  on 
what  theory  this  petition  is  supposed  to  be  forged. 

If  the  act  of  ^possession  be  genuine,  it  is  immaterial,  so  far  as 
the  rights  of  the  parties  are  concerned,  whether  the  petition  be 
ante-dated  or  not ;  but  it  is  not  easy  to  imagine  the  motive  of 
the  parties  in  fabricating  a  petition  addressed  to  an  Alcalde  who 
had  ceased  to  be  in  office,  and  whose  ante-dated  marginal  order 
did  not  even  purport  to  convey  any  rights.  Had  the  marginal 
order  contained  a  grant  of  an  increased  number  of  pertenencias, 
some  motive  for  fabricating  it  would  have  existed ;  but  it  merely 
directs  the  petition  to  be  archived ;  and  the  application  for  an 
increase  of  pertenencias  is  in  substance  renewed  in  the  petition 
of  Alexander  Forbes  to  Weekes,  made  in  1848,  at  the  very  time 
when  we  are  asked  to  suppose  this  petition  of  Castro  was 
fabricated.  If  the  act  of  possession  be  genuine,  and  the  Castro 
petition  be  ante-dated,  the  conduct  of  the  parties  seems  to  me 
inconsistent,  absurd,  and  inexplicable.  But  if  the  act  of  posses- 
sion was  itself  fabricated  in  1848,  and  did  not  exist  at  the  date 
when  the  Castro  petition  was  fabricated,  the  acts  of  the  parties 
are  equally  incomprehensible.  Of  what  use  could  it  be  to  have 
a  petition  for  an  increase  of  pertenencias  included  among 
archives  which  contained  no  registry  or  denouncement,  or  grant 
of  any  pertenencias  whatever?  It  may  be  said  that  the  fabri- 
cation of  the  act  was  then  in  contemplation ;  but  if  so,  why  not 
make  that  document  contain  all  that  was  desired  as  to  the 
number  of  pertenencias,  designation  of  boundaries,  &c  ?  Why 
accumulate  superfluous  forgeries,  involving  the  necessity  of  new 
perjuries,  and  largely  increasing  the  risks,  of  detection ;  and  why 
resort  to  the  proceedings  had  before  Weekes  for  the  ascertain- 
ment of  boundaries  Mid  an  increase  of  pertenencias,  when  it  was 
known  that  the  fundamental  title  to  the  mine  had  yet  to  be 
forged,  and  might  be  framed  in  any  way  to  suit  the  interests  of 
the  parties? 
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H*  counsel  for  the  United  States  has  urged  upon  the  Court 
the  inconsistency  between  the  petition  of  Castro  for  three  addi- 
tional pertenenciae  and  the  supposition  that  a  concession  of 
three  thousand  varas  in  all  directions,  amounting  to  nine  hun- 
dred pertenencias,  had  already  been  obtained.  But  this  objec- 
tion, whatever  be  its  force,  seems  to  admit  the  genuineness  of 
the  Castro  petition ;  or,  it  attributes  to  the  -fabricators  the 
absurdity  of  contriving  at  the  same  time  two  forged  documents 
repugnant  to  each  other.  That  an  act  of  possession,  either 
genuine  or  forged,  was  in  existence  when  Castro's  petition  was 
drawn,  is  evident,  for  the  dates  of  the  denouncement  and  of  the 
judicial  possession  are  given.  To  what  end  then,  file  a  petition 
which  could  have  no  other  purpose  than  to  furnish  a  plausible 
argument  against  the  genuineness  of  the  previous  concession  of 
three  thousand  varas  ? 

From  all  the  evidence,  and  on  consideration  of  all  the  circum- 
stances connected  with  this  petition,  I  confess  myself  unable  to 
discover  any  sufficient  reasons  for  considering  it  forged. 

The  claimants  have  also  produced  a  document  alleged  by 
them  to.  have  been  delivered  to  Castillero  shortly  after  the  date 
of  the  judicial  possession. 

It  contains  certified  copies  of  the  two  representations  of  Cas- 
tillero, purporting  to  have  been  made  on  the  ISth  January, 
1846,  and  a  duplicate  original  of  the  act  of  possession  signed  by 
Antonio  Maria  Pico.  Appended  to  these  is  a  receipt  by  Pico 
for  twenty-five  dollars,  dated  December  SO,  1846. 

This  document  was  recently  found  among  the  papers  of 
Robert  Walkinshaw,  deceased.  It  is  shown  in  the  deposition 
of  Hall  McAllister,  Esq.,  who  was  counsel  for  Walkinshaw  in  a 
suit  respecting  a  share  of  the  mine,  that  the  document  was 
placed  in  his  possession  by  Mr.  Walkinshaw  early  in  the  year 
1868,  and  that  it  remained  in  his  office  until  May,  1858,  when 
$e  delivered  it  to  Walkinshaw. 

The  genuineness  of  the  signatures  is  testified  to  by  all  the 
assisting  and  subscribing  witnesses,  exoept  Jos6  Sufiol,  who  k 
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This  espediente  does  not  tan  tain  the  petition  of  Castro,  for 
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the  certified  c6pies  appear  to  have  been  made  on  the  18th  Jatt* 
ary,  while  the  Castro  petition  was  not  filed  until  the  June 
following.  There  is  one  circumstance,  however,  which,  though 
entirely  accidental,  affords  important  proof  of  its  genuineness. 
In  copying  the  first  representation  of  Castillero,  it  appears  thai 
a  line  was  omitted.  This  has  been  supplied  by  another  hand, 
and  the  handwriting  is  that  of  Castillero.  As  Castillero  left 
California  early  in  1846,  and  has  never  returned,  we  must  sup- 
pose that  this  interlineation  was  made  before  he  lef^or  else  that 
the  document  was  fabricated  here  at  a  later  period,  sent  on  to 
Castillero  in  Mexico,  interlined  by  him,  and  returned  to  Walk- 
inshaw's  possession  before  January,  1868,  when  he  delivered  it 
amongst  other  papers  to  Mr.  McAllister.  But  that  he  was  in 
possession  of  "  some  important  papers  of  the  original  registry  of 
the  mine/'  in  1849,  appears  from  James  Alexander  Forbes'  letter 
of  October  28,  of  that  year ;  and  it  also  appears  from  the  certified 
copy  made  out  by  Weekes  on  the  20th  January,  1848,  that  the 
espediente  we  are  now  considering  must  have  been  the  docu- 
ment which  James  Alexander  Forbes  copied,  and  which  Weekes 
erroneously  certified  to  be  a  literal  copy  of  the  original  in  his 
office.  The  year  in  which  it  is  supposed  by  the  Government 
that  these  titles  were*  fabricated,  in  1848.  How,  then,  could  this 
espedient  have  been  made,  certified  to  by  the  subscribing  wit- 
nesses,, sent  to  Castillero,  interlined  by  him,  and  returned  to  Cali- 
fornia in  time  to  be  copied  by  Forbes,  and  certified  to  by  Weekes* 
on  the  20th  January,  1848  ?  And  why,  if  the  Castro  petition 
had  then  recently  been  written  by  Benito  Diaz,  and  ante-dated, 
was  it  not  included  in  this  espedient,  concerning  which  so  much 
pains  were  taken? 

The  omission  of  the  Castro  petition  in  this  espediente  seems 
to  me,  I  confess,  an  important  corroboration  of  the  statements 
of  the  witnesses  who  prove  the  genuineness  of  the  signatures. 

There  is  also  produced  the  copy  of  this  espediente,  by  Weekes. 
already  alluded  to.  Weekes  himself  swears  that  he  made  it,  and 
he  is  corroborated  by  James  Alexander  Forbes.  I  do  not  under- 
stated this  fact  to  be  disputed. 

The  claimants  have  also  produced  a  copy- of  the  original  < 
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diente,  oerafied  by  Pedro  Chabolla,  on  the  18th  August,  1846, 
to  be  a  literal  copy  of  the  original  acts  (autos)  in  the  archives 
of  his  office. 

The  whole  of  this  copy  is  proved  by  Salvio  Pacheco,  to  be  in 
his  own  handwriting,  and  to  have  been  made  at  its  date.  It 
contains  the  Castro  petition,  which  had  been  made  in  the  pre- 
ceding Jane,  and  attached  to  the  original  on  file,  and  it  even 
omits,  like  the  original,  the  date  of  the  act  of  possession — that 
date  being  on  both  papers  December  —  1846,  and  not  Decern- 
ber  80th,  as  in  the  testimonio  or  duplicate  original  given  to  Cas- 
tillero.  That  the  document  was  scrupulously  compared  is  fur- 
ther evident  from  the  fact  that  in  the  copy  of  the  date  of  Castil- 
lero's  first  representation  is  the  Mission  de  Santa  Clara,  November 
22,  de  846,  instead  of  1845 — and  on  turning  to  the  original,  we 
find  in  the  printed  copy  that  the  first  figure  of  the  date  is  sepa- 
rated by  a  comma  from  the  three  other  figures.  I  have  not  had 
an  opportunity  to  examine  the  original,  which  remains  at  San 
Jos6 ;  but  it  would  seem  from  the  printed  Transcript  that  the 
date  is  written  in  an  unusual  manner,  which  has  been  either 
exactly  reproduced  or  has  led  to  the  omission  of  the  first  figure 
in  the  copy. 

It  has  been  earnestly  contended  by  the  counsel  for  the  United 
States,  that  the  non-existenoe  of  the  original  espediente  in  the 
archives  of  San  Jos6,  even  so  late  as  December  28d,  1860,  is 
proved  by  the  affidavit  of  Mr.  Halleck,  at  that  tiine,  and  since, 
Superintendent  of  the  Mine,  and  counsel  for  James  Alexander 
Forbea  in  a  suit  brought  against  him  and  Walkinshaw  by  the 
Berreyesa.  In  this  affidavit,  which  was  made  in  answer  to  an 
order  obtained  by  the  plaintiffe,  in  the  suit  upon  the  defendants, 
requiring  them  td  produce  the  papers  on  which  they  intended  to 
rely  as  a  defence,  or  copies  thereof,  Mr.  Halleck  swears : 

"  That  the  defendants  have  exercised  all  due  diligence  to  pro* 
cure  and  produce  said  papers  in  Court,  by  writing  immediately 
on  the  receipt  of  the  above-mentioned  order  to  the  parties  in 
Mexico  who  hoi*  them.  But  to  this  date  the  defendants  have  not 
feceived  them.  *  *  *  .  And  the  defendants  specify  among 
others  he  following  papers  and  documents  as  absolutely  nece* 
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aary  to  them  before  they  can  proceed  with  the  trial  of  this 
cause,  viz. : 

"  1st  The  original  denouncement  of  the  mine  of  New  Ahnaden, 
and  the  juridical  possession  given  of  the  same  year  1846. 

"  2d.  The  confirmation  of  said  denouncement  and  possession 
by  the  Supreme  Government  in  1846,  and  prior  to  the  late  dec- 
laration of  war  by  the  United  States  against  Mexico. 

"  8.  The  original  grant  of  land,  including  said  mining  posses* 
sion,  made  by  the  Supreme  Government  of  Mexico,  prior  to  the 
declaration  of  war  as  aforesaid,  to  the  owners  of  said  mine." 

It  is  obvious  that,  this  affidavit  states  that  the  original 
denouncement  and  judicial  possession  of  the  mine  was  then  in 
Mexico,  and  not  in  the  Alcalde's  office.  That  Mr.  Halleck,  then 
lately  appointed  Superintendent  of  the  Mine,  might  have  been 
ignorant  of  the  fact  that  those  papers  were  among  the  arohivt  a 
of  the  Alcalde's  office,  is  conceivable ;  and  he  may  also  hai  e 
accepted  the  assurances  of  his  client,  James  Alexander  Forbes 
that  he  had  exercised  all  due  diligence  to  procure  them,  as  suf- 
ficient to  authorize  his  affidavit  of  that  fact ;  but  it  cannot  be 
supposed  that  James  Alexander  Forbes  could  have  labored 
under  a  similar  misapprehension.  We  have  already  seen  that 
in  August,  1847,  he  had,  in  an  official  letter  to  Alcalde  Burton! 
referred  him  to  the  documents  existing  in  his  office,  upon, which 
was  founded  his  conviction  of  the  justice  of  his  decision  in  rela* 
tion  to  the  claim  of  Mr.  Cook,  in  the  preceding  March. 

In  January,  1848,  he  had  himself  copied  and  procured  Weekes 
to  certify  to  the  espediente  containing  certified  copies  of  Castil- 
lero's  representations  and  a  duplicate  original  of  the  act  of  pos- 
session. This  espediente  has  since  been  produced  from  among 
Walkinshaw's  papers,  and  its  possession  by  him,  or  his  counsel, 
is  traced  back  as  far  as  1858.  The  circumstance  that  it  is  inter- 
lined  in  the  handwriting  of  CastiUero,  proves  it  to  have  been  at 
some  time  in  his  possession.  As  Castillero  left  California  early 
in  1846,  it  is  in  a  high  degree  improbable  that  the  d'  ument 
could  have  been  fabricated  here,  sent  on  to  him  in  Mexico,  and 
returned  before  January,  1848,  when  it  was  copied  by  Forbes 
and  certified;  nor  does  such  a  hypothesis  comport  with  the 
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theory  of  the  United  States,  which  supposes  the  forgeries  to 
have  been  committed  about  the  time  of  the  Weekes  certificates. 
It  is  almost  equally  improbable  that  this  document,  after  being 
copied  by  Weekes,  should  have  been  again  sent  to  Mexico,  and 
returned  to  WalkiHshaw  in  time  to  be  found  among  his  papers  in 
1863. 

There  is  no  reason  to  presume  that  the  Weekes  copy  ever  left 
this  State.  It  was  produced  by  the  claimants  when  proceedings 
were  first  instituted  before  the  Board  of  Commissioners,  in  1852. 
It  is  clear,  therefore,  that  as  the  order  of  the  Court  called  for 
the  documents  on  which  the  defendants  relied,  or  copies  thereof 
it  was  easy  for  Mr.  Forbes  to  have  satisfied  the  order  by  furnish 
ing  the  copy  required. 

It  also  appears  from  his  own  letters  that  he  had  already 
received  a  notarial  copy  of  the  Lanzas  dispatch  on  which  they 
rely.  A  copy  of  this  could  also  have  been  furnished.  We  are 
thus  compelled  to  seek  for  some  other  motive  for  withholding 
those  copies  which  the  order  required,  and  which,  on  any  theory 
of  the  case,  he  could  readily  have  furnished.  That  motive  seems 
to  me  apparent.  From  the  5th  of  May,  1847.  up  to  the  26th  of 
February,  1850,  James  Alexander  Forbes  had  not  ceased  to  urge 
upon  his  associates  the  necessity  of  obtaining  fabricated  docu- 
ments of  title.  In  his  letter  of  February  26th,  1850,  he  again 
dwells  upon  the  necessity  of  carrying  his  suggestions  into<bffect> 
and  specifies  the  required  documents  as  follows : 

"1.  A  full  and  complete  ratification  of  all  the  acts  of  the 
Alcalde  of  this  jurisdiction,  in  the  possession  of  the  mine. 

"2.  A  full  and  unconditional  grant  to  Castillero  of  two  sitios 
of  land,  covering  that  mining  possession,  expressing  the  boun- 
daries stated  by  me  in  the  memorandum  I  left  with  vou  at  Tepio. 
Both  of  these  documents  to  be  of  the  proper  date  and  placed  in  the 
proper  Governmental  custody  in  Mexico.17 

On  the  7th  of  April,  1850,  Alexander  Forbes,  of  Tepic,  writes 
to  James  Alexander  Forbes :  "  Mr.  Barron  and  Castillero  have 
arrived  in  Mexico,  and  have  every  prospect  of  finding  the  docu- 
ment you  are  aware  of,  and  which  will,  of  course,  be  forwarded 
as  soon  as  possible  " 
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When,  therefore,  in  December  1850,  James  Alexander  Forbef 
represented  to  Mr.  Halleck,  that  papers  had  been  sent  for,  and 
were  daily  expected  from  Mexico,  it  cannot  be  doubted  that  he 
referred  to  the  documents,  the  fabrication  or<which  he  had  so 
urgently  recommended.  The  description  of  the  expected  docu- 
ments in  the  affidavit,  in  no  respect  applies  to  the  Lanzas 
dispatch;  for  the  ratification,  and  the  grant  of  two  sitios,  are 
evidently  described  as  two  separate  instruments,  and  they  are 
spoken  of  as  '• of  the  -proper  date"  viz.:  "prior  to  the  late  declara- 
tion of  war  by  the  United  States  against  Mexico ;"  that  is,  prior 
to  the  13th  of  May,  1846 ;  whereas  the  Lanzas  dispatch  is  dated 
on  the  23d  of  May. 

We  have  already  shown  that  James  Alexander  Forbes  could 
readily  have  complied  with  the  order  of  the  Court  by  furnishing 
"copies"  of  the  denouncement  and  registry,  and  of  the  Lanzas 
dispatch,  both  of  which  he  must  have  then  had  in  his  possession. 
The  statements,  therefore,  which  he  made  to  his  counsel,  and  on 
which  the  affidavit  was  founded,  were  evidently  made  for  delay, 
and  to  enable  him  to  receive  the  more  full  and  explicit  docu- 
ments he  so  much  desired.  Such  being  the  motive  and  intent 
of  Mr.  Forbes,  the  allegation  that  "  the  original  denouncement 
of  the  mine  was  in  Mexico,"  may  well  be  taken  as  made  in  fur- 
therance of  the  same  object,  and  to  give  increased  force  to  his 
showing,  for  the  postponement  which  he  was  so  anxious  to 
obtain. 

That  Mr.  Halleck  should  have  embodied  in  an  affidavit  these 
representations  of  Forbes  will,  perhaps,  not  be  surprising  to  any 
one  acquainted  with  the  facility,  often  too  great,  with  which 
counsel  receive  and  adopt  in  affidavits  statements  made  by  their 
clients  in  the  progress  of  a  cause.  Such  has  seemed  to  me  the 
more  probable  explanation  of  this  affidavit.  For,  whatever  may 
have  been  therein  sworn  to,  I  can  see  no  reason  for  concluding, 
on  the  strength  of  that  affidavit  alone,  and  in  the  face  of  the 
mass  of  testimony  which  had  been  adduced  to  the  contrary,  that 
the  espediente  of  the  mining  possession  was  not  then  in  the 
Alca  de's  office. 

Tt  was  also  strongly  urged  by  the  counsel  of  the  United 
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States,  on  the  hearing,  that  the.  non-existence  of  the  alleged  act 
of  possession  and  concession  of  three  thousand  varas  was  proved 
by  the  acts  of  the  parties  themselves  and  their  dealings  with 
each  other. 

The  circumstances  chiefly  relied  on  were — 

1.  The  fact  that  in  the  Castro  petition,  drafted  by  Castillero, 
three  pertenencias  are  asked  for,  in  continuation  of  -the  one 
already  obtained. 

2.  That  in  the  power  of  attorney  executed  by  Castro,  on  the 
12th  June,  1846,  to  McNamara ;  in  the  contract  by  McNamara, 
under  the  power  of  attorney,  executed  in  Tepic  on  the  28th 
November,  1846  ;  and  in  the  ratification  of  that  instrument  by 
Castillero  in  Mexico,  on  the  17th  December,  1846,  the  mine  is 
spoken  of  as  consisting  of  only  three  pertenencias,  while  the 
grant  of  tljree  thousand  varas  is  not  mentioned. 

8.  That  in  the  numerous  deeds  and  acts  of  sale  by  which 
barras  or  shares  in  the  mine  were  transferred,  the  writing  of 
partnership  executed  by  the  original  owners  of  the  mine  is  the 
only  document  referred  to,  no  allusion  is  made  to  the  possession 
of  three  thousand  varas,  or  to  any  tract  of  land  whatsoever ;  and 
the  Espediente  of  Registration  is,  for  the  first  time,  mentioned  in 
the  deed  from  Padre  Real  to  Walkinshaw,  dated  August  9th, 
1849. 

These  objections,  so  far  as  they  relate  to  the  mention  of  the 
pertenencias,  will  more  conveniently  be  considered  in  treating 
of  the  legal  effect  of  the  judicial  possession ;  but  in  respect  to 
omission  of  all  allusion  in  the  deeds,  either  to  the  registration  or 
to  "lands,"  it  is  to  be  observed  that  to  many  of  these  deeds, 
James  Alexander  Forbes  was  a  party.  We  find  by  his  letter 
of  May  5th,  1847,  that  at  that  date  the  "ratification"  of  three 
thousand  varas  of  land  given  by  the  Alcalde,  and  the  concession 
of  two  sitios  of  land  to  Castillero,  were  known  to  and  spoken 
of  by  him  as  having  actually  been  made,  the  object  of  that  letter 
being  to  urge  the  necessity  of  obtaining  an  unqualified  ratifica 
tion  of  the  mining  possession,  and  a  positive,  formal  and  uncon- 
ditional grant  of  the  two  sitios.  Similar  references  to  thq,  a<Jt 
of  possession,  and  the  order  of  Castillo  Lanzas,  occur  through- 
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out  -his  correspondence.  And  as  we  have  already  seen,  the 
former  document  and  the  fact  of  registration  is  referred  to  in 
•wrious  legal  proceedings  by  Forbes  and  Walkinshaw  in  the 
yaars  1847-5 ;  as  also  in  Alexander  Forbes'  petition  to  Weekes, 
in  January,  1848. 

The  inferences,  therefore,  which  might  otherwise  be  drawn 
from  the  silence  of  the  deeds  on  this  point,  seem  to  be  repelled 
by  the  feet  that,  in  letters  and  various  judicial  proceedings,  the ' 
registration,  the  grant  of  three  thousand  varas,  and  the  conoes 
fiion  of  two  leagues,  are  frequently  spoken  of  and  claimed  to 
haye  been  made. 

It  will  be  noticed  that  in  the  first  representation  of  Castillero, 
dated  November  22,  1845,  the  mine  is  described  as  a  vein  of 
silver  with  a  ley  of  gold ;  and,  by  his  second  representation,  i% 
•appears  that  he  subsequently,  and  at  some  time  previous  U 
December  8d,  discovered  it  to  contain  quicksilver.  The  writing 
Of  partnership,  however,  dated  November  2d,  describes  a  silver 
mine  with  a  fey  of  gold  and  quicksilver,  showing  that  twentf 
days  previous  to  his  first  denouncement  he  must  have  been 
aware  of  the  existence  of  quicksilver  in  the  vein.  This  di  * 
orepancy  is  forcibly  urged  by  the  counsel  of  the  United  State  i, 
as  affording  conclusive  proof  that  the  alleged  denouncement 
are  forgeries. 

It  seems,  from  the  evidence  produced  by  the  claimants,  that  in 
the  month  of  October,  1845,  Castillero  and  Castro  set  out  from 
Monterey,  to  visit  General  Yallejo,  at  Sonoma,  and  General 
Sutter,  at  Suttert  Fort.  On  their  way,  Castillero,  at  the  sugges- 
tion of  Castro,  examined  the  spot  which,  as  the  latter  told  him, 
had  for  a  long  period  been  reported  to  be  a  mine,  but  of  what 
kind  Was  unknown.  He  assayed  the  ore,  and  found  a  little  gold 
and  silver,  and  a  small  quantity  of  quicksilver.  The  latter  he 
considered  of  no  importance. 

The  party  proceeded  to  Sonoma,  and  thence  to  Sutter's  Fort, 
and  -net  out  on  their  return  on  the  12th  November.  On  reach- 
ing Santa  Clara>  Castillero  made  further  assays  of  the  mineral 
"fie  then  discovered,"  says  Castro,  "abundance  of  quicksilver, 
denounced  the  mine  as  a  quicksilver  mine,  and  formed  a  com- 
VOL.JJ.  18 
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patoy  to  work  it."  But  this  statement  is  evidently  erroneous,  for 
the  writing  of  partnership  is  dated  November  2d,  and,  if  exc 
cuted  at  its  date,  must  have  been .  made  when  the  parties  were 
on  their  way  to  Sonoma  and  Sutter's  Fort,  and  not  on  their  return 
from  the  latter.  But  if  CastiUero,  at  the  latter  date,  had  dis- 
covered quicksilver  in  large  quantities,  how  can  we  account  foi 
his  first  representation,  which  omits  all  mention  of  that  metal 
nor  for  his  second  representation  which  announces  the  discovery 
of  it,  as  having  been  made  after  the  date  of  his  first  representa- 
tion, i.  e.  after  November  22d. 

It  is  quite  probable,  however,  that  Castro  may  be  in  error,  if 
he  means  to  state  that  CastiUero  discovered  the  abundance  of 
quicksilver  and  denounced  the  mine  as  a  quicksilver  mine  im- 
mediately on  his  return  to  Santa  Clara,  Castro  himself  went  on, 
as  he  states,  to  Monterey.  The  party,  having  left  Sutter's  Fort 
on  the  12th  November,  must  have  reached  Santa  Clara  between 
the  16th  and  20th.  It  may  well  be  said,  therefore,  that  CastiUero 
made  his  first  representation  immediately  on  his  arrival,  and 
subsequently  made  the  further  assays  spoken  of  by  Castro,  in 
consequence  gf  which  he  prepared  his  second  or  amended 
denouncement.  On  this  hypothesis  we  can  account  for  his 
omission  to  mention  the  existence  of  quicksilver  in  his  first 
denouncement,  as  he  did  not  then  know  that  it  existed  in  suf- 
ficient quantities  to  deserve  attention.  But  whatever  explana- 
tion of  this  discrepancy  be  offered  or  conjectured,  I  have  been 
unable  to  perceive  how  it  furnishes  the  conclusive  evidence  of 
the  fraudulent  character  of  the  denouncement,  which  the  counsel 
for  the  United  States  supposes  it  to  afford. 

If  these  papers  were  forged  about  the  year  1848,  they  must 
have  been  forged  at  a  time  when  the  character  and  great  value 
of  the  mine  were  well  understood.  What  motive,  then,  can  be 
suggested  for  fabricating  two  representations,  in  one  of  which 
the  existence  of  quicksilver  in  the  vein  was  entirely  ignored? 

Impressed,  as  the  parties  must  then  have  been,  with  the  great 
value  of  the  mine,  as  a  mine  of  quicksilver,  can  it  be  supposed 
that,  merely  to  give  the  appearance  of  truth  to  the  document* 
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the j  were  fabricating,  they  caused  them  to  express  a  pretended 
ignorance  of  the  nature  of  the  vein  ? 

Even  if  so  refined  and  subtle  a  cunning  oould  be  attributed  to 
them,  the  same  cunning  would  not  have  suffered  them  to  over- 
look the  fact  that  the  writing  of  partnership  existed,  which  fixed 
upon  them  the  knowledge  of  the  existence  of  quicksilver  in  the 
vein  twenty  days  before  the  date  of  the  first  denouncement. 

J  confess  that,  though  unable  to  demonstrate  how  his  discre- 
pancy has  occurred,  I  perceive  in  it  rather  what  the  ingenious 
counsel  for  the  United  States  has  on  another  occasion  charac- 
terized as  the  "deshabille  of  truth/'  than  that  meretrioious 
ostentation  of  consistency,  which  falsehood  would  not  have 
neglected  to  display. 

But  the  circumstance  that  I  have  found  most  difficult  to 
account  for,  and  which  most  strongly  suggests  suspicions  as  to 
the  genuineness  of  the  Act  of  Possession,  is  the  failure  of  Gastil- 
lero  to  exhibit,  or  even  mention,  it  during  his  protracted  nego- 
tiation with  M.  Negrete.  The  correspondence  of  the  latter  with 
his  principal,  Alexander  Forbes,  shows  that  Oastillero  was  called 
on  to  exhibit  his  title-papers.  He  responded  by  producing  the 
writing  of  partnership  and,  after  a  little  delay,  the  Lanzas  dis- 
patch. He  not  only  does  not  exhibit  the  "copia  autorizada," 
which,  if  genuine,  he  must  have  received  before  his  departure 
from  California,  but  he  does  not  even  mention  that  he  has  been 
put  in  possession  and  received  a  concession  from  the  Alcalde  of 
a  tract  of  three  thousand  varas  in  extent,  nor  that  any  such  pos- 
session had  been  ratified  by  the  Supreme  Government.  So  fiur 
as  appears  from  the  instrument  executed  at  that  time,  and  the 
testimony  of  Mr.  Negrete,  the  writing  of  partnership  was  the 
only  document  of  title  to  the  mine  relied  on,  and  an  interest  in 
the  two  leagues  grant  during  the  term  of  the  lease  is  added  as  a 
kind  of  voluntary  cession  to  the  Aviadores.  In  all  the  deed's 
which  passed  between  the  parties  for  several  years,  no  allusion 
whatsoever  to  the  Act  of  Possession  occurs,  but  the  writing  of 
partnership  and  a  mine  of  three  pertenencias  are  alone  spoken  of 

That  the  parties  were  ignorant  of  the  precise  number  of  per 
tenencias  allowed  by  the  law  is  not  improbable,  and  that  the) 


S7«  SUPREME  COUET. 

The  Untied  States  vs.  dm&re*  CcutiUer*. 

shodHhave  treated  the  mine  as  consisting  of  the  number  of  per- 
tenenoias  assignable  to  a  discoverer,  can  be  Teconciled  with  the 
frets  as  they  are  claimed  to  have  existed.  Bat  the  omission  of 
Castillero  to  exhibit  the  Act  of  Possession,  which  constituted 
his  only  title-paper  for  the  mine,  and  the  only  evidence  of  his 
denouncement  and  registry,  and  which  alone  showed  that  the 
persons,  or  any  of  them  mentioned  in  the  writing  of  partnership, 
had  any  rights  whatever  in  the  subject-matter  of  their  contract, 
is  a  circumstance  which  I  have  found  it  impossible  to  account 
for. 

Even  on  the  hypothesis  that  he  had  neglected  to  bring  with 
him,  through  accident  or  otherwise,  a  copy  of  the  Act  of  Pos- 
session, it  would  still  seem  almost  inevitable  that  he  should  have 
given  to  Mr.  Negrete  some  information  of  the  existence  of  such 
a  paper,  and  at  least  mentioned  the  Alcalde's  concession  of  three 
thousand  varas.  No  explanation  of  this  circumstance  is  ofierei 
by  the  claimants.  I  have  been  much  impressed  with  its  signifi- 
cance. It  might  well  seem  to  justify  the  inference,  not  that  the 
mine  was  not  discovered  and  worked  as  alleged,  or  that  it  wis 
ngt  in  some  manner  denounced,  or  that  the  Alcalde  did  not  give 
a  possession,  as  sworn  to  by  the  witnesses — for  of  these  facta, 
there  can,  I  thjnk,  be  no  doubt — but  that  the  record  of  the  Act 
of  Possession  has  been  since  fabricated  and  antedated. 

But  when  we  consider  the  vast  number  of  perjuries  and  com- 
plicated-forgeries which  such  a  supposition  involves,  and  the 
grave  and  almost  insuperable  objections  which  present  them- 
selves to  any  theory  of  forgery,  no  matter  what  date  be  assigned 
for  its  commission,  and  especially  if  we  accept  the  date  fixed  by 
the  counsel  for  the  United  States,  (viz.,  subsequent  to  February 
8,  1848,)  it  seems  impossible,  under  the  proofs,  to  adopt  the 
hypothesis  of  the  United  States. 

Our  daily  experience  apprises  us  that  events  are  constantly 
occurring  which  would,  a  priori,  be  pronounced  in  the  highest 
degree  improbable.  That  which  is  true  does  not  always  present 
the  appearance  of  troth,  and  it  is  not  usually  safe  to  discredit 
positive  testimony  to  a  fact  on  an  estimate  of  what  would  be 
l&ely  to  have  happened. 


DECEMBER  TERM,  1862.  2TT 

The  United  States  vs.  Andres  CasHllero. 

Bat  id  this  case,  if,  reasoning  on  the  extreme  improbability 
that  Castillero  would  have  failed  to  produce  to  Mr.  Negret*  the 
Act  of  Possession,  if  it  existed,  we  adopt  the  conclusion  that  it 
did  not  then  exist,  we  encounter  improbabilities  greater  than 
those  we  are  seeking  to  avoid. 

For  admitting,  as  we  must  admit,  that  he  discovered  the  mine ; 
that  its  great  value,  estimated  by  Col.  Fremont  at  $80,000,  was 
known  to  him ;  that  he  denounced  it  in  some  form,  as  is  stated 
by  Mr.  Larkin  to  Mr.  Judd,  and  to  his  own  Government  by 
himself,  and  by  Castro  to  the  Governor  of  California,  as  was 
notorious  throughout  the  country — it  is,  as  before  observed, 
almost  incredible  that  he  should  not  have  made  the  denounce- 
ment in  writing,  and  substantially  as  is  now  claimed.  If  the 
papers  were  fabricated  after  February,  1848,  how  can  we  account 
for  the  copy  certified  to  by  Weekes  in  January  of  that  year,  and 
which  must  then  have  contained  the  interlineation  in  Castillero's 
handwriting,  who  was  absent  in  Mexico  ? 

How  can  we  account  for  the  useless  forgery  of  the  Castro 
petition,  which  the  counsel  for  the  United  States  allege  to  have 
been  made  by  Diaz  in  1847,  and  which  speaks  of  the  denounce- 
ment and  act  of  possession,  which  had  not  yet  been  fabricated  ? 
Why,  if  the  parties  were  then  preparing  their  spurious  docu- 
ments; did  they,  at  the  same  time,  ask  for  additional  pertenen 
cias,  when  the  documents  they  were  forging  could  be  made  to 
express  all  that  they  desired  ? 

How  shall  we  explain  the  absence,  throughout  James  Alex- 
ander Forbes'  voluminous  correspondence,  of  any  reproach;  or 
even  regret,  that  the  forgery  had  been  so  clumsily  effected  arto 
leave  the  Act  of  Possession  "precarious  and  illegal;"  how 
account  for  the  allusions  to  the  documents  of  registry  in  judicial 
proceedings,  official  letters  of  Forbes  to  the  Alcalde,  and  the 
entire  absence  of  any  accusation  or  hint  of  forgery,  wtien 
Walkinshaw,  who  must  have  been  in  tho  secret,  was  struggling 
so  fiercely  with  Forbes  for  the  acquisition  of  the  mine? 

These,  and  many  other  considerations  which  might  be  offered, 
are  sufficient,  without  now  alluding  to  the  large  number  of  wit- 
i  who  swear  to  the  genuineness  of  the  documents,  to  apprise 
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us  that  the  theory  of  forgery  is  beset  with  greater  difficulties 
than  the  supposition  that  CastiUero,  for  some  unexplained 
reason,  omitted  to  produce  or  allude  to  the  Act  of  Possession, 
which,  nevertheless*  existed. 

Assuming,  then,  the  genuineness  of  the  Act  of  Possession.  I 
proceed  to  inquire  what  this  document  and  the  proofs  show  to 
hare  actually  been  done — and  what  was  its  legal  effect 

In  the  first  place,  it  appears  that  the  written  statement 
required  by  Art.  4,  tit.  vi.,  of  the  Ordinances,  to  be  made  by 
the  discoverer,  was  in  fact  presented  by  CastiUero.  The  vein 
was  described  as  situated  on  the  lands  of  Berreyesa,  and  the 
discoverer  declared  that  he  wished  to  work  it  in  company. 
The  names  of  his  partners  were  not  stated  as  enjoined  by  the 
ordinances. 

It  does  not  appear  that  the  corresponding  entry,  in  a  book 
kept  by  the  Alcalde,  was  made,  nor  was  the  "  statement  returnee 
to  the  discoverer  for  his"  due  security. 

Whether  notices  were  affixed,  as  required  by  the  ordinances 
is  perhaps  not  clearly  established,  although  some  witnesses 
testify  to  the  fact. 

It  further  appears,  that  within  the  ninety  days  limited  by  law 
a  pit  had  been  dug,  the  mine  opened  and  working  commenced, 
and  that  at  the  expiration  of  thirty-eight  days  from  the  date  of 
the  denouncement,  judicial  possession  of  the  mine  was  given. 

It  is  not  pretended  that  any  number  of  pertenencias  were 
measured  to  CastiUero  when  possession  was  given,  nor  that  he 
was  called  to  fix  stakes  in  his  boundaries,  as  directed  by  the 
ordinance. 

It  has  already  been  shown  that,  by  the  spirit  and  terms  of  the 
ordinances,  discovery  was  recognized  as  the  true  foundation  of 
title  to  a  mine.  That  the  registration  was  but  a  formal  an 
nouncement  of  the  fact  of  discovery,  and  only  required,  in  the 
language  of  Gamboa,  three  things  to  be  manifested — "the  person, 
the  place,  and  the  ore/'  That  upon  this  declaration,  the  law 
itself  annexed  the  title,  and  the  mine  was  said  not  to  be  granted, 
but  to  be  adjudicated,  by  the  judicial  tribunal  which  had  juris- 
diction in  such  matters.    That  from  the  moment  of  denouno* 
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ment  the  discoverer  had  the  legal  right  to  commence  working 
his  mine,  and  was  required  within  ninety  days  to  dig  a  pit  of 
certain  dimensions  under  penalty  of  forfeiture  of  his  right,  but 
that  as  soon  as  this  was  done  he  was  entitled  to  receive  judicial 
possession  of  his  mine ;  and  this,  notwithstanding  that  the  period 
allowed  for  others  to  show  a  better  right,  had  not  elapsed. 

It  was  also  shown  that  under  the  old  ordinances  no  measure- 
ment of  pertenencias  was  required  to  be  made  when  possession 
was  given ;  though  this  was  required  by  the  Ordinances  of  1788, 
the  penalty  of  forfeiture  was  not  by  those  ordinances  annexed 
to  the  omission  to  do  so,  though  such  a  provision  had  been 
recommended  by  Gamboa.  It  was  also  shown  that  the  require- 
ment of  the  ordinances  with  regard  to  noting  the  contents  of  a 
statement  in  a  book,  &c.,  was  directory  to  the  Alcalde,  and  that 
his  neglect  of  duty  in  that  respect  ought  not  to  impair  the 
vested  right  of  the  discoverer  any  more  than  the  omission  to 
record  a  colonization  grant  should  effect  the  title  of  a  bona  fide 
grantee  of  land.  The  duty  of  recording  registries  in  a  book  to 
be  kept  for  the  purpose  was  also  imposed  by  ordinances  prior 
to  the  time  of  Gamboa;  but  that  author,  though  he  strongly 
urges  its  policy  and  convenience,  nowhere  intimates  that  a 
failure  by  the  mining  tribunals  to  comply  with  this  require- 
ment of  the  law  affected  the  title  of  the  mine-owner — whose 
rights  were  evidenced  by  the  copy  of  the  "  diligencias  "  or  pro- 
ceedings which  was  delivered  to  him — which  corresponded  to 
the  "attested  copy  of  the  proceedings"  which,  by  the  Ordi- 
nances of  1788,  was  required  "to  be  delivered  to  the  party  as 
his  corresponding  title." 

If  these  views  be  correct,  it  follows  that  all  the  provisions  of 
the  ordinances  indispensably  necessary  to  vest  the  title  in  the 
discoverer  of  a  mine  have  in  this  instance  been  followed.  And 
Gastillero,  by  his  denouncement,  the  digging  of  a  pit  within 
ninety  days,  and  the  judicial  possession  given,  acquired  by  law 
a  right  to  his  mine,  with  a  number  of  pertenencias  allowed  to  a 
discoverer  working  in  company. 

But  it  appears,  from  the  loose  and  informal  document  exe- 
cuted by  the  Alcalde,  that  in  addition  to  the  juridical  ] 
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which  he  was  empowered  to  give,  that  officer  "conducted  to* 
grant  to  Castiilero  three  thousand  varas  in  all  directions*  subjeet^ 
to  that  which  the  General  Mining  Ordinanoe  indicates." 

It  will  be  observed,  that  the  Alcalde  does  not  here  pretend  to 
adjudicate  the  mine  to  the  discoverer,  nor  to  put  him  in  posses- 
sion of  any  designated  number  of  perteneuoias,  but  to  grant* 
him  a  large  tract  of  land  about  his  mine.  It  is  unnecessary  to 
say  that  such  a  concession,  ev^n  of  public  land  by  an  Alcalde 
was  wholly  void,  and  as  against  either  the  Sovereign  or  a  pri* 
vate  owner,  conveyed  no  rights  whatever. 

It  is  insisted  by  the  counsel  of.  the  United  States,  that  this 
distinction  between  the  possession  of  the  mine  and  the  gratify  or 
gift,  of  three  thousand  varas,  is  due  entirely  to  the  ingenuity  of 
counsel  for  claimants,  and  is  not  found  in  the  words  or  sens^of 
the  instrument. 

We  have  already  seen  that  the  same  distinction  is  clearly 
taken  in  James  Alexander  Forbes9  letter  of  May  6th,  1847.  We 
will  hereafter  see  that  it  is  alluded  to  in  Castillero's  communi- 
cation to  the  Junta,  in  which  he  states  "that  he  has  taken  pos- 
session not  only  of  said  mine,  but  also  of  an  extent  of  three 
thousand  varas  in  all  directions  from  that  point" 

The  distinction  is  not,  therefore,  a  recent  suggestion  of  in- 
genious counsel. 

That  it  is  very  clearly  expressed  in  the  very  inartificial 
document  called  the  Act  of  Possession,  is  not  pretended. 

Taken  literally,  that  document  merely  states  that,  "I,  the 
Alcalde,  have  resolved  to  act,  by  virtue  of  my  office*  in  order-to 
give  juridical  possession  of  a  mine  known  by  the  name  of  Santa 
Clara,  and  (after  sundry  recitals)  have  concluded  to  grant  him 
three  thousand  varas  in  all  directions,  subject-  to  wliat  the 
Mining  Ordinance  indicates." 

Nor  is  it  pretended  that  any  possession  of  the  mine  as  dis- 
tinguished from  the  three  thousand  varas,  was  given.  That 
the  Alcalde,  the  assisting  witnesses  and  others,  went  to  the  mine 
for  the  purpose  of  giving  a  possession  of  some  kind,  is  clear: 
but  he  made  no  measurements,  and  fixed  no  stakes*  He  pro- 
bably told  Castiilero  that  he  gave  him  possession  of  the  mine 
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>  and  added  that  he  might  take  three  thousand  varas  in  every 
direction  around  it 

The  explanations  of  this  act  given  by  Pico  himself  are  con* 
fused  and  contradictory. 

In  his  first  deposition!  taken  on  behalf  of  the  claimants,  Pico 
says :  "  Castillero  told  me  he  required  three  thousand  varas  in  all 
directions,  and  I  told  him  to  take  them.  He  told  me  he  had  that 
right'  by  reason  of  his  being  the  first  discoverer  of  the  metaL 
According  to  what  Castillero  told  me,  I  believed  that  I,  as 
Alcalde,  had  authority  to  do  that*  there  being  no  other  Juez  de 
Letras.  He  was  a  man  learned  in  all  those  subjects."  He  adds : 
"  I  do  not  know  whether  it  [the  land  of  which  he  gave  posses- 
don]  was  round  or  square,  because  I  'made  the  division  in  dif- 
ferent directions,  as  I  proposed  to  Castillero ;  that  is  to  say,  that 
he  should  take  it  where  it  was  vacant,  or  in  the  mountains, 
because  the  rancheros  would  not  have  mountains — they  wanted 
plains  only." 

In  a  subsequent  deposition,  taken  some  three  years  afterwards 
— viz.,  in  1860 — Pico  admits  that  he  had  stated  in  a  deposition 
taken  in  another  case,  that  he  pointed  out  the  boundaries  which 
Castillero  was  to'  take,  but  gave  him  no  fixed  possession ;  that 
there  was  a  question  between  Castillero  and  Berreyesa — Ber- 
reyesa  would  not  consent  that  possession  should,  be  given  to 
Castillero  unless  he  would  admit  that  he  (Barreyesa)  should 
have  an  interest  in  the  mine.  In  consequence  of  this,  I  did  not 
give  any  fixed  possession  of  the  land. 

In  a  subsequent  part  of  the  deposition  of  1860,  (Ans.  17,)  Pico 
says :  "  I  intended  to  grant  only  what  was  intended  by  the  ordi- 
nance around  the  mine,  and  the  rest  to  be  taken  on  public  land." 
"I  never  intended  to  grant  another  man's  land."  (Ans.  16.) 
When  reminded  by  the  counsel  for  the  United  States  that  the 
mine  was  at  some  distance  from  the  nearest  body  of  public  land, 
recognized  as  such  at  that  time  by  himself  and  asked  how  ho 
could  have  granted  three  thousand  varas,  to  be  measured  in  all 
directions  from  the  mouth  of  the  mine,  if  he  intended  only  to 
grant  public  land,  the  witness  replies :  "  It  was  because  Ber- 
reyesa agreed  with  Castillero  at  the  time,  and  told  me  I  might 
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grant  the  land,  provided  I  did  not  include  the  land  needed  far 
cultivation ;  and,  therefore,  I  made  the  grant."  And  in  Answer 
24,  he  admits  that  three  thousand  varas  in  all  directions  would 
include  part  of  Berreyesa's  land  as  well  as  public  land. 

Amidst  these  confused  and  contradictory  statements  it  is,  I 
think,  not  difficult  to  perceive  what  was  really  done,  or  attempted 
to  be  done,  by  the  Alcalde.  He  was  aware,  and  so  informed  Ber- 
reyesa,  as  he  states,  that  "  the  ordinances  authorized  a  certain 
quantity  of  land  around  the  mine  to  be  granted,  whether  on 
public  or  private  land — that  is,  that  to  the  discoverer  and  to 
the  one  working  in  company,  a  certain  number  of  pertenencias 
were  to  be  assigned.  How  many,  neither  he  nor  probably 
Oastillero  knew.  But  in  addition  to  these  piertenencias,  which 
determined  the  extent  of  the  mine,  he  also  undertook  to  grant  a 
tract  of  three  thousand  varas  to  be  taken  on  public,  or  on  Ber- 
reyesa's land,  if  the  latter  consented.  The  transaction  with 
regard  to  this  grant  seems  to  justify  the  observation  of  James 
Alexander  Forbes,  in  his  letter  of  October  30th,  1849,  that  the 
possession  of  the  mine  granted  by  the  Alcalde  to  Castillero  "was 
precarious  and  illegal ;  the  latter  being  in  reality  the  judge  of 
the  quantity  of  land  given  by  the  Alcalde." 

The  concession  of  the  three  thousand  varas  is  by  its  terms 
provisional,  for  it  is  declared  to  be  "  subject  to  what  the  general 
Mining  Ordinance  indicates ;"  nor  does  it  purport  to  be  a  con- 
cession of  the  tract  described,  as  of  so  many  pertenencias  of  the 
mine,  but  rather  a  grant  of  land  as  a  gracia  or  gift. 

The  difference  is  important,  for  in  the  one  case  Castillero  (ii 
the  grant  were  valid)  would,  under  the  Mexican  laws,  have  beei 
the  owner,  not  only  of  the  large  tract  conceded  to  him,  but  of 
all  the  mines  which  might  be  discovered  within  it ;  in  the  other, 
he  would  merely  have  owned  the  mineral  veins  within  the  per 
tenencias  allowed  by  law,  while  all  others  within  the  three  thou 
sand  vara  tract  would  have  remained  liable  to  denouncement  bj 
any  one  who  might  discover  and  be  ready  to  work  them. 

Castillero  himself  seems  to  have  understood  that  he  was  enti 
tied  to  four  pertenencias,  for  in  the  petition  of  Castro,  which  was 
drafted  by  him* If,  there  is  asked  "three  pertenencias  in  cor 
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tinuation  of  the  first."  It  is  not,  however,  very  clear  that  three 
additional  pertenencias  are  here  asked  for,  or  perhaps  Castro 
may  have  misunderstood  Castillero's  instructions,  for  it  appears 
that  in  his  ratification  of  McNamara's  contract,  made  at  Mexico, 
December  17, 1846,  Castillero  describes  the  mine  as  of  three  per- 
tenenoias only.  That  such  was  understood  to  be  the  dimensions 
of  the  mine  by  all  parties,  in  1846  and  1847,  appears  not  only 
from  their  acts  of  sale,  but  from  the  testimony  of  James  Alex* 
ander  Forbes. 

This  witness  states,  that  "in  1846  he  received  from  Padre 
Seal  possession  of  the  mine,  the  hacienda,  about  a  mile  distant 
from  it,  the  mining  utensils  and  some  ores.  No  definite  extent 
of  land  was  specified.  It  was  understood  that  the  mine  con- 
tained three  pertenenoias  at  that  time,  but  the  hacienda  was  not 
understood  to  be  within  the  three  pertenenoias."  The  possession 
transferred  by  him  to  Walkinshaw  in  1847,  and  again  on  his 
return  from  Tepic  received  back  from  Walkinshaw,  is  stated  to 
have  been  like  the  original  possession  received  from  Padre 
Real.  It  comprised  the  haoienda  and  the  mine,  but  no  definite 
tract  of  land. 

In  a  subsequent  part  of  his  examination  he  says :  "  There  was 
only  one  act  of  possession  which  I  understood  to  have  been 
given.  This  embraced  three  pertenenoias,  so  far  as  regarded  the 
mine.  Three  pertenenoias,  and  also  lands  about  the  hacienda,  I 
understood  to:  have  been  given  to  Castillero  in  1845." 

"  These  lands  were  understood  to  be  of  the  extent  of  three 
thousand  varas,"  he  adds;  and  in  the  deed  received  by  him 
from  the  Robles,  and  which  conveys  "  all  their  rights  and  shares 
in  each  one  of  the  three  pertenencias  of  the  mine,"  their  interest 
in  the  lands  and  hacienda  passed ;  for,  "  by  Mexican  custom,  a 
sale  of  barras  in  a  mine  includes  an  interest  in  the  hacienda." 

In  the  possession  obtained  by  Alexander  Forbes  from  Weekes, 
Alcalde,  in  January,  1848,  four  pertenencias  seem  to  have  been 
considered  the  number  to  which  the  parties  were  entitled,  and  a 
tract  two  hundred  varas  long  and  eight  hundred  wide,  com- 
pris  ng  exactly  four  pertenenoias,  is  designated  by  the  Alcalde. 

It  is,  I  think,  apparent,  that  from  1846  down  to  a  late  period 


284  SUPREME   OOUBT. 


The  Untied  States  vs.  Andres  CasHUero. 


the  parties  interested  considered  themselves  the  owners  of  • 
mine*  with  the  number  of  pertenencias  allowed  by  law — whether 
three  or  four,  they  seem  to  hare  been  uncertain — and  that  this 
ownership,  acquired  by  registration  and  denouncement,  carried 
with  it  the  ownership  of  the  hacienda  or  reducing  establishment 
But  they  seem  to  have  attached,  so  far  as  we  can  discover  from 
their  acts  of  sale,  proceedings  at  law,  &c.,  little  importance  to 
the  rights  in  the  large  tract  six  thousand  varas  square,  which 
the  Alcalde  assumed  to  grant  them  partly  on  public  and  partly 
on  private  land.  On  no  other  hypothesis  can  we  account  for 
the  omission  to  mention  the  word  "lands"  in  any  of  their  con- 
veyances during  so  long  a  period. 

No  inference  of  fraud  can,  hoyever,  be  justly  drawn  from  this 
circumstance,  for  the  same  omission  is  observable  in  deeds  and 
proceedings  after  the  date  of  the  supposed  forgery  as  before  it. 

But  whatever  may  have  been  the  notions  of  the  parties  as  to 
their  rights,  it  is,  I  think,  plain  that  the  possession  given  to 
Castillero  should  legally  be  treated  as  having  included  two 
entirely  distinct  objects :  one,  the  mine  properly  so  called,  com- 
prising the  pit  or  "pozo  de  posecion,"  with  the  limited  number 
Of  pertenencias  allowed  by  the  ordinances;  and  the  other,  a 
tract  of  land  six  thousand  varas  square,  which  the  Alcalde 
assumed  to  grant,  but  of  which  no  "fixed  possession  was  given? 

This  distinction  between  the  judicial  possession  of  the  mine, 
which  the  tribunal  having  jurisdiction  of  mining  matters  had  a 
right  to  give,  and  a  grant  of  more  than  a  square  league  of  land, 
partly  on  private  and  partly  on  public,  is  not  only  admitted  but 
insisted  on  by  the  counsel  for  the  claimant.  Its  importance  will 
appear  hereafter  when  we  come  to  consider  the  alleged  "ratifi- 
cation" of  the  mining  possession  by  the  Supreme  Government.' 

By  art.  14,  tit.  vi.,  of  the  Ordinances  of  1788,  it  is  provided, 
that  "  Any  one  may  discover  and  denounce  a  vein  or  mine,  not 
only  in  common  land,  but  also  in  the  private  lands  of  any  indi- 
vidual ;  provided  he  pays  for  the  land  of  which  he  occupi<»  the 
uurtace,  and  the  damage  which  immediately  ensues  therefrom, 
according  to  the  valuation  of  experts  appointed  by  both  parties, 
and  a  third  in  case  of  disagreement.  The  same  being  understood 
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with  respect  to  him  who  denounces  a  place  (sitio)  or  waters  for 
establishing  works,  and  working  the  machines  necessary  for  the 
reduction  of  ores,  which  are  called  haciendas;  provided  they 
do  not  include  more  land,  nor  use  more  water  than  may  bo 
necessary." 

It  is  not  pretended  that  in  this  case  any  denouncement  of  a 
sitio  or  of  waters  for  a  hacienda,  was  made.  Had  such  been  the 
case,  and  the  title  to  a  hacienda  duly  acquired  by  the  mine- 
owners,  it  may  well  be  that,  as  affirmed  by  Mr.  Forbes,  a  sale  of 
a  barra,  or  share,  in  the  mine  would  have  conveyed,  by  Mexican 
usages,  a  corresponding  interest  in  the  hacienda.  But'  the  par 
ties  appear  to  have  selected  and  taken  possession  of  this  hacienda 
relying  on  the  grant  of  six  thousand  varas  square,  made  by  the 
Alcalde,  or  on  some  arrangement  made  with  Berreyesa,  the 
reputed  owner  of  the  land. 

Antonio  Maria  Pico,  in  his  last  deposition,  seems  to  desire  it  to 
be  understood  that  Berreyesa  gave  an  oral  assent  to  the  grant 
provided  it  did  not  include  the  level  land ;  and  in  a  previous 
deposition  before  the  Land  Commissioners,  the  same  witness 
testified  that  a  written  contract  was  entered  into  between  Ber- 
reyesa and  the  owners  of  the  mine,  by  which  the  former  was  to 
have  a  share  in  the  mine,  and  was  to  be  paid  for  the  wood  and 
limestone,  used  in  the  establishment.  After  the  possession  was 
given,  Berreyesa  demanded  a  compliance  with  the  contract,  and 
wrote  to  Padre  Real  to  that  effect.  It  does  not  appear  that  any 
arrangement  was  entered  into  with  him.  He  was  soon  after 
killed  by  the  Americans,  and  the  hacienda  and  tract  of  three 
thousand  varas  in  every  direction  has  remained  in  the  possession 
of  the  New  Almaden  Company  to  this  day. 

I  am  unable  to  perceive  how,  under  these  circumstances,  and 
in  the  absence  of  any  denouncement  of  the  sitio  used  for  a 
hacienda,  Castillero  can  be  deemed  to  have  acquired,  by  the 
attempted  concession  of  the  Alcalde,  any  title  whatever  to  lands 
beyond  the  limits  of  the  pertenencias  which  the  law  allowed. 

With  respect  to  these,  the  Ordinance  does  not  expressly  declare 
whether  the  denouncer  of  a  vein  or  mine  on  private  land  is 
requi'sd  to  pay  for  the  land  of  which  he  occupies  the  surface  as 
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a  condition  precedent  to  the  vesting  of  his  title.  It  would  seem 
that  be  is  not. 

The  denouncement  or  formal  declaration  of  discovery  is  evi- 
dently the  first  step  to  be  taken ;  the  pit  is  then  to  be  dug  and 
the  discoverer  is,  by  the  terms  of  Art.  iv.,  to  be  put  At  once  into 
possession.  No  provision  is  here  made  for  a  suspension  of  pro- 
ceedings until  the  land  can  be  valued  and  paid  for,  nor  until  the 
expiration  of  ninety  days  can  the  denouncee  be  sure  that  some 
one  having  a  better  right  will  not  present  himself;  as  the  private 
land  owner  is  only  to  be  paid  for  the  surface  land  which  is  occu- 
pied, and  the  ensuing  damage,  it  would  seem  impossible  to  ascer- 
tain what  amount  of  surface  land  is  to  be  occupied  until  the 
number  of  pertenencias  is  fixed  and  their  boundaries  marked 
out,  which  can  only  be  done  when  judicial  possession  is  given. 

The  ordinance  seems  to  contemplate  a  claim  or  proceeding 
instituted  by  the  land  owner ;  for  it  provides  that  the  land  shall 
be  appraised  by  experts  appointed  by  both  parties.  If,  there- 
fore, the  payment  for  the  land,  and  satisfaction  for  damages,  are 
conditions  precedent  to  the  vesting  of  any  title  to  the  mine,  the 
land  owner  might,  by  refusing  to  appoint  an  expert,  indefinitely 
postpone  its  acquisition — thus  defeating  the  polioy  of  the  Mining 
Laws,  as  well  as  the  right  of  the  discoverer,  which  those  laws  so 
fully  recognized,  and  so  amply  protected.  For  it  is  not  to  be 
forgotten,  that  under  the  Spanish  as  well  as  all  other  Mining 
Ordinances,  the  discoverer  was  considered  the  true  owner  and 
creator  of  the  wealth  he  had  discovered,  and  that  the  grantee  of 
the  superficies  had  merely  the  right  to  an  idemnity  for  actual 
damage  done  by  the  occupation  of  a  small  portion  of  the  surface. 
But  to  hold,  under  the  circumstances  of  this  case,  that  no  title 
vested  by  denouncement  and  discovery,  because  the  claim  of 
Berreyesa  was  not  first  satisfied,  would  be  peculiarly  inequi- 
table. 

The  mine,  it  is  true,  was  generally  understood  to  be  on  his 
land,  and  denounced  as  such.  But  no  judicial  measurement  of 
bis  land  had  been  made,  nor  were  his  boundaries  established.  It 
is  to  this  day  unsettled,  whether  in  fast  the  mine  is  within  the 
boundaries  of  Berreyesa,  or  those  of  his  neighbor,  Justo  Lariog, 
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or  without  both,  on  public  land.  Had  BerreyeBa  been  paid,  as 
required  by  the  ordinances,  it  may  yet  prove  that  the  payment 
was  unnecessary,  because  the  mine  was  on  public  land ;  or  to  the 
wrong  person,  because  it  is  on  the  land  of  Justo  Larios.  Where 
land  was  gratuitously  distributed  in  tracts  from  one  to  eleven 
square  leagues  in  extent,  the  indemnity  which  experts  would  have 
awarded  for  the  occupation  of  a  few  rectangles  of  the  surface, 
two  hundred  varas  long  by  two  hundred  wide,  would  have  been 
little  more  than  a  nominal  sum ;  and  to  defeat  the  meritorious 
title  of  a  discoverer,  because  under  such  circumstances  the 
indemnity  was  not  paid,  would  seem  unjust  and  absurd. 

The  next  question  to  be  considered  on  this  branch  of  the  case 
is,  whether  the  Alcalde  had,  under  Mexican  laws,  jurisdiction  to 
receive  denouncements,  make  registrations,  and  adjudicate  the 
titles  of  mines. 

By  art.  iv.,  tit.  viv  of  the  Ordinances  of  1788,  the  discoverer 
was  required  to  present  himself  before  the  Deputation  of  that 
Territory  (territorio),  or  the  one  nearest  if  there  should  be  none 
there. 

It  is  unnecessary  particularly  to  examine  the  nature  and  orga- 
nization of  the  Special  Tribunals  to  which  the  ordinance  refers. 
It  is  sufficient  to  say  that  they  were  composed  of  deputies  ohosen 
by  the  enrolled  miners  of  each  mining  territory,  who  themselves 
were  members  of  the  great  mining  corporation  or  body  of  matri- 
culated miners  throughout  the  Kingdom  of  New  Spain. 

These  Special  Tribunals  were  in  the  Federal  territory  abol- 
ished by  the  Constution  of  1826  and  by  the  law  of  1837. 

But  by  the  law  of  December  2d,  1842,  Courts  of  First  Instance, 
composed  of  three  Territorial  Deputies  elected  in  the  manntr 
prescribed  in  the  ordinance,  were  required  to  be  established  in 
each  of  the  Departments  by  the  Governor,  in  concert  with  the 
Departmental  Junta,  and  with  the  previous  approval  of  the 
Supreme  Government. 

To  these  Courts  were  given  substantially  the  powers  formerly 
possessed  by  the  Territorial  Deputations  under  the  ordinances. 

Under  this  law  mining  tribunals  were  established  in  various 
Departments,  but  n  me  were  ever  organized  in  the  California*. 
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It  is  contended,  that  inasmuch  as  these  tribunals  existed  to 
some  parts  of  Mexico,  it  was  the  duty  of  the  discoverer  to  address 
himself  to  the  one  nearest  to  his  mine ;  and  that  that  tribunal 
alone  had  jurisdiction  in  the  premises. 

It  is  not  disputed,  as  a  general  principle  of  Mexican  law,  that 
in  default  of  any  of  the  authorized  special  tribunals,  their  func- 
tions devolve  upon  the  Courts  of  general  jurisdiction.  The 
question  then  is,  was  there  any  special  tribunal  to  which  the  dis- 
coverer of  a  mine  in  the  Department  of  the  California*-  could 
address  himself. 

It  seems  to  be  considered  by  the  counsel  for  the  United  States 
that  the  provision  of  the  ordinance  which  directs  the  discoverer 
to  the  deputation  of  the  nearest  territorio,  in  default  of  any 
deputation  within  his  own  territorio,  of  necessity  directs  him  to 
the  nearest  Departmental  Court  organized  under  the  law  of  1842, 
if  there  be  none  in  his  own  Department.  But  this  provision  of 
the  ordinance  is  not  adopted  or  alluded  to  in  the  law  of  1842, 
The  small  territorios,  in  each  of  which  a  Mining  Deputation  was 
by  the  Ordinances  of  1783  to  be  established,  in  no  respect  corres- 
ponded to  the  great  divisions  of  the  Mexican  Republic  called 
"Departments,"  in  a  single  one  of  which  both  the  Californias 
were  included.  The  Deputies  under  the  ordinances  were  to  be 
elected  in  each  Seal  or  Asiento  of  mines  by  the  matriculated 
miners  u  of  that  phce"  (lugar),  whose  names  were  embraced  in 
a  book  kept  by  the  Judge  and  Notary  of  that  mining  place 
(Mineria). 

I  am  not  informed  what  were  the  ordinary  territorial  limits 
of  the  Reales  or  Asientos  of  mines  here  spoken  of;  but  it  is 
obvious  that  they  could  not  have  been  larger  than  would  be  con- 
sistent with  the  convenience  of  the  miners  who  were  required  to 
enroll  their  names,  and  every  year  to  vote  at  elections.  When, 
therefore,  it  happened  that  in  a  newly  discovered  mining  dis- 
trict, no  deputation  had  been  elected,  the  discoverer  was  reason- 
ably directed  to  the  nearest  deputation,  which  would  ordinarily 
be  at  no  great  distance. 

But  to  send  him  to  a  remote  Department  of  Mexico  on  such  an 
errand  would  be  absurd,  and  a  practical  denial  to  him  of  any 
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fight  whatever  to  register  his  mine.  Nor  could  in  such  ease  the 
othei  provisions  of  the  ordinances  be  complied  with;  for  to 
what  purpose  affix  notices  on  the  doors  of  the  churches  in 
Chihuahua*  that  an  individual  had  discovered  or  denounced  a 
mine  in  Upper  California,  and  how  could  one  of  the  Deputies 
personally  go,  and  within  ninety  days  inspect  the  mine,  examine 
the  pit,  and  give  the  possession  as  enjoined  by  the  ordinances  ? 

That  no  such  proceedings  could  have  ben  contemplated  by 
the  law  of  1842,  is  also  dear  from  the  terms  of  the  law  itself. 
The  Governor  and  Junta  of  each'  Department  were  to  establish, 
as  we  have  seen,  as  many  Courts  of  First  Instanoe  as  were  re- 
quired within  their  limits. 

It  is  to  be  presumed  that  the  jurisdiction  of  gach  of  these 
Courts  was  restricted  to  the  territorial  limits  assigned  to  it;  but 
)  certainly  did  not  extend  beyond  the  boundaries  of  the  Depart- 
ment. Art  xxvi.,  provides,  that  "Each  one  of  these  Courts 
shall  exercise  within  its  territory  the  executive  and  economical 
powers  given  by  the  old  ordinance,"  Ac,  How,  then,  can  it  l>e 
supposed  that,  organized  under  the  authority  of  the  Department, 
and  with  its  jurisdiction  restricted  to  its  territory,  it  could  take 
cognizance  of  mining  matters  in  another  Department,  separated 
from  it  by  hundreds  of  leagues,  and  with  which  communications 
were  rare  and  difficult. 

It  is,  I  think,  beyond  doubt,  that  at  the  time  of  the  discovery 
>f  this  mine,  there  were  not  only  no  special  tribunals  in  Call' 
.ornia  which  had  jurisdiction  in  mining  matters,  but  there  were 
none  anywhere  established  in  Mexico  which  possessed  jurisdic- 
tion to  make  a  registration  of  a  mine  discovered  in  California. 
On  the  principle  of  Mexican  law  already  referred,  the  functions 
of  the  special  tribunals,  under  these  circumstances^  devohed  on 
the  Courts  of  ordinary  jurisdiction — or  rather  the  jurisdiction 
remained  in  them,  as  it  had  done  in  the  Federal  Territory  from 
the  adoption  of  the  Constitution  of  1824  and  the  law  of  1887 ;  it 
never  having  been  divested  in  this  Department  by  the  establish- 
ment of  special  tribunals  under  the  law  of  1842. 

I£  then,  the  ordinary  Courts  had  cognizance  of  mining  matte** 
vol.  il  19 
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in  the  Califoraias,  the  jurisdiction  must  have  been  vested  in  the 
Alcaldes,  for  no  ordinary  Courts  of  First  Instance  existed. 

By  the  decree  of  May  23,  1839,  the  judiciary  of  each  of  the 
Departments  was  to  be  composed  of  Justices  of  the  Peace,  Alcal- 
des, Judges  of  First  Instance,  and  a  Superior  Tribunal. 

But  this  organisation  was  not  perfected  in  the  Califoraias,  and 
the  Alcaldes  in  this  Department  appear  to  have  exercised  the 
functions  and  jurisdiction  which  would  otherwise  have  belonged 
to  the  Courts  of  First  Instance. 

In  the  decree  of  March  2,  1843,  it  is  stated,  that  in  the  Cali- 
foraias there  had  been  no  Courts  of  Second  and  Third  Instance 
established  in  the  Califoraias,  New  Mexico,  and  JPabasco ;  and 
by  Act  28th,  the  Governors  of  those  Departments  are  ordered 
"  to  take  care  that  justice  is  punctually  and  completely  adminis- 
tered in  First  Instances  by  Judges  of  that  grade,  if  there  be  such, 
or  by  Alcaldes,  or  Judges  of  the  Peace."  But  even  if  the  author- 
ity of  an  Alcalde  to  take  cognizance  of  mining  matters  were 
doubtful,  it  ought,  I  think,  to  be  sustained  as  that  of  a  de  facto 
officer  exercising  an  undisputed  jurisdiction. 

The  registration  of  a  mine  was  a  simple  proceeding,  of  which 
the  principal  objects  were  to  apprise  the  Government  of  its  ex- 
istence, so  that 'it  might  secure  its  portion  of  the  produce — to 
give  an  opportunity  to  other  persons  to  show  a  better  right  than 
that  of  the  alleged  discoverer  or  denouncer,  and  to  subject  the 
latter  to  the  salutary  rules  of  the  ordinance  as  to  its  working 
and  preservation.  When  the  discoverer  had  made  known  his 
discovery  in  the  manner  prescribed  by  law,  and  dug  his  pit  of 
possession,  the  law  itself  gave  him  the  title. 

It  would  seem,  therefore,  that  if  the  discoverer  addressed  him- 
self to  the  only  judicial  authority  of  the  country,  and  if  that 
authority,  with  the  knowledge  and  acquiescence  of  the  Governor 
and  inhabitants  of  the  Department,  took  cognizance  of  the  matter 
and  adjudicated  the  mine  to  him,  a  presumption  in  favor  of  the 
rightful  exercise  of  power  ought  to  be  indulged.  Nor  should 
we  affirm  the  Alcalde's  acts  to  be  void,  except  on  the  clearest 
proofs  that  he  was  wholly  without  jurisdiction  in  the  premises. 

Having  thus  seen  that  by  thfe  discovery  and. registration  of  his 
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mine,  and  by  the  possession  given  by  the  Alcalde,  Castilkro 
acquired  a  right  to  the  mine,  with  the  number  of  pertenencias 
allowed  by  law,  I  proceed  to  inquire  what  number  of  pertenen- 
cias  he  thus  became  entitled  to. 

By  art.  1,  tit.  vi.,  of  the  ordinances,  it  is  provided  that  "the 
discoverers  of  one  or  more  mineral  hills,  (cerros,)  absolutely  new, 
in  which  there  is  no  mine  nor  trial  pit  open,  may  acquire  in  the 
principal  vein  which  they  select,  as  many  as  three  pertenencias, 
continuous  or  interrupted,  according  to  the  measurements  which 
are  hereinafter  prescribed ;  and  if  they  have  discovered  more 
veins,  they  may  have  one  pertenencia  in  each  vein,  said  perte- 
nencias being  discovered  and  marked  out  within  the  term  of  ten 
days." 

Art.  2,  tit.  xi.,  provides:  "Although  by  these  ordinances  1 
prohibit  any  individual  miner  who  works  in  the  ordinary  limits 
from  denouncing  two  contiguous  veins  on  the  same  vein — not 
withstanding  this,  I  grant  to  those  who  work  in  company, 
although  they  be  not  discoverers,  and  without  prejudice  to  the 
right  which  by  reason  thereof  they  may  have  in  case  they  are 
suoh,  (y  sin  perjuicio  del  derecho  que  por  este  titulo  deban  tener 
en  caso  de  que  lo  scan,)  the  right  to  denounce  four  new  perte- 
nencias or  mines  which  ha?e  been  worked  and  abandoned,  eveu 
when  they  are  contiguous  and  on  the  same  course." . 

It  is  claimed  that,  under  these  provisions,  Castillero  was  enti- 
tled as  a  (Jiscoverer  to  three  pertenencias,  and  as  <?ne  working 
in  company,  to  four  additional  pertenencias,  making  seven  in 
all. 

The  counsel  for  the  United  States  contends  that  the  allowances 
of  pertenencias  mentioned  in  the  foregoing  articles,  are  not  cumu- 
.ative;  and  that  four,  or  the  number  given  to  him  who  works ' 
in  company,  are  all  that  can  be  acquired. 

The  determination  of  this  question  entirely  depends  upon  the 
true  meaning  of  the  Spanish  text.  The  counsel  for  the  United 
States  insists  that  the  Spanish  phrase  quoted  above  reads  when 
properly  translated :  "  And  without  prejudice  to  the  right  which 
by  this  title  [viz.,  that  of  discoverers]  they  may  be  entitled  to 
have  in  case  that  they  may  be  such." 
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That  is,  that  although  it  was  prohibited  to  au  individual  miner 
to  denounce  two  contiguous  mines,  yet  those  who  work  in  com- 
pany may  denounce  four  pertenencias,  either  new  and  unopened, 
or  old  and  abandoned  mines ;  and  this  right  is  not  to  prejudice 
their  rights  as  discoverers,  in  case  at  any  time  thereafter  they 
may  become  such. 

If,  however,  we  attribute  a  present  and  not  a  future  signifi- 
cation to  the  verb,  the  meaning  of  the  phrase  would  be,  that  all 
persons  working  in  company  shall  have  four  pertenencias,  and 
shall  enjoy  this  right  without  prejudice  to  their  rights  as  dis- 
coverers, in  case  they  are  such ;  that  is,  all  persons  working  in 
company  shall  have  four  pertenencias,  and  if  they  be  also 
discoverers,  their  rights  as  such  shall  remain  to  them. 

I  do  not  pretend  to  be  able  to  determine,  from  a  knowledge 
of  the  Spanish,  which  is  the  true  translation  of  the  phrase.  I 
have  therefore  addressed  myself  for  information  to  several  per- 
sons skilled  in  that  language.  They  all  concur  in  adopting  the 
translation  suggested  by  the  claimants. 

There  are  some  general  considerations  which  serve  to 
strengthen  my  belief  in  its  correctness. 

The  object  of  the  law  was  to  determine  the  extent  of  mining 
spaces,  or  pertenencias,  to  be  allowed  to  miners.  As  the  merit 
of  the  discoverer  was  greater  than  that  of  one  who  merely 
denounced  a  forfeited  mine,  and  as  the  policy  of  the  law  was  to 
encourage  and  reward  discoveries,  it  gave  to  the  discoverer, 
though  working  alone,  three  pertenencias,  if  his  discovery  were 
of  an  absolutely  new  hill,  in  which  no  mine  had  been  opened ; 
but  if  the  discovery  were  of  a  new  vein  in  a  hill  known  and 
worked  in  other  p*.rts,  he  was  allowed  to  acquire  two  pertenen- 
cias. It  was  also  the  policy  of  the  law  to  promote  the  develop- 
ment of  mines  by  encouraging  the  formation  of  companies,  the 
associated  capital  of  which  would  enable  them  to  prosecute  the 
works  on  a  larger  scale  and  with  greater  efficiency.  Title  ix, 
in  the  1st  article,  enjoins  upon  the  Viceroy  to  encourage, 
promote,  and  protect  all  such  partnerships  by  all  convenient 
measures. 

In  furtherance  of  the  same  policy,  article  2d  gives  to  all  those 
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who  work  in  company  the  right  to  acquire  either  four  hew  and 
unopened  pertenencias*  or  four  mines  (of  one  pertenencia  each) 
which  have  been  worked  and  abandoned.  The  law  which  pro- 
hibited the  acquisition  of  two  contiguous  pertenencias  bjr  an 
ordinary  miner,  is  j>ro  tanto  repealed,  while  those  which  deter- 
mined the  rights  of  discoverers  are  allowed  to  remain. 

Such  would  seem  the  natural  mode  of  carrying  out  the  evident 
policy  of  the  law-giver. 

For  why  should  the  ordinary  miner  be  rewarded  with  three ' 
additional  pertenencias,  because  he  works  in  company,  and  the 
discoverer  only  be  allowed  one  additional  pertenencia? 

The  law  recognizes  the  two  species  of  merit — that  of  discovery, 
and  that  of  working  in  'company.  If  a  miner  possesses  both, 
ought  he  not  to  receive  the  rewards  allowed  for  both  ? 

The  phrase,  "and  without  prejudice  to  their  rights  as  dis- 
coverers," &c.,  is  evidently  intended  to  guard  against  interpre- 
tation of  the  provision  prejudicial  to  the  rights  of  the  discoverers. 
It  is  the  exclusion  of  a  possible  conclusion  which  might  other- 
wise have  been  drawn. 

But  could  it  have  been  supposed  that  because  persons  working 
in  company  are  to  have  four  pertenencias,  no  one  of  them  could 
have  the  rights  of  a  discoverer,  if  at  any  future  time,  and  perhaps 
at  a  distance  from  his  mine,  he  discovered  an  entirely  new  hill? 
Such  a  construction  of  the  provisions  in  favor  of  partnerships 
would  have  been  wholly  unwarranted.  This  could  not,  there- 
fore, have  been  the  conclusion  intended  to  be  excluded.  But  it 
might  have  been  supposed  that  the  law,  in  giving  to  partnerships 
four  pertenencias,  meant  to  fix  the  maximum  number  of  con- 
tiguous mines  which  the  same  individuals  could  in  any  case 
acquire.  If,  as  discoverers*  they  were  already  entitled  to  three 
the  formation  of  the  partnership  would  give  them  but  one  more. 
Both  provisions  would  thus  have  been  satisfied.  Three  of  the 
pertenencias  would  be  held  by  a  double  title — that  of  discovery; 
and  that  of  working  in  partnership— while  the  fourth  vtould  be 
given  for  the  latter  reason  alone. 

To  guard  against  this  construction,  the  provision  was  iffltorted 
that  the  allowance  to  partners  should  be  without  prejudice  to 
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their  rights  as  discoverers,  in  case  they  were  such ;  and  in  this 
view  the  provision  was  sensible,  and  perhaps  necessary.  It  left 
to  each  kind  of  merit  its  appropriate  reward,  and  gave  to  the 
mine;  sho  united  both  in  himself,  all  the  privileges  which  the 
.aw  attached  to  each. 

I  am,  therefore,  of  opinion,  that  under  the  Mining  Ordinances 
referred,  Castillero,  as  a  discoverer,  and  as  one  working  in  com- 
pany, was  entitled  to  seven  pertenencias. 

Having  thus  ascertained  what  acts  were  done  and  rights 
acquired  by  Castillero  in  California,  we  will  next  consider  the 
title  claimed  to  have  been  obtained  by  him  from  the  Supreme 
Government  of  Mexico. 

The  facts  as  alleged  by  the  claimants,  are  as  follows : 

Early  in  1846,  and  while  he  was  yet  in  California*  Castillero, 
impressed  with  the  importance  of  the  brilliant  discovery  he  hail 
made,  communicated  the  fact  in  two  letters  addressed  to  J.  JT. 
De  Herrera,  former  President  of  Mexico,  dated  at  the  Mission 
of  Santa  Clara  on  the  19th  and  22d  February,  1846,  respectively, 
and  also  in  another  letter  written  on  the  last  mentioned  day  to 
Don  Tomas  Ramon  del  Moral,  at  Mexico. 

These  letters,  together  with  some  specimens  of  cinnabar  and  a 
small  flask  of  quicksilver,  were  sent  by  the  hands  of  Lazaro 
Pifia,  who  sailed  from  Monterey  for  Mazatlan  in  the  brig 
Hannah,  in  the  early  part  of  March,  1846. 

Extracts  from  the  Wo  letters  to  Herrera  were,  it  appears, 
furnished  by  him  to  Seflor  Moral,  and  a  note  embodying  these 
extracts,  together  with  a  copy  of  Castillero's  letter  to  himself 
were,  by  Sefior  Moral,  about  the  middle  of  April,  1846,  commu- 
nicated to  the  Junta  de  Fomento  y  Administrativa  de  Mineria, 
a  bodj  chargeo  with  the  development  and  encouragement  of 
mining  interests  in  Mexico,  and  the  administration  of  certain 
funds  connected  with  the  same  object. 

There  were  also  transmitted  by  Moral  to  the  Junta,  at  the 
same  time,  some  specimens  of  cinnabar  which  had  been  delivered 
to  him  by  Pifia. 

On  the  21st  April,  1846,  the  Junta  addressed  a  letter  to  Joo£ 
Maria  Tornel,  Director  of  the  College  of  Mining,  transmitting  to 
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him  copies  of  Castillero's  letters  and  the  specimens  of  cinnabar, 
and  requesting  that  an  assay  might  be  made  of  the  latter. 

On  the  23d  April,  Tornel,  by  an  order  on  the  margin  of  the 
letter  of  the  Junta,  directed  the  specimens  to  be  sent  to  the 
Junta  Facultative  or  Faculty  of  the  College,  for  assay. 

The  result  of  the  assay  was  communicated  to  Tornel  by  Sefior 
Moral,  President  of  the  Junta  Facultativa,  on  the  24th  April, 
1846,  and  the  receipt  of  this  letter  was  acknowledged  on  the 
29th  of  the  same  month  by  Tornel,  who,  on  the  same  day  trans- 
mitted the  letter  of  Moral  of  the  24th,  announcing  the  result  of 
the  assay,  to  the  Junta  de  Fomento.  His  official  communication 
on  the  subject  was  received  by  them  on  the  3d  May,  and  on  the 
4th,  ordered  by  an  "acuerdo"  or  marginal  order  to  be  sent  to  the 
Government.  On  the  succeeding  day,  viz.,  the  5th,  a  communi- 
cation signed  by  Vicente  Segura,  President  of  the  Junta,  and 
Isidro  R.  Gondra,  First  Clerk,  was  accordingly  addressed  to  the 
Minister  of  Justice,  in  which  was  stated  the  reception  of  the 
specimens,  and  their  transmission  to  the  Director  of  the  College 
for  assay.  A  copy  of  the  communication  of  the  Director  of  the 
College,  stating  the  result  of  the  assay,  was  also  embodied  in  the 
Junta's  letter,  and  the  Minister  of  Justice  was  informed  that  the 
Junta  had  already  asked  Castillero  what  kind  of  aid  or  proteo 
tion  he  needed  for  the  encouragement  of  his  brilliant  enterprise, 
&c,  Ac. 

This  letter  was  received  by  the  Minister  of  Justice  on  the  9th 
May,  as  shown  by  the  marginal  note  of  its  contents  and  recep- 
tion, and  on  the  same  day  the  Minister  formally  acknowledged 
its  receipt  in  a  dispatch  addressed  to  the  Junta. 

On  the  12th  May,  1846,  Castillero,  who  had  sailed  from  Cali- 
fornia in  the  barque  Don  Quixote,  and  arrived  in  Mexico,  sub* 
mitted  to  the  Junta  nine  propositions  in  writing,  in  which  he 
indicated  the  kind  of  aid  and  protection  he  required.  He  had 
previously*  however,  appeared  before  them,  given  a  verbal 
account  of  his  discovery,  and  been  requested  by  the  Junta  to 
furnish  a  written  statement  as  to  what  aid  he  required. 

On  the  14th  May,  1846,  the  Junta  transmitted  the  written 
statement  of  Castillero  to  the  Minister  of  Justice,  retaining  # 
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copy  in  their  own  office.    In  this  communication  of  the  Junta* 
the  Government  is  urged  to  accept  the  propositions  of  Castillero. 

Among  the  propositions  thus  made  by  Castillero  to  the  Junta, 
and  by  the  latter  transmitted  to  the  Minister  of  Justice,  were  the 
following : 

"7th.  The  Junta  shall  represent  to  the  Supreme  Government 
the  necessity  of  approving  the  possession  which  has  been  given 
me  of  the  mine,  by  the  local  authorities,  in  the  same  terms  as 
those  which  I  now  hold  it." 

"8th.  It  shall  also  represent  the  advantage  of  there  being 
granted  to  me,  as  a  colonist,  two  square  leagues  upon  the  land 
of  my  mining  possession,  with  the  object  of  being  able  to  use 
the  wood  for  my  burnings." 

The  communication  of  the  Junta,  inclosing  the  propositions 
of  Castillero,  and  urging*  their  acceptance,  was  received  by  the 
Minister  of  Justice,  and  on  the  20th  May,  the  following  "acuerdo" 
was  noted  on  the  margin : 

"Granted  in  the  terms  which  are  proposed,  and  with  respect 
to  the  land,  let  the  corresponding  order  issue  to  the  Minister  of 
Relations  for  the  proper  measures  of  his  office,  with  the  under- 
standing that  the  Supreme  Government  accedes  to  the  petition." 

This  "  acuerdo  "  is  signed  with  the  rubric  of  Becerra,  Minister 
of  Justice. 

On  the  same  day  (May  20th)  Becerra  addressed  to  the  Presi 
dent  of  the  Junta  an  official  dispatch,  as  follows : 
"Ministry  cf  Justice  and  Public  Instruction. 

"  Most  Excellent  Sir: — Having  reported  to  His  Excellency, 
the  President  ad  interim  of  the  Republic,  your  Excellency's  com- 
munication of  the  14th  inst.,  with  which  you  were  pleased  to 
transmit  with  a  recommendation  the  petition  of  Sefior  Don 
Andres  Castillero,  for  the  encouragement  of  a  quicksilver  mine 
which  he  has  discovered  in  the  Mission  of  Santa  Clara,  in  Upper 
California,  His  Excellency  has  been  pleased  to  approve  in  all  its 
parts  the  agreement  made  with  that  individual  in  order  to  com- 
mence the  working  of  said  mine,  and  on  this  day  the  correspond* 
ing  communication  is  made  to  the  Minister  of  Exterior  Relations 
and  Government,  to  issue  the  proper  orders  with  respect  to  that 
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which  is  contained  in  the  8th  proposition  for  the  grant  of  lands 
in  that  Department. 
'•  I  repeat  to  jour  Excellency  the  assurance  of  my  esteem. 
God  and  Liberty. .  Mexico,  20th  May,  1846. 

"Bbokb&a. 
"  To  His  Excellency,  D.  Vicente  Segura, 

President  of  the  Junta  de  Fomento  de  Mineria." 

On  the  same  day  Becerra  addressed  to  the  Minister  of  Rela- 
tions an  official  communication,  in  which  he  transcribes  the  fore- 
going dispatch  to  Segura,  and  adds : 

"And  I  have  the  honor  to  transcribe  to  your  Excellency,  to 
the  end  that  with  respect  to  the  petition  of  Sefior  Castillero  to 
which  his  Excellency  the  President  ad  interim  has  thought  proper 
to  accede,  that  there  be  granted  to  him  as  a  colonist  two  square  . 
leagues  upon  the  land  of  his  mining  possession,  your  Excellency 
will  be  pleased  to  issue  the  orders  corresponding." 

In  obedience  to  these  orders,  the  Minister  of  Exterior  Rela- 
tions, Castillo  Lanzas,  on  the  23d  of  May,  1846,  directed  an 
official  dispatch  to  Pio  Pico,  Governor  of  California,  in  which, 
after  transcribing  the  foregoing  communication,  of  Becerra,  he 
says: 

"  Wherefore  I  transcribe  it  to  your  Excellency,  in  order  that 
in  conformity  with  what  is  prescribed  by  the  laws  and  disposi- 
tions upon  colonization,  you  may  put  Sefior  Castillero  in  posses- 
sion of  the  two  square  leagues  which  are  mentioned. 

"God  and  Liberty,    Mexico,  May  28d,  1846. 

"Castillo  Lanzas. 
"  To  His  Excellency  the  Governor  of  the  Department  of  the 

Californias." 

Upon  these  last  dispatches,  viz.,  that  from  Becerra  to  the  Junta 
de  Fomento,  of  May  20th,  and  that  from  Castillo  Lanzas  to  the 
Governor  of  California,  of  May  23d,  the  claimants  rely,  as  con- 
stituting a  ratification  of  the  grant  by  the  Alcalde  of  three  thou- 
sand varas  in  every  direction,  and  a  concession  of  two  square 
leagues  of  land.  They  also  claim  that  the  "  acuerdo  "  or  margi 
na  order  found  in  the  communication'  of  the  Junta  of  May  14th. 
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1846,  amounts,  in  equity  at  least,  to  a  concession  of  all  that  th« 
Junta  recommended. 

The  proofs  of  the  foregoing  allegations  consist  of  a  large 
number  of  espedientes  from  various  public  offices  in  Mexico — 
of  certified  copies  of  the  actas  or  minutes  of  the  proceedings  of 
the  two  Juntas,  viz.,  the  Junta  de  Fomento  and  the  Junta  Facul- 
tativa,  of  the  College  of  Mining — of  certified  transcripts  of  entries 
in  official  books  of.  the  Ministers,  and  of  .the  parol  testimony  of 
Members  of  the  Juntas,  Clerks  in  the  offices  by  whom  the  docu- 
ments were  written,  and  of  the  Minister  himself,  Castillo  I*anzaa^ 
who  was  the  author  6f  the  dispatch  of  May  23d.  These  wit- 
nesses swear,  not  only  to  the  existence  of  the  archived,  the  hand 
writing  and  the  genuineness  of  the  various  documents,  traced 
copies  of  which  are  produced,  and  to  the  accuracy  of  those 
copies,  but  also  to  the  facts  stated  to  have  occurred,  or  to  such 
parts  of  the  transactions  as  each  was  personally  concerned  in. 

Some  of  these  witnesses,  who  were  brought  from  Mexico  by 
the  claimants  at  great  expense,  have  held  distinguished  official 
positions,  are  of  advanced  years,  and  independent  fortunes. 

The  United  States  aver  that  their  testimony  is  false  and  per- 
jured, and  that  the  documents  sworn  to  by  them  are  forged  and 
ante-dated.  .To  arrive  at  a  just  estimate  of  the  force  of  the 
evidence  and  reasons  on  which  the  United  States  rely  to  support 
this  accusation,  a  brief  statement  of  the  nature  and  amount  of 
the  proofs  offered  by  the  claimant  is  necessary. 

In  the  short  summary  of  the  evidence  which  I  propose  to 
give,  I  shall  follow  rather  the  chronological  sequence  of  the 
events  alleged  to  have  occurred,  than  the  order  in  which  the 
various  documents  were  produced. 

It  will  be  remembered  that  the  Junta  de  Fomento  was  first 
notified  of  the  discovery  of  a  mine  of  quicksilver  by  Castillero, 
by  receiving  from  Don  Tomas  Ramon  del  Moral  a  communica- 
tion, containing  copies  of  letters  from  Castillero,  that  this  com- 
munication was  sent  to  the-Birector  of  the  College  that  an  assay 
might  be  made,  and  by  him  referred  to  the  President  of  the 
Faculty,  who  in  due  time  reported  the. result  of  the  assay  to  the 
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President,  who  in  turn  communicated  it  to  the  Junta,  and  the 

latter  to  the  Minister  of  Justice. 

There  is  accordingly  produced  from  the  Archives  of  the 
College  of  Mining  the  original  communication  of  the  Junta  de 
Fcinento,  signed  by  the  President,  Vicente  Segura,  and.  ad* 
dressed  to  the  Director  of  the  College,  together  with  copies  of 
the  communication  of  Moral,  which,  with  the  specimens  of 
cinnabar,  were  sent  to  the  Director.  The  accuracy  of  the  traced 
copy  produced,  and  the  existence  of  the  original  in  the  College 
of  Mining,  is  testified  to  by  Jos6  Maria  de  Bassoco,  for  many 
years  a  member  of  the  Junta,  and  by  Balcarcel  and  Castillo, 
Professors  in  the  College.  These  witnesses  also  swear  to  the 
handwriting  of  the  dispatch,  and  of  the  copies  of  the  letters,  to 
the  genuineness  of  the  signatures  of  Vicente  Segura,  President 
of  the  Junta,  and  of  Gondra,  the  Chief  Clerk  of  the  Junta,  who 
certifies  to  the  copies  which  accompany  the  dispatch.  On  the 
margin  of  the  dispatch  is  an  acuerdo,  or  order  signed  "  Tornel," 
directing  it  to  be  sent  to  the  Junta  Facultativa.  The  fact  that 
Tornel  was  Director  of  the  College,  and  the  genuineness  of  his 
signature,  are  also  proved  by  the  same  witnesses. 

From  the  archives  of  the  Junta  Facultativa  of  the  College, 
are  produced  traced  copies  of  the  minutes  of  a  session  of  the 
Board  on  the  24th  April,  1846,  (erroneously  dated  24th  March). 
These  minutes  show  a  resolution  of  the  Board,  that  a  report  of 
what  had  been  done,  and  the  result  of  the  assay  made  by  Pro- 
fessor Herrera,  be  communicated  to  the  Director  of  the  College. 
From  the  same  archives  is  produced  a  traced  copy  of  the  reply 
of  the  Director  General  Tornel  to  the  report  of  the  Board,  in 
which  he  acknowledges  the  receipt  of  a  letter  from  Moral, 
President  of  the  Faculty,  of  the  24th  April,  communicating  the 
result  of  the  assay.  The  accuracy  of  these  traced  copies,  and 
the  existence,  genuineness  and  handwriting  of  the  originals,  are 
pioved  by  the  Professors  Castillo  and  Balcarcel,  who  were  pre- 
sent at  the  meeting  of  the  Faculty,  and  who  not  only  sweat  to 
their  personal  recollection  of  the  facts,  but  also  testify  that  the 
cinnabar  was  received,  an  assay  made,  a  meeting  of  the  Faculty 
on  the  subject  held,  and  the  specimens  deposited  with  appro- 
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priate  labels  in  the  Cabinet  of  the  College,  where  they  now 
remain.  - 

From  the  archives  of  the  Juntp  de  Mineria  are  produced 
traced  copies  of  the  office  copy  of  the  communication  sent  to 
the  Director  of  the  College,  the  original  of  which  is  found,  as 
we  have  seen,  in  the  archives  of  the  latter ;  also  a  traced  copy 
of  the  communication  received  from  the  Director  of  the  College, 
announcing  the  result  of  the  assay — with  a  marginal  note  direct- 
ing it  to  be  transmitted  to  the  Government,  signed  by  Segura, 
President  of  the  Junta  de  Fomento. 

There  is  also  produced  from  the  same  archives,  a  traced  copy 
of  the  borrador  or  office  copy  of  the  communication  thereupon 
addressed  by  the  Junta  to  the  Minister  of  Justice  together  with 
a  traced  copy  of  his  reply,  dated  May  9th,  1846. 

There  is  also  produced  from  the  same  archives  a  traced  copy 
of  the  borrador  or  draft  of  a  second  communication  from  the 
Junta  to  the  same  Minister,  transmitting  to  him  the  petition  of 
Castillero,  for  aid,  &c,  and  recommending  it  to  the  favorable 
consideration  of  the  Government. 

A  traced  copy  of  the  reply  to  this  communication  by  the 
Minister  of  Justice,  is  also  produced  from  the  same  archives. 

Appended  to  the  espediente  containing  it,  are  certificates  of 
Manuel  Couto,  Secretary  of  the  Administration  of  the  Mining 
Fund,  and  in  charge  of  the  archives  of  the  office  of  Mineria. 

A  certificate  of  Vicente  Segura,  certifying  to  the  official  char- 
acter and  handwriting  of  Couto. 

A  certificate  of  P.  Almazan,  Chief  Clerk  of  the  Ministry  of 
Encouragement,  Colonization,  &c.,  certifying  to  the  official  char- 
acter of  Segura,  Administrator  of  the  Mining  Fund,  and  to  that 
of  Couto,  the  Secretary,  and  that  the  archives  of  the  office  are 
in  charge  of  the  latter,  and  also  to  their  signatures  and  seals. 

A  certificate  of  J.  Miguel  Arroyo,  Chief  Clerk  of  the  Ministry 
of  Exterior  Relations,  certifying  to  the  official  character  of  Alma 
son,  and  to  his  signature  and  the  seal  of  his  office. 

And,  finally,  a  certificate  of  John  Black,  U.  S.  Consul,  certify- 
ing to  the  official  character  and  signature  of  Arroyo,  and  also 
that  he  is  the  person  authorized  by  law  to  legalise  Mexican  doo 
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omenta  to  be  used  in  foreign  countries,  and  that  the  seal  of  the 
Department  affixed  to  the  documents  is  the  same  used  in  the 
legalization  of  all  documents  by  that  officer. 

The  accuracy  of  the  traced  copies,  the  existence  and  hand- 
writing of  the  originals,  where  those  originals  are  borradors  or 
.drafts,  and  the  existence  and  handwriting  of  the  signatures 
to  the  originals,  where  they  are  the  original  communications 
received  by  the  Junta,  are  proved  by  Mr.Bassoco,  by  the  Pro- 
fessors Balcarcel  and  Castillo,  by  Miranda  and  Yrisarri,  who 
were  employed  in  the  Ministry  of  Justice,  by  Manuel  Couto,  who 
testifies  that  he  copied  CasUllero's  petition  from  his  rough  draft, 
and  by  Castillo  Lanzas,  the  former  Minister  of  Relations  of 
Mexico. 

From  the  archives  of  the  Ministry  of  Relations,  to  which  the 
archives  of  the  Ministry  of  Justice  have  been  transferred,  are 
produced  traced  copies  of  the  communication  addressed  by  the 
Junta  to  the  Minister  of  Justice,  informing  him  of  Castillero's 
discovery,  and  embodying  the  communication  received  by  the 
Junta  from  the  Directors  of  the  College,  informing  the  Junta  of 
the  results  of  the  assay. 

A  traced  copy  of  the  draft  of  this  communication,  as  we  have 
seen,  is  produced  from  the  archives  of  the  office  from  which  it 
emanated.  A  traced  copy  of  the  borrador  or  draft  of  the  Minis- 
ter's reply  to  this  communication,  is  also  produced  from  the  same 
archives,  in  all  respects  conforming  to  the  original  reply,  a  traced 
copy  of  whicfy  as  before  stated,  is  produced  from  the  archives 
of  the  office  to  which  it  was  directed; 

There  is  also  produced,  from  the  same  archives,  a  traced  copy 
of  the  communication  of  the  Junta,  inclosing  and  recommending 
Castillero's  petition,  corresponding  with  the  borrador  produced 
from  the  archives  of  the  Junta,  and  a  traced  copy  of  the  borra- 
dor of  the  reply  of  the  Minister,  in  like  manner  corresponding 
with  the  original  produced  from  the  archives  of  the  Junta. 

On  the  margin  of  the  communication  of  the  Junta  is  the  usual 
membrete  or  memorandum  of  its  contents,  and  an  "  acuerdo"  or 
order  of  the  Minister  in  regard  to  it.  The  latter  is  signed  with 
the  rubric  of  the  Minister,  and  the  official  dispatch  transmitted 
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to  the  <  <t<>»  conforms  entirely  to  the  acuerdo  or  resolution 
taken  cv  (he  .subject,  and  noted  in  the  margin  of  the  commnni 
cation.  Theie  is  also  produced  from  the  same  archives  a  certi- 
fied cop;  of  the  draft  of  the  communication  addressed  by  the 
Minister  of  Justice  to  the  Minister  of  Relations. 

From  the  archives  of  the  Ministry  of  Relations  is  produced  a 
traced  copy  of  this  last  communication  of  the  Minister  of  Justice, 
the  borrador  of  which  is  found  in  the  office  of  the  latter ;  and  a 
borrador  of  the  communication  or  dispatch  addressed,  in  pursu 
ance  of  the  order  of  the  Minister  of  Justice,  by  the  Minister  of 
Relations,  Castillo  Lanzas,  to  Pio  Pico,  Governor  of  California. 
And,  Anally,  the  claimants  produce  from  their  own  custody,  the 
original  of  the  last  mentioned  dispateh,  signed  by  Castillo  Lanzas, 
and  addressed  to  the  Governor  of  California. 

It  may  here  be  observed,  that  from  the  archives  of  the  Minis- 
try of  Relations  is  also  produced  a  traced  copy  of  the  communi- 
cation of  Pio  Pico,  of  February  13, 1846,  addressed  to  the  Minis- 
ter of  Relations,  informing  him  of  Castillero's  discovery,  and 
transmitting  Castillero's  letter  of  December  10th,  1845.  There 
is  also  produced  from  the  same  archives  a  traced  copy  of  the 
borrador  of  the  reply  of  the  Minister,  dated  April  6th,  1846. 

We  have  already  seen  "that  the  borrodor  of  Pico's  communi- 
cation, and  the  original  of  the  Minister's  reply,  are  found  among 
the  archives  of  California  in  this  city.  Their  genuineness  ie 
undisputed. 

To  the  traced  copies  from  the  archives  of  the  Ministry  of  Jus- 
tice are  affixed  the  certificate  of  Arroyo  and  seal  of  his  Depart- 
ment, as  also  the  certificate  of  Black,  the  United  States  Consul, 
in  the  same  terms  as  those  already  mentioned. 

The  accuracy  of  the  copies,  the  existence  of  the  originals  in 
the  archives  of  the  offices  to  which  they  belong,  their  handwriting, 
and  the  genuineness  of  the  signatures  they  bear,  are  sworn  to 
by  the  escribiertos,  or  clerks,  by  whom  they  were  copied,  some 
of  whom  are  otill  connected  With  the  Ministries,  by  M.  de  Bas- 
soco,  and  by  the  ex-Minister  Castillo  Lanzas  himself. 

There  is  also  produced  a  traced  copy  of  an  extract  from  a 
book  now  existing  among  the  records  of  the  Ministry  of  Justice 
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It  contains  various  entries  or  notes,  purporting  to  have  been 
made  from  May  11th,  1846,  to  May  20th,  1846.  Amongst  those 
made  on  the  20th,  is  an  entry  of  the  membrete  o*  memorandum 
of  contents  of  the  Junta's  letter  to  the  Minister,  of  May  14th  and 
of  the  acuerdo  or  resolution  taken  by  the  Minister  on  th6  sub- 
ject On  the  top  of  the  first  page  on  which  the  communication 
of  the  Junta  is  written,  are  found  these  letters  and  figures 
"L,g*16,S.f.  140  vat-" 

Jos6  M.  Yrisarri,  the  Fifth  Oficial  of  the  Ministry  of  Justice, 
being  interrogated  as  to  the  meaning  of  this  inscription,  testifies 
that  it  means  "  Libro  General,  vol.  15 ;  reverse  of  page  140,"  and 
that  the  entry  already  mentioned  is  found  in  the  volume  and 
page  referred  to.  He  further  states  that  this  inscription,  or 
reference,  was  made  by  himself,  as  was  also  the  entry  on  the 
book  to  which  it  refers. 

The  original  dispatch  of.  Becerra  to  the  Minister  of  Relations, 
is  stated  by  Miranda  and  Yrisarri,  to  be  in  the  handwriting  of 
ihe  former.  The  "acuerdo"  on  the  margin  is  said  by  Castillo 
Lanzas  to  be  in  his  own  handwriting  and  signed  with  his  genu- 
ine rubric ;  and  the  draft  of  the  dispatch  addressed  by  him  to 
Pio  Pico,  to  be  in  the  handwriting  of  Mr.  Quin  lunar,  an  employ^ 
of  the  Ministry  of  Relations  in  184fi.  The  original  dispatch 
addressed  vo  Pio  Pico  is  proved  to  be  in  the  u:ml  writing  of  A. 
J.  de  Velasco,  by  Castillo  Lanzas,  and  by  Velasco  himself.  The 
signature  of  Castillo  Lanzas  is  proved  by  Lafrague,  former  Minis- 
ter of  Relations  in  Mexico,  by  Velasco,  who  wrote  the  dispatch, 
and  by  Castillo  Lanzas  himself. 

It  is  also  testified  by  Mr.  Negrete,  that  this  identical  dispatch 
was  handed  to  him  in  December,  1846,  by  Castillero ;  that  a  copy 
of  it  was  inserted' in  the  instrument  by  which  Castillero  ratified 
the  McNamara  contract,  and  the  original  sent  by  him  (Negrete) 
to  Alexander  Forbes,  of  Tepic,  on  the  19th  of  December,  1846. 

In  corroboration  of  this  statement  of  Mr.  Negrete,  there  is  pro- 
duced a  series  of  letters  written  by  him  to  Alexander  Forbes, 
from  December  5th,  1846,  to  February  6, 1847.  In  these  letters 
Mr.  Negrete  informs  Mr.  Forbes  of  the  state  of  his  then  pending 
negotiation  with  Castillero ;  and  in  his  letter  of  December  L8tb, 
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advises  him  that  lie  transmits  "  the  document  showing  the  grant 
which  the  Supreme  Government  made  in  favor  of  Don  Andres 
Castillero  for  two  leagues  of  land/'  &c. 

These  letters,  which  Mr.  Negrete  swears  he  saw  for  the  first 
time  since  they  were  written,  when  produced  to  him  by  the 
claimants  in  this  country,  he  testifies  are  in  his  own  handwrit- 
ing and  that  of  his  clerk,  Orufia,  and  signed  by  himself.  He 
also  identifies  three  checks  or  orders  drawn  by  himself  on  his 
banker,  Don  Donato  Manterola ;  one  in  favor  of  Castillero  for 
$4,000,  and  receipted  by  the  latter,  and  two  in  favor  of  Dor 
Nazario  Fuentes,  the  Notary,  for  $187.25,  and  $29.76,  respec 
tively,  both  of  which  are  receipted  by  Fuentes. 

The  testimonio  or  authenticated  copy  of  Castillero's  instru 
ment  of  ratification,  containing  the  Lanzas  dispatch,  is  exhibited 
It  is  signed  by  Nazario  Fuentes,  the  Notary  Public,  whose  sig- 
nature and  sigrw  are  attested  by  three  Notaries  Public  in  a  cer- 
tificate under  the  seal  of  the  National  College  of  Notaries  of 
Mexico,  dated  December  19, 1846. 

A  second  copy  of  the  same  instrument,  issued  from  the  office 
of  the  Notary  Fuentes,  under  his  hand  and  seal,  is  also  produced. 
It  is  dated  February  6,  1847,  and  is  certified  by  three  Notawes 
Public,  under  the  hand  and  seal  of  the  National  College  of 
Notaries.  Among  the  three  Notaries  signing  these  certificates 
is  Villalon.  This  gentleman  has  been  examined  as  a  witness. 
He  testified  that  his  signature  and  signo  on  each  of  the  certi- 
ficates are  genuine,  that  they  were  affixed  at  their  respective 
dates;  that  the  signatures  of  the  other  Notaries  are  genuine,  as 
is  also  the  seal  of  the  National  College.  It  is  also  shown  that 
this  instrument  of  the  ratification  was  brought  to  California  by 
Mr.  Walkinshawin  1847,  when  he  took  charge  of  the  mine; 
and  the  terms  of  James  Alexander  Forbes'  ratification,  in  which 
the  language  of  Castillero's  act  is  copied,  show  that  the  latter 
must  have  been  before  him  when  writing  his  own  ratification  of 
the  McNamara  contract — a  conclusion  rendered  certain  by  the 
very  distinct  allusion  in  Forbes'  letter  of  May  5, 1847,  "to  the 
possession  of  two  sitios  ordered  to  be  given  by  the  dispatch  of 
Sefior  Castillo  Lanzas." 
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'  The  claimante  have  also  produced  from  the  Archives  of  the 
Junta  do  Fomento,  traced  copies  of  the  original  borradores,  or 
drafts,  of  the  minutes  of  the  Junta  in  April,  May,  September, 
November  and  December,  1849 ;  also  a  traced  copy  of  die  dean 
copy  made  from  those  minutes,  and  authenticated  by  the  rubrics 
of  the  members  of  the  Junta  who  assisted  at  the  sessions;  and 
finally,  a  copy  of  the  .entire  volume  8d  of  the  Minutes  of  the 
Junta  from  April  2, 1846,  to  June  80, 1847. 

In  these  minutes,  amongst  a  great  number  of  other -entries,  we 
find  a  record  6f  the  action  of  the  Junta  from  the  reception  of  the 
specimens  of  cinnabar  to  the  payment  of  the  Notary  Galapiz, 
when  farther  proceedings  were  abandoned. 

In  the  Actas  of  the  session  of  April  28d,  1846,  is  an  entry  of 
the  receipt  of  specimens  of  cinnabar  from  the  Presidio  of  Santa 
Clara,  in  Calfornia,  and  a  resolution  that  they  be  sent,  with 
copies  of  Castillero's  letters,  to  the  Director  for  assay. 

On  the  4th  of  May,  the  receipt  of  the  letter  of  the  Director 
inserting  the  report  of  the  Junta  Faculatati  va  is  noted,  and  it  is 
resolved  that  it  be  transcribed  to  the  Supreme  Government, 
representing  that  a  reply  has  been  made  to  Sefior  Castillero, 
asking  him  what  kind  of  protection  or  assistance  he  requires 

Oft  the  6th  of  May,  the  Actas  show  that  Don  Andres  Castil 
lero  appeared  and  made  a  verbal  report,  &c,  and  the  Junta 
resolved  that  Sefior  Castallero  should  present  his  indication^  in 
writing.    On  the  14th  of  May,  the  receipt  of  the  communication 
from  the  Minister  of  Justice  dated  May  9th  is  noted. 

On  the  25th  of  May  is  a  like  note  of,  the  receipt  of  Becerrii's 
dispatch  of  the  20th,  approving  the  agreement  made  with  Cas- 
tillero,  Ac,  and  a  resolution  of  the  Junta  that  the  proper  judicial 
agreement  be  drawn  up  immediately,  &o. 

On  the  29th  of  May,  is  a  note  of  an  order  for  the  payment  of 
$26  to  the  Notary  Calapiz,  for  proceedings  in  the  instrument 
of  agreement  which  had  been  made  with  Castillero  to  assif* 
his  quicksilver  enterprise,  && 

The  accuracy  of  the  traced  copies  of  the  Actas  is  testified  to 
by  Mr.  Bassoco,  who  compared  them  with  the  originals ;  and  he 
also  proves  the  existence  and  authenticity  of  the  originals  in  the 
vol.  n.  20 
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Axchives  of  the  Junta,  and  the  genuineness  of  hi*  own  rubrics 
and  those  of  his  colleagues  affixed  to  them. 

The  claimants  have  also  produced,  and  filed  as  an  exhibit,  an 
original  report  made  by  the  Junta  de  Fomento  to  the  Minister 
of  Justice  relative  to  the  matters  confided  to  its  care.  This 
report  is  embodied  in  a  report  made  to  the  National  Congress 
by  Josl  M.  Lafragua,  Minister  of  Relations,  and  read  before 
that  body  on  the  14th,  15th,  and  16th  December,  1846. 

The  original  manuscript  "  Memoria,"  or  report  by  the  Junta, 
is  stated  by  Mr.  Bassoco,  to  have  been  procured  by  himself  from 
Escalante,  the  agent  of  Lafragua.  Its  proper  place  of  custody 
was  the  Ministry  of  Relations,  but  M.  de  Bassoco  supposes  that 
it  had  probably  been  taken  by  Mr.  Lafragua  to  his  own  house, 
when  the  latter  was  preparing  his  report  to  the  National  Con- 
gress, and  accidentally  remained  among  his  papers.  He  identi- 
fies the  signatures  and  rubrics  of  Vicente  Segura  and  Isidoro  R 
Qondra,  which  are  affixed  to  it,  and  states  his  conviction  that  it 
is  the  identical  document  sent  in  by  the  Junta  to  the  Minister. 

On  referring  to  the  "  Actas"  of  the  Junta,  we  find  it  noted  on 
the  5th  of  November,  1846,  that  a  dispatch  was  received  from 
the  Minister  of  Relations,  dated  November  8d,  calling  for  an 
account  of  the  labors  of  the  Junta,  to  be  furnished  within  eight 
days. 

It  also  appears,  that  on  the  9th  the  reading  of  the  report  was 
commenced ;  that  it  was  concluded  at  the  session  of  the  16th, 
and  a  resolution  adopted,  that  the  report  should  be  transmitted 
to  the  Government;  and  that  on  the  5th  of  December,  a  com 
munioation  from  the  Minister  acknowledging  its  receipt  was 
received  by  the  Junta. 

Two  copies  of  the  report  of  Lafragua,  in  which  the  Memoria 
was  embodied,  are  also  offered  in  evidence  by  the  claimants.  It 
is  a  printed  volume  of  considerable  size. 

Of  these  copies,  one  was  originally  produced  by  the  claimants 
and  identified  by  Mr.  Lafragua,  Mr.  Bassoco  and  others. 

A  second  copy  has  recently  been  produced  and  identified  by 
the  Hon.  J.  P.  Benjamin,  one  of  the  counsel  in  the  cause.  - 
having  b  sen  received  by  him  in  1849,  from  Don  Jos6  Oaray,  the 
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validity  of  whose  grant  lie  was  then  investigating.  The  volume 
remained  in  Mr.  Benjamin's  possession  until  about  two  yean 
ago,  when  Mr.  Rockwell,  also  of  counsel  for  claimants  called  on 
him  to  retain  him  in  this  cause.  In  the  course  of  conversation 
Mr.  B.  alluded  to  an  official  report  of  Mr.  Lafragua,  which,  in 
his  opinion,  contained  conclusive  proof  of  the  genuineness  of  the 
title  of  the  claimant.  From  his  description'  Mr.  Benjamin 
thought  he  recognized  the  volume  in  his  possession  as  the  one 
referred  to,  and  immediately  procured  it  from  an  adjoining  room. 
On  examination  it  was  found  to  contain  the  passages  relating  to 
the  discovery  of  the  mine,  &c.,  which  are  found  in  the  copy  pre- 
viously produced  by  the  claimants.  Mr.  Benjamin  was  not, 
until  that  time,  aware  that  it  contained  anything  in  reference  to 
the  mine.  At  Mr.  Rockwell's  request,  he  allowed  him<to  retain 
the  volume,  which  he  recognizes  as  the  one  now  produced. 

The  claimants  have  also  offered  in  evidence  files  of  the 
"Diario,"  the  "Bepublicano,"  and  the  "Monitor  Bepublicano," 
newspapers,  in  which  the  reading  of  Lafragua's  report,  on  the 
14th,  15th  and  16th  December,  1846,  is  noticed. 

It  is  unnecessary  to  extract  at  length  the  passages  in  this 
report,  in  which  reference  is  made  to  Castillero's  discovery,  and 
the  action  of  the  Government  upon  it. 

They  merely  contain  an  account  of  the  presentation  of  the 
specimens  to  the  Junta  by  Sefior  Moral — the  assay,  the  inquiry 
of  Castillero  as  to  the  assistance  he  desired,  his  petition,  and  the 
Junta's  agreement  to  it ;  the  approval  of  the  agreement  by  the 
Supreme  Government,  and  the  failure  to  carry  it  into  effect, 
owing  to  the  order  of  the  Supreme  Government,  of  May  10thf 
1846,  directing  the  suspension  of  all  payments  from  the  public 
Treasury. 

In  the  foregoing  statement  of  the  documentary  and  other 
proofs  on  which  the  claimants  rely  to  show  the  action,  by  the 
Mexican  authorities,  in  reference  to  the  important  discovery  of 
Castillero,  much  evidence  as  to  various  handwritings,  signatures, 
fcc.,  has  been  omitted. 

Enough  has  been  set  forth  to  show  the  nature  and  the  force 
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Of  the  proofs  offered  in  support  of  the  genuineness  of  the  docu- 
ments exhibited. 

It  n  ill  be  seen  that  the  proofs  do  not  consist  of  any  one  set  of 
papers  derived  from  a  single  office,  the  archives  of  which  might 
have  been  falsified  and  the  officials  corrupted. 

Each  document  is  found  in  two,  and  some  in  three,  distinct 
repositories.  The  barradores  are  produced  from  the  offices  from 
which  the  communications  emanated;  the  originals  from  the 
offices  to  which  they  were  sent ;  and  in  some  instances  the  com- 
munications are,  according  to  the  Mexican  custom,  inserted  in 
dispatches  from  the  office  to  which  they  were  originally  directed, 
and  those  dispatches  are  found  in  the  archives  of  the  Ministry 
to  which  they  are  addressed. 

All  the  papers  are  so  intimately  connected  and  complicated 
with  each  other,  that  it  is  almost  impossible  to  suppose  any  one 
to  have  been  fabricated,  unless  the  whole  series  be  spurious 
They  are  written  in  various  handwritings,  with  a  multitude  of 
signatures,  rubrics,  etc.,  of  well-known  individuals  attached  to 
them.  The  same  document  contains,  in  some  instances,  no  lee  a 
than  four  different  handwriting!,  viz.,  that  of  the  clerk  who  drew 
it>  of  the  official  who  signed  it,  cf  the  clerk  who  wrote  the  mem- 
brete  and  acuerdo,  and  that  of  the  Minister  by  whom  the  latter 
was  signed. 

The  writing  is  sworn  to  be  that  of  clerks  attached  for  many 
years  to  the  offices  from  which  the  papers  emanated.  Their 
handwriting  must,  therefore,  be  well  known,  and  a  forgery  of  it 
could  readily  be  detected. 

When  we  consider  the  long  series  of  forgeries,  and  the  almost 
innumerable  perjuries,  which  must  have  been  committed  if  these 
documents  are  not  genuine,  the  crimes  imputed  to  the  witnesses 
are  as  appalling  as  the  extent  and  almost  endless  ramifications 
of  the  conspiracy  to  commit  them  are  incredible. 

We  must  suppose  that  Professors  in  a  National  College,  for- 
saking their  scientific  pursuits,  have  carefully  fabricated  false 
minutes  of  the  proceedings  of  the  faculty  of  which  they  were 
members ;  that  they  have  made  a  tedious  and  dangerous  journey 
to  sustain,  by  carefully-prepared  perjuries,  the  forgeries  the? 
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had  committed;  and  that  they  have  had  ingenuity  and  lepravity 
enough  to  give  to  their  statements  the  appearance  of  truth,  by 
inventing  circumstantial  details  as  to  the  reception  of  the  speci- 
mens, the  assay  made  of  them,'  their  deposit  in  the  cabinet  of  the 
College,  and  even  the  purport  of  the  tickets  or  labels  upon  them, 
which,  as  they  state,  can  be  seen  by  any  visitor  to  the  College. 

With  regard  to  the  Junta  de  Fomento,  the  forgeries  jand  per- 
juries imputed  are  still  more  complicated  and  improbable.  Not 
only  must  the  various  dispatches  alleged  to  have  been  addressed 
by  them  to  the  Director  of  the  College,  and  to  the  Minister  of 
Justice,  with  the  signatures  of  the  President  of  the  Junta,  and 
of  the  Secretary,  the  handwriting  of  the  Clerk  who  drew  the 
marginal  notes  upon  them,  and  the  rubio  of  the  Minister 
appended,  have  either  been  forged,  or  falsely  sworn  to  have  been 
written  at  their  dates,  but  a  series  of  actas,  which  record  the 
piweedings  and  resolutions  of  the  Junta,  must  have  been  fabri 
cated,  or  extensively  interpolated,  and  the  rubrics  of  the  mem 
bcrs  forged.  And,  as  if  reveling  in  supererogatory  crimes,  they 
mast  also  have  fabricated  the  borradores,  or  rough  drafts,  from 
which  the  clean  copies  of  the  minutes  were  made  out — the 
existence  of  which  would  hardly  have  been  suspected,  and 
which  it  would  naturally  be  supposed  had  been  destroyed. 

They  must  also  have  prepared  a  voluminous  report  to  the 
Minister,  in  which  has  been  inserted  an  account  of  these  pro* 
ceedings,  precisely  such  as,  if  they  had  taken  place,  we  should 
expect  to  find.  The  manuscript  of  this  report,  which  is  claimed 
to  have  been  accidentally  left  among  the  private  papers  of  the 
Minister  to  whom  it  was  addressed,  must  have  been  forged,  or 
the  interpolated  passages  inserted  in  it,  in  a  manner  to  defy 
detection.  And  they  must  also,  at  least  as  early  as  1348,  or  in 
the  beginning  of  1849,  before  this  case  was  presented  or  a 
tribunal  constituted  to  decide  upon  it,  have  procured  the  same 
interpolations  to  be  made  in  the  printed  report  of  the  Minister 
Lafragua,  read  to  the  National  Congress  in  December,  1846,  a 
copy  of  which  was  in  the  hands  of  Mr.  Benjamin  at  least  as 
early  aa  the  fall  of  1849. 

After  procuring  these  various  forgeries  and  interpolations  to 
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be  made,  the  claimants  must  have  induced  numerous  witnesses 
to  elaborate  and  swear  to  a  series  of  perjuries — minute,  circum- 
stantial and  plausible — the  invention  of  which  displays  nearly 
as  much  skill  and  ingenuity  as  the  testimony  in  regard  to  them 
if  false,  discloses  moral  turpitude. 

They  must  have  succeeded  in  suborning,  not  merely  a  fen 
nameless  and  obscure  individuals,  but  numerous  persons  in  high 
official  and  social  positions ;  and  especially  Mr.  de  Bassooo,  a 
gentleman  venerable  for  his  years,  and  respectable  for  the 
singular  intelligence  and  amenity  with  which  he  sustained  the 
j  retracted,  acute,  and  most  searching  cross-examination  of  the 
counsel  for  the  United  States. 

They  must  also  have  procured  two  ex-Ministers  of  Relation* 
to  perjure  themselves*  not  merely  by  false  testimony  before  a 
Commissioner  in  Mexico,  but  in  Court,  within  our  jurisdiction 
and  subject  to  our  laws,  with  a  full  knowledge  that  the  Govern- 
ment alleged  the  claim  to  be  spurious,  and  that  no  efforts  would 
be  spared  to  detect  and  punish  those  who  were  concerned  in  the 
supposed  conspiracy  to  defraud  it. 

Again  this  vast  conspiracy,  from  its  nature,  could  not  have 
been  successfully  carried  out  without  the  complicity  or  conni- 
vance, not  only  of  nearly  all  the  officials  in  the  various  offices 
at  the  alleged  dates  of  the  papers,  from  the  lowest  probationary 
clerk  or  "  meritorio,"  up  to  the  Minister  of  State  himself,  but 
also  of  those  officers  employed  when  the  forged  papers  were 
afterwards' placed  in  the  archives,  as  well  as  of  all  those  who 
still  more  recently  have  certified  to  their  genuineness ;  and  yet, 
from  all  these  persons  concerned  in  or  cognizant  of  the  crime, 
no  whisper  has  been  heard  betraying  the  important  secret.  Mr. 
Black,  the  United  States  Consul,  continues  to  attach  his  certifi- 
cate to  the  papers  without  suspecting  that  he  might  be  lending 
his  aid  to  a  conspiracy  to  defraud  his  own  Government ;  and 
Mr.  Forsyth,  the  United  States  Minister  to  Mexico,  and  for  some 
time  resident  at  the  Capital,  examines  the  documents  at  the 
various  Ministries,  and  states  that  "  they  are  found  in  the  several 
offices  where  they  appropriately  belong,  were  produced  by  the 
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officers  having  custody  of  them,  and  that  he  saw  nothing  what- 
ever to  cause  him  to  doubt  their  being  genuine  originals." 

But  the  proofs  of  the  genuineness,  in  part  at  least,  of  the 
documents  obtained  from  Mexico,  are  obtained  from  another 
and  an  unquestionable  source. 

Among  those  documents  was  found,  as  has  been  mentioned, 
the  dispatch  of  Pio  Pico,  with  the  original  letter  of  Castillero  of 
December  10th,  1845,  conveying  to  the  Supreme  Government 
the  first  news  of  the  discovery.  There  was  also  produced  a 
traced  copy  of  the  borrador  of  the  reply  of  the  Minister. 

It  is  stated  by  counsel,  that  the  reception  of  these  documents 
from  Mexico  first  suggested  to  them  the  propriety  of  instituting 
a  search  for  evidence  of  the  correspondence  in  the  Archives  in 
the  Surveyor-General's  office. 

The  search  was  accordingly  made,  and  there  was  found  the 
draft  of  Pio  Pico's  letter  to  the  Minister,  the  original  of  the 
Minister's  reply,  together  with  a  letter  from  Castillero,  clearly 
referring  to  a  previous  one  of  the  10th  December. 

I  am  not  aware  that  the  genuineness  of  these  documents  pro- 
duced from  the  archives  in  this  city  is  questioned. 

It  thus  appears  that  the  archives  from  Mexico  are  corrobo- 
rated on  the  only  points  where,  from  their  own  nature,  they 
were  susceptible  of  corroboration  by  other  records. 

The  existence  of  the  documents  now  relied  on  to  establish  the 
title  of  the  claimants,  at  least  as  early  as  the  spring  of  1847,  and 
prior  to  the  date  of  the  supposed  forgery,  is  also  shown  by  testi- 
mony adduced  by  the  United  States. 

We  have  already  seen,  that  in  James  Alexander  Forbes'  letter 
of  May  5th,  1847,  he  alludes  to  "the  possession  of  two  sitios 
ordered  to  be  given  by  the  dispatch  of  Sefior  Castillo  Lanzas." 

In  hi*  letter  of  July  14th,  1847,  he  speaks  of  the  "two  leagues 
conceded  to  Castillero  and  socios,"  and  throughout  his  corres- 
pondence frequent  and  unmistakable  allusions  occur  to  the 
Lanzas  dispatch,  with  reiterated  expressions  of  distrust  of  its 
validity. 

The  same  objections  made  to  the  document  in  1847,  are  re- 
peated and  enforced  up  to  February,  1850,  long  after  the  date  of 
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the  alleged  forgeries,  but  without  the  slightest  intimation  that 
during  that  interval  a  second  Lanzas  dispatch  had  been  fabri- 
cated The  document  now  exhibited  is  open  to  all  the  objec- 
tions, and  liable  to  every  criticism  originally  made,  and  so 
constantly  repeated,  to  the  document  received  by  Mr*  Forbes  in 
1847.  He  complains,  in  1850,  that  his  suggestions  relative  "to 
the  attainment  of  the  important  document,"  explained  in  his 
memorandum  left  at  Tepic,  in  1849,  have  not  been  acted  upon. 
He  expatiates  upon  the  insufficiency  and  discrepancies  of  the 
Castillo  Lanzas  dispatch ;  but  he  nowhere  breathes  a  word  of 
reproach  or  complaint  that  an  abortive  and  absurd  forgery  had 
been  committed,  the  only  result  of  which  had  been  to  leave  the 
title  as  "imperfect  and  ambiguous"  as  before. 

Had  such  been  the  case,  we  learn  enough  of  Mr.  Forbes'  dis 
position  from  this  correspondence  to  feel  sure  that  reproaches 
would  not  have  been  spared. 

There  is  one  other  consideration,  and  it  is  the  last  to  which  I 
shall  advert,  which  naturally  leads  us  to  infer,  independently  of 
the  proofs,  that  some  proceedings  similar  to  those  alleged  to  have 
been  had,  must  have  taken  place  in  Mexico. 

So  far  back  as  the  Ordinances  of  1788,  quicksilver  had  been 
the  subject  of  distinct  and  special  legislation.  The  fact  that  it 
was  indispensably  necessary  to  the  extraction  of  the  precious 
metals,  gave  to  it  an  exceptional  character,  and  an  ample  and 
cheap  supply  of  it  had  been  recognized  as  essential  to  the  devel- 
opment of  the  mineral  wealth  of  Spain  and  Mexico. 

It  is  unnecessary  to  recapitulate  the  various  decrees  and  laws 
of  those  countries  designed  to  promote  the  disoovery  and  pro- 
duction of  this  metal.  It  is  sufficient  to  say,  that  out  of  the 
public  revenues  of  Mexico  a  part  had  been  devoted  to  the 
formation  of  a  fund  called  the  "  Fondo  de  Azogues,"  to  be  used 
in  searching  for  and  developing  mines  of  quicksilver.  On  every 
quintal  produced  a  bounty  was  paid,  and  to  those  who  should 
succeed  in  producing  a  specified  quantity  per  year,  a  large  sum 
of  money  was  to  be  given. 

The  hope  of  discovering  rich  mines  of  quicksilver  within  the 
Republic  had  led  the  Junta  to  institute  expensive  explorations 
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in  various  parts  of  the  country,  and  on  all  sides  it  seems  to  have 
been  considered  a  national  object  of  primary  importance  to 
liberate  the  Republic  from  its  almost  entire  dependence  on  the 
mines  of  Almaden,  from  which  the  chief  supply  was  obtained. 

When,  therefore,  Castillero  discovered  a  mine  of  which  the 
"  ley  "  surpassed  in  richness  any  that  had  previously  been  known, 
and  when  shortly  afterwards  he  proceeded  to  Mexico,  it  is  not 
conceivable  that  he  should  have  neglected  to  inform  the  Junta 
of  his  discovery,  and  requested  of  it  the  assistance  in  the  prose- 
cution of  his  enterprise  which  it  was  one  of  the  most  important 
objects  of  its  institution  to  famish.  That  he  would  have  desired 
the  ratification  of  his  mining  possession,  and  especially  a  grant 
of  two  leagues,  we  may  infer  from  the  fact  that  he  had  already 
solicited  a  similar  grant  from  the  Governor  of  California. 

That  the  Junta  would  have  received  the  announcement  with 
the  utmost  satisfaction,  and  zealously  co-operated  with  him  by 
recommendations  to  the  Supreme  Government,  and  aiding  him 
by  all  means  in  its  power,  we  might  conclude  even  without  any 
proofs  of  the  facts ;  and  proceedings  similar  to  those  alleged  to 
have  occurred,  would  have  been  the  natural  and  almost  inevi- 
table consequence. 

These  proceedings  may,  it  is  true,  have  been  interrupted  by 
the  breaking  out  of  war  and  the  alarming  condition  of  public 
aflairs;  nor  do  the  considerations  last  suggested  authorize  us  to 
assume  that  the  dispatch  of  Becerra,  or  that  of  Lanzas,  were  in 
fact  written  at  their  dates ;  but  they  justify  the  conclusion  that 
the  proceedings  were  initiated,  and  that  the  records  of  them 
produced  from  Mexico  are  at  least  in  part  genuine. 

Having  thus  given  an  imperfect  summary  of  the  proofs  offered 
by  the  claimants,  I  proceed  to  consider  some  of  the  objections 
urged  on  the  part  of  the  United  States. 

It  is  contended  that  neither  Lazaro  Pifia,  who  is  alleged  tc 
have  carried  the  specimens  of  cinnabar  to  Mexico,  nor  Castillero 
himself,  could  have  arrived  in  that  city  at  the  time  indicated  by 
the  documents  produced.  If  this  be  true,  and  an  alibi  can  be 
proved  as  to  those  petsons,  we  may  well  regard  with  suspicion 
documents  found  to  be  false  in  so  important  a  particular.    Bui 
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the  proofs  offered  by  the  claimants  on  these  points  aie  too  cleat 
to  admit  of  doubt. 

We  have  already  had  occasion  to  notice  the  letters  addressed 
by  Castillero  while  in  this  country  to  Gen.  M.  G.  Vallejo,  at  the 
christening  of  whose  child  he  had  assisted,  and  who  thus  be- 
came his  compadre. 

In  a  letter  addressed  to  Vallejo,  and  dated  February  21, 1846, 
CastfUero  says :  "  By  kthe  brigantine  schooner  which  brought 
these  communications,"  (referring  to  communications  spoken  of 
in  the  preceding  sentence  of  the  letter)  "we  hare  received  infor- 
mation," &c.  "This  vessel  sails  shortly,  and  will  carry  communica- 
tions of  what  has  occurred  lately.  Myself  or  Pifla  will'  leave  in  it, 
or  both  together.  I  am  only  detained  waiting  the  arrival  of  the 
division  which  may  touch  here  in  a  day  or  two." 

In  another  letter  dated  March  11,  1846,  to  the  same  person, 
he  says :  "  Pifla  embarked  on  the  4th  of  this  month  in  Monterey, 
and  was  dispatched  in  perfect  order.  He  will  travel  post  to 
Mexico." 

These  letters  are  produced  by  General  Vallejo.  He  swears 
that  they  were  received  shortly  after  they  were  written.  The 
signature  and  handwriting  of  Castillero  are  not  disputed.  If 
antedated,  they  must  have  been  written  by  Castillero  in  Mexico, 
and  sent  on  to  Vallejo  to  be  produced  and  sworn  to  by  him — 
a  supposition  extravagant  in  itself,  and  disproved  by  the  in- 
trinsic evidence  of  the  letters  themselves,  which  contain  allu- 
sions to  passing  events,  and  are  couched  in  a  style  impossible  to 
invent  after  the  lapse  of  years. 

In  corroboration  of  this  statement,  the  consular  books  of  Mr. 
Larkin,  then  United  States  Consul  at  Monterey,  have  been  pro- 
duced. They  are  identified  by  Mr.  Swasey,  the  consular  clerk 
at  that  time.  From  these  books  it  appears  that  the  brigantine 
schooner  "  Hannah  "  was  noted  as  about  to  sail  to  Mazatlan  on 
the  4th  of  March,  the  day  on  which  Castillero  supposed  she  had 
actually  sailed.  It  also  appears  that  the  Consul,  desirous  of 
sending  dispatches  to  the  United  States,  detained  her  three  days, 
and  a  note  in  his  memorandum  book  showB  that  she  in  feet  sailed 
on  the  7th 
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Shortly  after  the  sailing  of  the  Hannah,  becoming  alarmed  for 
the  safety  of  Colonel  Fremont,  who  was  then  encamped  on  the 
peak  of  Gavilan,  and  expecting  an  attack,  Mr.  Larkin  sent  by  a 
special  courier  dispatches  to  Santa  Barbara,  in  the  hope  of  in* 
tercepting  the  Hannah  at  that  port,  and  of  having  them  con- 
veyed by  him  to  Commodore  Sloat  at  Mazatlan. 

That  the  Hannah  arrived  at  Mazatlam  on  the  1st  April,  we 
learn  from  various  sources. 

First.  The  "  Diario  Oflcial,"  a  newspaper  published  in  the  City 
of  Mexico,  contains  in  the  number  published  on  the  22d  April, 
under  the  head  of  "  Marine  news.  Mazatlan, — arrivals  of  ves 
sels,"  a  notice  of  the  arrival  at  Mazatlan,  on  the  1st  April,  of 
"the  American  brigantine  schooner  'Hannah'  of  eighty-nine 
tons,  Captain  Benjamin  F.  Thusum,  and  a  crew  of  ten  men.1' 

Second.  From  a  letter  of  Mott,  Talbot  &  Co.,  merchants  of 
Mazatlan,  addressed  to  Mr.  Thomas  O.  Larkin,  and  found  among 
his  papers  since  his  decease. 

This  letter  is  dated  "U.  S.  S.  Portsmouth,  1st  April,  1846," 
and  informs  Mr.  Larkin  that  his  letters  have  this  moment  ar- 
rived "  per  '  Hannah.' " 

Third.  Mr.  Larkin's  letter  to  Capt.  Gillespie,  a  copy  of  which 
is  found  in  his  consular  book,  which  Mr.  Swasey  swears  to  have 
written  himself. 

In  this  letter  Mr.  Larkin  says:  Capt.  Montgomery,  of  the 
Portsmouth,  being  under  sailing  orders  (the  1st  or  2d  instant), 
was  waiting  at  Mazatlan  for  the  Mexican  mail;  when  Commodore 
Sloat  heard  per  brig  Hannah,  of  the  situation  of  Capt.  Fremont 
near  St  Johns,  and  immediately  dispatched  the  ship;  she  was 
twenty-one  days  from  Mazatlan  to  Monterey." 

Fourth.  The  positive  statement  of  Mr.  Swasey,  clerk  to  Mr. 
Larkin,  that  the  latter  sent  dispatches  by  the  brig  Hannah,  in 
March,  1846,  in  consequence  of  which  the  Portsmouth  came  to 
Monterey. 

These  proofs  leave  no  room  for  doubt  as  to  the  sailing  of  the 
*  Hannah  from  Monterey,  in  the  early  part  of  March,  with  Pifia 
cm  board  as  a  passenger,  unless,  indeed,  we  adopt  the  theory  of 
the  Government,  aad  assume  that  the  letter  of  Castillero  to 
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Vallej6  is  forged,  and  that  the  latter  has  committed  perjury; 
that  tLe  notes  of  entries  and  departures  in  Larkin's  consular 
book  are  also  forged ;  that  the  letter  of  Mott,  Talbot  k  Co.,  is 
forged ;  that  the  letter  of  Larkin  to  Fremont,  of  March,  8th,  as 
also  his  letter  to  Captain  Gillespie  of  April  28d,  are  forged ;  that 
a  number  of  the  "  Diario  Oficial,"  purporting  to  be  dated  April 
22d,  has  been  prepared  and  procured  to  be  printed,  and  a  false 
entry  of  pretended  .marine  intelligence  from  Mazatlan  inserted  in 
it ;  and,  finally,  that  Mr.  Swasey,  and  probably  Mr.  Larkin's  son, 
have  committed  deliberate  perjury  in  swearing  to  the  genuine- 
ness of  the  books  and  papers  of  the  deceased  Consul  All  this 
we  must  assume  on  the  faith  of  a  single  statement  made  by  Cap- 
tain Paty,  of  the  bark  Don  Quixote,  to  the  effect  that  "Don 
Andres  Castillero  and  his  servant  {Lazaro  Pifia,  I  think,  woe  his 
name,)  were  passengers"  on  board  his  vessel,  on  her  voyage  from 
Monterey,  in  April,  1846.  But,  even  supposing  that  Captain 
Paty's  memory  is  accurate,  and  that  Lazaro  Pifia  did  not  sail 
in  the  Hannah,  but  remained  to  accompany  Castillero  in  April, 
it  only  proves  that  the  latter  was  mistaken  when  he  wrote  to 
Vallejo  from  Santa  Clara  that  Pifia  had  embarked  on  the  4th  of 
March  from  Monterey.  It  may  have  happened,  that  in  the  three 
days  during  which  Larkin  detained  the  Hannah,  something 
occurred  to  induce  Castillero  to  countermand  his  orders  to  Pifia, 
and  to  send  his  letters  and  specimens  by  another  hand ;  for,  it 
must  be  borne  in  mind,  that  proofs  of  the  precise  mode  in  which 
a  few  letters  and  specimens  of  ore  were  sent  to  Mexico  fourteen 
years  ago,  cannot  reasonably  be  exacted  of  the  claimants.  It  is 
surely  enough  if  they  show  that  a  vessel  sailed  about  the  time 
supposed,  in  which  Lazaro  Pifia,  or  any  other  messenger  of  Cas- 
tillero, might  have  been  a  pasoenger.  If  the  United  States  00 
tend  that  the  letters  and  specimens  were  not  and  could  not  hav* 
been  received  in  Mexico  at  the  time  indicated  in  the  documents 
produoed  from  that  city,  and  therefore  that  those  documents 
are  false,  it  is  for  them  to  establish  the  fact. 

It  is  also  suggested  that  Castillero  was  not  in  Mexico  at  the 
time  at  which  he  is  alleged  to  have  presented  himself  before  the 
Junta  de  Fomento. 
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The  evidence  relied  on  by  the  United  States  to  support  this 
assertion,  consists  of  a  publication  in  an  evening  paper  in  Mexico, 
of  the  6th  of  May,  1846,  of  the  receipt  by  the  Government  at  the 
last  moment  before  the  paper  went  to  press  of  important  intelli- 
gence from  California.  As  this  intelligence  was  undoubtedly 
contained  in  the  dispatches  sent  by  the  vessel  which  carried 
Castillero,  it  is  inferred  that  he  could  not  have  arrived  in  time 
to  be  present  on  the  6th  at  a  meeting  of  the  Junta ;  and,  there- 
fore, that  the  actas  are  false. 

That  Castillero  might  have  reached  Mexico  in  the  first  da^s 
of  May,  is  evident  from  the  fact  that  lie  left  Acapulco  on  tlie 
24th  of  April. 

As  to  the  precise  time  at  which  the  dispatches  of  which  he 
was  the  bearer,  or  which  had  been  sent  by  the  vessel  which  coa- 
veyed  him  to  Acapulco,  arrived  in  Mexico,  we  have  no  meaos 
of  ascertaining,  except  from  the  publication  referred  to. 

The  paper  purports  to  have  been  published  at  three  o'clock, 
P.  M.  of  the  6th;  as  the  dispatches  were  addressed  to  the  Govern- 
ment, and  not  to  the  newspaper,  it  may  be  assumed  that  tht.y 
were  first  delivered  at  the  appropriate  Ministry.  What  the 
diligence  or  energy  of  Mexican  journalists  may  be,  in  obtaining 
the  latest  news,  and  how  long  an  interval  would  probably  elapse 
before  they  would  possess  themselves  of  the  contents  of  a 
Government  dispatch,  we  are  wholly  uninformed.  That  the 
news  was  communicated  to  the  newspapers  shortly  after  twelve 
M.  of  the  6th,  may  be  inferred  from  the  fact  that  it  was  in  print 
at  three,  P.  M.  It  is  not  surely  unreasonable  to  suppose  that  the 
dispatch  reached  the  Government  on  the  previous  evening,  or 
early  in  the  same  morning.  I  see  no  reason  why  Castillero 
might  not,  after  delivering  his  dispatches,  have  presented  him- 
self to  the  Junta'  on  the  same  day.  It  appears  from  the  minutes 
of  the  session  of  the  4th,  that  having  learned  the  result  of  the 
assay,  the  Junta  had  made  a  reply  to  Castillero,  asking  him 
what  aid  he  required.  Castillero  would  naturally,  therefore, 
have  presented  himself  to  the  Junta  immediately  upon  his 
arrival ;  for,  besides  the  invitation  of  the  Junta,  and  his  other 
reasons  for  expediting  the  business,  he  had  engaged  the  master 
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of  the  "Don  Quixote"  to  remain  for  him  at  Acapulco  on  Iter 
retutn  voyage.  This  Captain  Paty  testified  he  did.  But  after 
waiting  at  Acapulco  from  the  21st  of  April  to  the  18th  of  May 
he  received  news  that  Castillero  would  meet  him  at  Mazatlan  of 
San  Bias.  He  touched  at  those  places  but  heard  nothing  of 
him.  The  circumstance,  apparently  unimportant,  that  Castil- 
lero determined  to  rejoin  the  vessel  at  Mazatlan,  and  not  at 
Acapulco,  as  originally  intended,  is  in  precise  accordance  with 
the  arrangement  alleged  to  have  been  entered  into  by  him  with 
the  Junta,  viz.:  that  he  was  to  receive  the  sum  of  $5,000  in  the 
form  of  a  draft  on  Mazatlan. 

The  importance  of  this  incidental  corroboration  is  perhaps  not 
great.    It  seemed,  however,  worthy  of  mention 

But  with  regard  to  the  inferences  sought  to  be  drawn  against 
the  genuineness  of  the  actas,  from  conjectures  as  to  the  probable 
time  of  the  arrival  of  the'  dispatches  in  Mexico,  it  seems  to  me 
obvious,  on  any  hypothesis,  that  those  dispatches  must  have  been 
delivered,  and  Castillero  have  arrived  in  Mexico,  in  time  for  him 
to  present  himself  before  the  Junta  on  the  6th,  as  their  minutes 
show. 

From  the  foregoing,  it  appears  that  the  evidence  on  the  part 
of  the  United  States  is  insufficient,  not  only  to  disprove,  but  even 
to  raise  a  doubt  as  to  the  fact  of  the  reception  of  Castillero's 
letters  and  specimens,  or  of  his  own  appearance  before  the  Junta 
at  the  dates  mentioned  in  the  actas  of  that  body. 

But  it  is  objected  that  the  documents  produced  from  Mexico 
are  not  admissible  in  evidence. 

This  objection  is  based  on  the  ground  that  all  muniments  of 
title  are  incident  to  the  land,  and  pass  with  it  as  if  a  part  of  it. 

That,  therefore,  all  archives  of  Mexico  relating  to  the  dispo- 
sition of  public  lands  in  California,  were  included  in  the  treaty 
and  passed  to  the  United  States  with  the  cession  of  the  soil.  It 
thus  became  the  duty  of  the  political  power  to  execute  the  treaty 
with  reference  to  the  muniments,  as  well  as  the  land,  and  until 
that  is  done,  and  the  political  power  obtains  those  muniments 
and  presents  them  to  the  Courts,  the  latter  cannot  judicially 
recognize  their  existence. 
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No  authority  directly  in  point  has  been  cited  in  support  of. 
this  position,  but  a  vivid  picture  has  been  drawn  of  the  possible 
evils  which  might  result  if  adverse  claims  to  the  lands  of  the 
United  States  were  allowed  to  be  set  up,  founded  on  alleged 
public  records  existing  in  a  foreign  country,  and  proved  by  the 
depositions  and  certificates  of  foreign  officials. 

It  will  be  seen  that  this  objection  would  apply,  although  the 
genuineness  and  the  sufficiency  of  the  documents  to  convey  title 
were  undisputed.  If  a  public  and  formal  grant  of  a  certain  traot 
had  been  made,  to  establish  which  and  to  show  the  proceedings 
which  led  to  it,  evidence  from  the  Mexican  archives  were  neces- 
sary ;  if  the  Congress  had  by  law  conveyed  a  title  to  an  indi- 
vidual, of  which  the  only  evidence  existed  in  the  reports  of 
committees  and  the  journals  of  that  body,  the  principle  contended 
for  would  require  the  Court  to  reject  all  such  documentary  evi- 
dence, no  matter  in  what  way  proved  or  authenticated ;  for  they 
are  to  be  rejected,  not  because  their  genuineness  is  doubtful,  but 
because  they  are  archives  and  muniments  of  title  to  land. 

It  is  admitted  that,  as  a  general  rule,  the  right  to  muniments 
of  title  passes  with  the  land,  and  he  who  owns  the  latter  is  owner 
of  the  evidences  of  his  title  to  it. 

But  in  the  cases  submitted  to  this  Court  under  the  Act  of  1851, 
the  inquiry  always  is,  who  is  the  owner,  the  United  States  or  a 
private  individual? 

The  United  States,  in  consenting  to  be  sued, -and  in  submitting 
her  rights  to  the  determination  of  Courts,  has  abdicated,  pro  tanto, 
her  prerogative  as  a  sovereign,  and  appears  before  the  Court  pre- 
cisely as  any  individual  who  asserts  an  ownership  in  land. 

To  say,  then,  that  all  muniments  of  title  belong  to  the  United 
States  as  owners  of  land,  and  cannot  be  noticed  by  the  Courts 
until  commended  to  them  by  the  Political  Department  of  the 
Government,  is  to  assume  the  very  point  the  suit  was  instituted 
to  determine ;  for  the  question  is— does  the  United  States  own 
the  land  ?  The  claimant  avers  that  she  does  not,  and  never  did, 
and  in  support  of  his  claim  he  produces  muniments  of  title 
which,  on  the  very  principle  contended  for,  belong  to  him  and 
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not  to  the  United  States,  for  they  are  the  muniments  of  tide  to 
his  own  land. 

I  cannot  perceive,  therefore,  that  the  familiar  doctrine  of  the 
common  law,  which  regards  title  deeds  as  incident  to  the  land 
and  as  passing  with  it,  has  any  application. 

In  the  argument  submitted  by  the  counsel  for  the  United 
States,  the  distinction  seems  to  have  been  lost  sight  of  between 
the  political  rights  of  the  United  States  as  a  sovereign  and  her 
purely  proprietary  rights  as  an  alleged  owner  of  land,  which  are 
alone  passed  upon  in  this  class  of  cases. 

In  defining  the  boundaries  of  the  Territorial  Sovereignty  of 
the  United  States ;  in  determining  whether  a  particular  tract  is 
within  the  limits  of  a  territory  the  sovereignty  of  which  has  been 
ceded  by  treaty  to  the  United  States,  the  Courts  must  alwafi 
adopt  the  construction  given  to  the  treaty  by  the  Political  De- 
partment (Elam  vs.  Neihon,  11  Peters  B.  282).  But  when  the 
United  States  consent  to  appear  merely  as  a  suitor  in  the  Couite 
and  to  litigate  her  rights  with  an  adverse  private  claimant,  tie 
rights  of  both  must  be  determined  by  the  application  of  the  ordi- 
nary rules  which  prevail  in  actions  between  private  individuals. 

It  is  remarked  by  the  counsel  for  the  United  States:  "If  t\e 
Judiciary  were  authorized  to  say  what  land  was  intended  to  ^e 
transferred,  and  what  papers  as  muniments  of  title  and  incidental 
to  the  land,  it  might  designate  land  and  accredit  papers  whiib 
the  Political  Department  did  not,  and  thus  conflict  might  arise 
rithin  the  Government  itself." 

But  this  is  precisely  what  the  highest  authority  of  the  nation 
naa,  by  the  law  of  1861,  enjoined  upon  the  Courts  to  do.  The 
very  object  of  that  law  was,  that  the  Courts  should  ascertain 
what  lands  passed  to  the  United  States  by  the  Treaty,  and  what 
lands  were  private  and  did  not  pass.  The  question,  by  that  law, 
was  converted  from  a  political  to  a  judicial  one,  and  no  conflict 
could  possibly  arise,  for  the  political  and  all  other  departments 
are  by  law  required  to  be  governed  by  the  decision  of  the  G>urt> 
which  determines  what  is  public  land  belonging  to  the  United 
States,  and  what  is  private  land  belonging  to  individuals. 

There  is  something  repugnant  to  reason  and  justice  in  the 
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idea  that  the  United  States,  after  consenting  to  appear  as  an 
ordinary  litigant  before  the  Courts,  and  submit  her  proprietary 
rights  to  their  determination,  should  suddenly,  in  the  midst  of 
th*  suit,  throw  off  her  character  as  a  mere  party  to  a  suit 
respecting  the  ownership  of  land,  or  rather,  without  ceasing  to 
be  such,  should  resume  and  assert  her  sovereign  rights,  and 
announce  to  her  antagonist  that  evidences  of  title  he  offers, 
though  genuine  and  conclusive,  shall  not  be  admitted  by  the 
Court  unless  presented  to  it  through  and  by  herself;  while,  at 
the  same  time,  she  refuses  to  obtain  them  from  the  foreign 
government,  or  to  receive  them,  if  offered,  or  to  present  them  to 
the  Court,  if  received. 

Compared  with  such  manifest  injustice,  the  evils  which  might 
result  from  possible  impositions  practiced  on  the  Courts  by 
means  of  forged  archives,  Ac.,  are  insignificant. 

I  think  the  general  objection  to  the  admissibility  of  the  docv 
ments,  because  they  are  Mexican  archives,  not  recognized  i.s 
such  by  the  Political  Department  of  the  United  States  Govenv 
merit,  cannot  be  maintained. 

Assuming,  then,  the  documents  from  the  archives  of  Mexico 
to  be  genuine  and  admissible,  I  proceed  to  consider  their  legal 


1.  As  to  the  alleged  ratification  of  acts  of  the  Alcalde  Pico. 
This  ratification  is  supposed,  by  the  claimants,  to  be  contained 
in  the  dispatch  of  Becerra  to  the  Junta,  of  May  20,  1846,  and  in 
the  marginal  "acuerdo"  on  the  letter  of  Vicente  Segura,  signed 
with  the  rubric  of  the  same  Minister. 

The  dispatch  of  Becerra  announces,  as  we  have  seen,  to  the 
Junta,  that  "  His  Excellency  [t.  e.  the  President]  has  been  pleased 
to  approve,  in  all  its  parts,  the  agreement  made  with  that  indi- 
vidual [viz.,  Castillero]  in  order  to  commence  the  working  of 
said  mine." 

The  "acuerdo "-on  the  margin  of  Segura's  communication  is 

as  follows  :* "  Granted,  in  the  terms  which  are  proposed,  and  with 

respect  to  the  land,  let  the  corresponding  order  issue  to  the 

Minister  of  Relations  for  the  proper  measures  of  his  office,  with 

vol.  n.  21 
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the  understanding  that  the  Supreme  Government  accedes  to  the 
petition." 

An  "acuerdo,"  or  order  on  the  margin  of  a  letter,  petition,  or 
communication  of  any  kind,  is  merely  an  expression  of  the 
determination  of  the  Minister  or  other  functionary  to  whom  it  i* 
addressed,  in  regard  to  its  subject-matter.  Its  chief  use  was  to 
direct  the  clerks  or  other  subordinates  in  the  preparation  of  the 
"eply,  or  in  taking  other  action  with  regard  to  it.  If  the  pro- 
ceedings has  been  interrupted  after  the  "acuerdo"  is  affixed, 
but  before  the  dispatch  is  written  or  title  issued  as  directed,  it 
may  be  regarded,  not  unreasonably,  as  a  species  of  equitable 
title,  or  as  sufficient,  coupled  with  other  equitable  circumstances, 
to  justify  the  party  in  asking  the  completion  of  the  proceeding 
so  initiated.  But  when  the  title  has  issued,  or  the  dispatch  been 
written  in  pursuance  of  the  "acuerdo,"  when  the  latter  has  been 
submitted  to  the  Minister,  and  approved  and  signed  by  him,  the 
dispatch  so  approved  and  signed  is  the  highest  and  best  evidence, 
not  only  of  the  action  of  the  Government  in  the  premises,  but 
of  the  true  intention  of  the  "acuerdo ;"  for,  surely,  no  argument 
is  necessary  to  prove  that  an  official  reply*  signed  by  a  public 
officer,  is  better  evidence  of  his  resolution,  with  regard  to  a 
particular  application,  than  a  direction  to  his  subordinates  as  to 
the  form  in  which  the  reply  is  to  be  drafted. 

Dismissing,  then,  the  "  acuerdo,"  or  rather  treating  it  as  intend- 
ing precisely  what  the  dispatch,  prepared  in  obedience  to  it, 
expresses,  let  us  consider  the  true  import  and  effect  of  the 
latter. 

It  will  be  observed  that  the  dispatch  of  Becerra  does  not,  in 
terms,  profess  to  ratify  any  mining  possession  or  grant,  either 
of  lands  or  of  pertenencias.  Nor  does  it  announce  that  the 
President  has  been  pleased  to  make  such  ratification.  It  merely 
informs  the  Junta  that  His  Excellency  has  approved  an  agree* 
.  merit  made  by  the  Junta  with  Castillero. 

It  is  not  pretended  that  any  such  agreement  was,  at  that  time, 
or  afterwards,  formally  entered  into  between  the  parties.  The 
propositions  of  Castillero  are  dated  May  12th.  The  communica- 
tion of  the  Junta  is  dated  May  14th,  and  Castillero  himself,  in 
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the  preamble  to  the  statement  of  bis  propositions,  expresses  his 
persuasion  that  the  Junta  will  accede  to  his  request  "so  far  as 
may  be  within  its  powers,  and  that  it  will  send  up  to  the  Supreme 
Government  with  a  recommendation  that  which  may  require  the 
decision  of  the  latter." 

From  the  communication  of  the  Junta  it  is  evident  that  the 
authorization  of  the  Supreme  Government  was  necessary  to 
enable  it  to  furnish  Castillero  with  the  iron  retorts  and  flasks  be- 
longing to  it,  as  also  to  make  him  the  loan  he  solicited  of  $5,000, 
payable  in  quicksilver  at  $100  per  quintal,  and  without  the 
five  per  cent  premium  per  annum  which  the  law  required  it  to 
exact 

Until  the  approval  of  the  Supreme  Government  of  this  pro* 
posed  arrangement  could  be  had,  no  formal  contract  could  be 
entered  into.  It  was,  therefore,  not  until  May  26th,  and  after  the 
receipt  of  Beoerra's  communication  approving  the  proposed  con- 
tract, that  the  Junta  resolved  "  that  the  proper  judicial  agreement 
be  drawn  up  immediately,  and  that  application  be  made  for  the 
draft  for  the  $5,000  on  Mazatlan  or  Guadalajara,"  as  appears  by 
the  aotas  of  that  day. 

That  the  agreement  was  never  so  drawn  up  and  executed  is 
admitted ;  and  on  the  29th  of  May  an  order  was  made  for  the 
payment  of  the  Notary  Calapiz  "  for  proceedings  relative  to  it," 
its  consummation  having  been  prevented  by  the  order  suspend 
ing  all  payments  out  of  the  quicksilver  fund. 

The  language- of  the  dispatch  is,  therefore,  evidently  inaccurate 
in  speaking  of  the  approval  of  the  agreement  made  or  "convemo 
celebrado"  with  Castillero.  Its  evident  intention  was. to  signify 
the  approval  by  the  Government  of  the  agreement  proposed  to 
be  made,  and  which  the  Junta  had  expressed  its  willingness  and 
even  anxiety  to  enter  into. 

What  the  agreement  was,  which,  after  the  approval  cf  the 
Government  had  been  obtained,  the  Junta  and  Castillero  had 
fixed  upon  and  nearly  consummated  by  a  formal  act  before  a 
Notary,  we  learn  from  the  Report  of  the  Junta  of  November 
1 7th,  1846,  produced  by  Seftor  de  Bassoco,  and  embodied  in 
Mr.  Laftagua's  report  in  December  of  the  same  year. 
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In  this  report,  the  Junta,  after  giving  an  account  of  the  pre 
aentation  of  cinnabar  ore,  &c,  by  Sefior  del  Moral,  of  its  assay, 
and  of  their  inquiry  of  Castillero  what  aid  he  req\rired,  proceeds 
as  follows: 

"  The  Sefior  presented  his  petition  in  due  form,  and  it  having 
been  very  attentively  examined  by  the  Junta,  he  made  his 
propositions,  to  which  this  Junta  agreed,  to  wit:  That  there 
should  be  delivered  to  him  $6,000  in  money,  eight  iron  retorts  of 
those  which  the  Junta  ordered  to  be  made  for  the  examinations 
previously  made,  and  all  the  quicksilver  flasks  it  had  in  the  nego 
tiation  of  Tasco ;  Sefior  Castillero  obligating  himself,  on  his  part* 
to  repay  said  advance  in  quicksilver  at  tne  rate  of  $100  per 
quintal,  within  six  months  from  his  leaving  the  port  of  Mazatkn. 
This  agreement  was  approved  by  the  Supreme  Government  on 
the  20th  of  the  same  month ;  but  on  account  of  the  declaration 
of  blockade  made  by  the  United  States  of  the  North,  when  he 
was  about  to  receive  the  draft  on  Mazatlan,  the  Ministry  issued 
the  order  of  September  19th  of  this  year,  directing  the  suspen- 
sion of  all  payments  of  the  branch  of  quicksilver,  except  those 
for  the  support  of  the  College  and  the  expenses  of  the  office." 

In  this  account  of  the  cause,  and  the  date  of  the  abandonment 
of  the  agreement  with  Castillero,  the  Junta  are  evidently  inao 
curate ;  for  their  own  actas  show  that  the  communication  inform- 
ing them  of  the  blockade  of  Yera  Cruz  and  Tampico,  and 
directing  the  suspension  of  all  payments  for  the  extraction  of 
quicksilver,  was  dated  on  the  27th  of  May,  and  received  by  the 
Junta  on  the  28th;  and  on  the  29th,  the  Notary  Calapiz  was 
paid  for  his  proceedings  in  relation  to  the  intended  contract. 

The  communication  of  the  19th  of  September  ordered  that  the 
assets  of  the  quicksilver  fund  should  continue  to  be  used  merely 
for  the  support  of  the  College,  and  it  demanded  a  loan  of  $25,000 
from  the  Dotal  Fund.  This  was  strenuously  opposed  by  some 
of  the  members,  on  the  ground  that  the  Dotal  Fund  was  the 
private  property  of  the  creditors  of  that  fund.  As  these  discus- 
axons  occurred  less  than  two  months  previous  to  the  date  of  the 
report  of  the  Junta,  and  were  no  doubt  fresh  in  its  recollection, 
and  as  the  report  was  prepared  in  great  haste,  only  eight  days 
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being  allowed  for  the  purpose,  the  Junta  fell  into  the  error  of 
ascribing  the  breaking  off  of  the  negotiation  with  Castillero  to 
the  order  of  September  19th,  instead  of  to  that  of  the  28th  of  May.' 

Lot  with  respect  to  the  agreement  made  with  Castillero,  and 
appioved  by  the  Supreme  Government,  the  report  ifl  very  ex 
plicit*    It  sets  forth  the  terms  of  that  contract  with  a  clearness 
which  leaves  no  room  for. doubt  as  to  what  it  was  that  the 
Supreme  Government  approved. 

The  agreement  thus  entered  into  embraced  all  the  subjects 
upon  which  the,  Junta  had  authority  to  act  Nor  can  it  be  said 
that  the  approval  of  the  Supreme  Government  was  only  required 
as  to  tho  te  propositions  of  Castillero  which  related  to  the  ratifi- 
cation oi  his  mining  possession  and  a  grant  of  two  leagues,  for 
we  learn  from  the  letter  of  the  Junta  that  that  body  had  no 
authority,  without  the  approval  of  the  Government,  either  to 
sell  the  ret  «rts  and  flasks  desired  by  Castillero,  or  to  lend  him 
a  large  sun  without  interest,  to  be  repaid  in  quicksilver.  But 
*ith  the  glinting  of  lands,  the  Junta  had  nothing  to  do,  and 
whatever  mi^ht  have  been  the  resolution  of  the  Government  on 
Castillero's  seventh  and  eighth  propositions,  it  would  never  have 
l>3en  commuLicated  to  the  Junta  in  the  form  of  an  approval  of 
a  i  agreement  into  which  they  were  supposed  to  have  already 
eatered. 

Some  stress  has  been  laid  on  the  use  of  the  word  "conoedido," 
or  "  granted,'9  in  the  marginal  "  acuerdo  "  of  Becerr?. 

Had  this  word  appeared  alone,  and  been  written  on  the  mar* 
gin  of  Castillero's  petition,  it  might,  perhaps,  have  been  con- 
sidered  evidence  that  the  whole  prayer  of  the  petition  had  been 
granted.  But  it  is  written  on  the  margin  of  the  Junta's  letter, 
and  clearly  imports  that  its  request  was  granted,  viz.,  that  the 
proposed  agreement  was  approved,  as  is  unequivocally  shown 
by  the  official  dispatch  written  on  the  same  day,  and  in  pur- 
suanoe  of  the  marginal  order  of  the  Minister. 

We  shall  presently  see  that  the  petition  of  Castillero  was  for 
land,  and  not  for  additional  mining  pertenencias. 

The  acuerdo  therefore  adds : — 

*  With  respect  to  the  land,  let  the  corresponding  order  iaroe 
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to  the  Minister  of  Relations,  for  the  proper  measures  of  his 
office  with  the  understanding  that  the  Supreme  Government 
accedes  to  the  petition." 

The  corresponding  order  did  issue — we  hare  it  in  Becerra's 
dispatch  to  the  Minister  of  Justice.  The  proper  measures  were 
taken  in  his  office — we  have  them  in  his  dispatch  to  the  Gov- 
ernor of  California :  and  from  it  alone  can  we  learn  what  was 
done  by  the  Government  "  with  respect  to  the  land  "  petitioned 
for  by  Castillerc 

It  has  already  been  stated  that  the  Act  of  Possession  of  the 
Alcalde  Pico  embraced  two  distinct  objects :  first,  the  judicial 
possession  of  a  mine,  with  the  number  of  pertenencias  allowed 
by  law — but,  how  many,  both  the  Alcalde  and  the  parties  seem 
to  have  been  uncertain ;  secondly,  a  grant  of  a  tract  of  land  ex- 
tending three  thousand  varas  in  every  direction,  as  a  "gracia" 
or  gift  to  Castillero.  The  distinction  between  these  two  acts  of 
the  Alcalde  is  not  only  admitted  but  strenuously  insisted  on  by 
the  counsel  for  claimant,  and  it  was  contended  that  the  first  was 
legal  and  valid,  while  the  second  is  conceded  to  be  utterly  nugp- 
tory  and  void. 

When,  therefore,  Castillero  asked  that  the  Junta  would  re- 
commend the  approval  by  the  Supreme  Government  of  the 
possession  whioh  had  been  given  him  of  the  mine,  in  the  same 
terms  as  those  in  which  he  then  held  it,  he  must  have  intended 
to  ask  either  for  a  ratification  of  the  possession  of  the  mine,  or 
for  an  approval  ef  the  grant  of  three  thousand  vans  of  land, 
or  for  both. 

That  he  did  not  ask  for  three  thousand  varas  to  be  given  him 
as  additional  pertenencias,  is  admitted  by  one  of  the  able  and 
eminent  oounael  who  argued  the  cause  for  the  claimant. 

Tn  the  printed  report  of  his  argument,  he  is  asked  by  Mr 
Randolph,  of  oounsel  for  United  States: 

Tou  argue,  then,  that  the  Junta,  misunderstanding  this  doca 
inent  of  Gastillero's,  supposed  it  to  be  for  additional  pertenencias 
and  as  such  reoommended  its  confirmation 

Mr,  Benjamin.— "Certainly  * 

But  this  was  not  the  only  error  into  which  the  Jnnta  foil ;  foi 
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they  not  only  supposed  that  Castillero  was  seeking  additional 
mining  pertenencias,  and  merely  a  tract  of  land  for  bis  hacienda, 
&c,  as  well  as  two  square  leagues  to  supply  wood  for  his  burnings, 
but  they  supposed  the  three  thousand  varas  so  desired,  would 
only  amount  to  fifteen  pertenencias,  whereas  they  would  amount 
to  nine  hundred.  The  Junta  evidently  supposed  that  Castillero 
solicited  a  tract  three  thousand  varas  long,  and  of  the  width  of 
one  pertenencia.  As  a  pertenenoia  is  two  hundred  varas  in 
length,  a  tract  three  thousand  varas  long  would  comprise  exactly 
fifteen  pertenencias.  They  overlooked  the  fact  that  the  tract 
was  to  be  three  thousand  varas  "  in  every  direction,11  or  six  thou- 
sand varas  square,  making  nine  hundred  pertenencias. 

If  then,  the  Supreme  Government  had  formally  and  unequiv: 
ocaUy  signified  its  assent  to  this  recommendation  of  the  Junta, 
and  ratified  the  possession  as  represented  by  them,  it  may  well 
be  doubted  whether  in  a  Court  of  Equity  it  could  be  deemed  to 
have  ratified  any  more  than  a  possession  of  fifteen  pertenencias, 
which  was  all  that  Castillero,  speaking  through  the  Junta, 
demanded. 

But  the  fact,  that  the  Junta  thought  it  necessary  to  devote  so 
much  time,  and  to  suggest  so  many  arguments,  to  induce  the 
Supreme  Government  to  ratify  a  supposed  mining  possession  of 
fifteen  pertenencias,  justifies  the  supposition  that  had  they  known 
it  to  have  comprised  nine  hundred  pertenencias,  they  would 
probably  have  withheld  their  recommendation. 

That  both  the  Junta  and  the  Supreme  Government  were 
willing  to  assist  the  enterprise  of  Castillero  by  every  means  in 
their  power,  is  evident.  Their  object  in  so  doing;  was  not  to 
confer  a  favor  on  Castillero  personally,  but  to  promote  the  pro- 
duction of  quicksilver  in  the  largest  quantities,  and  at  the 
cheapest  rates  possible. 

The  same  policy  would  have  forbidden  them  to  give  a  single 
miner  nine  hundred  mines,  of  one  pertenencia  each,  and  thereby 
to  exclude  from  so  large  a  tnw  t  all  miners  who  might  otherwise 
have  discovered  and  developed  new  mines  in  the  vicinity,  and 
increased  the  production  and  diminished  the  price  of  the  metal 
the  Government  was  so  anxious  to  obtain. 
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It  has  appeared  to  me  that  the  very  considerations  urged  by 
the  counsel  of  the  claimant  with  regard  to  the*poliqy  and  interest 
of  Mexico  in  promoting  the  production  of  quicksilver  render  it 
impossible  that  it  could,  consistently  with  that  policy,  have 
oonsented  to  a  monopoly  by  a  single  miner  of  a  mining  tract  of 
such  enormous  dimensions. 

It  is  clear,  therefore,  that  the  Supreme  Government  could  not 
have  intended  to  ratify  the  possession  of  the  three  thousand 
varas  as  mining  pertenenoias. 

But  we  have  already  seen  that  the  approval  by  the  Govern- 
ment of  the  agreement  made  by  the  Junta,  is  conclusively  shown 
not  to  import  a  ratification  or  grant  of  any  pertenenoias  or  lands 
whatsoever;  for  the  terms  of  the  agreement  so  approved  are 
disclosed  to  us  by  the  Junta  itself  and  can  be  ascertained  as 
exactly  as  if  the  formal  instrument  had  been  executed  by  the 
parties,  thd  approval  of  the  Government  appended  to  it,  and 
were  now  before  us. 

It  does  not  appear  that  the  Act  of  Possession  of  Pico  was  ever 
exhibited  either  to  the  Junta  or  the  Supreme  Government.  If 
it  had  been,  it  would  have  disclosed  the  fact  that  the  mine  had 
been  denounced  and  possession  of  it  given,  as  on  the  lands  of 
Jo&6  Reyes  Berreyesa.  It  would  also  have  been  seen  that  the 
Alcalde  had  assumed  to  grant  a  tract  three  thousand  varas  in 
every  direction  from  the  mouth  of  the  mine,  which  must  have 
included  a  large  portion  of  the  land  of  a  private  individual,  even 
mpposing  that  the  mine  itself  might  not  have  been  within  his 
limits.  Adopting  the  obvious  construction  of  the  Act  of  Pos- 
session contended  for  by  the  claimants,  and  regarding  that  act, 
and  the  ratification  asked  for  by.Castillefo,  as  referring  to  a 
tract  of  land  and  not  to  additional  pertenenoias,  and  assuming 
with  the  distinguished  counsel  for  the  claimants,  that  the  Junta 
was  mistaken  in  supposing  that  any  number  of  additional  perte- 
nenoias, whether  fifteen  or  nine  hundred,  were  asked  for,  we  may 
well  doubt  whether  the  Supreme  Government,  if  informed  that 
this  tract  would  in  great  part  include  private  property,  would 
hate  so  readily  made  the  grant.  We  have  no  reason  to  suppose 
that,  as  between  individuals  at  least,  rights  of  property  are  not 
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m  scrupulously  respected  and  enforced  by  the  Mexican  as  by 
other  nations. 

Again,  it  is  contended  that  in  addition  to  the  grant  of  three 
thousand  varas  in  every  direction,  made  by  the  Alcalde  and 
approved  by  the  Supreme  Government,  there  were  also  granted 
to  Castillero  two  square  leagues  of  land,  to  be  measured  in  like 
manner  from  the  mouth  of  the  mine. 

The  mode  adopted  and  the  precautions  observed  by  the 
Supreme  Government  in  signifying  its  willingness  that  such  a 
grant  should  be  made,  will  hereafter  be  adverted  to. 

Our  only  concern  with  it  at  present  is  to  observe,  that  on  the 
claimant's  theory,  the  Supreme  Government  first  ratified  a  con- 
cession of  six  thousand  varas  square,  or  more  than  a  league  and 
a  quarter  in  extent,  and  then  issued  orders  for  a  further  grant 
of  identically  the  same  land,  with  three-quarters  of  a  league  in 
addition.  Its  resolution  with  regard  to  the  latter  is  formally 
and  regularly  communicated  to  the  Governor  of  California,  who 
was  directed  to  take  the  proper  steps  to  carry  out  the  intention 
of  the  Government;  while  with  regard  to  the  former,  its  deter- 
mination is  supposed  to  be  expressed  in  a  declaration  that  it 
approves  a  contract,  the  terms  of  which  we  know,  and  which 
has  no  reference,  nor  could  it  have  had,  to  grants  of  land ;  and 
the  approval  of  which,  if  it  could  by  possibility  be  construed  to 
mean  an  approval  of  all  Castillero's  propositions  would  import 
a  grant  of  the  two  sitios,  as  clearly  as  it  would  import  a  ratifica- 
tion of  the  concession  of  the  six  thousand  varas  square. 

But  the  dispatch  of  Becerra  to  the  Minister  of  Relations 
informs  us  to  what  part  of  Castillero's  petition  the  President 
thought  proper  to  accede,  in  language  too  explicit  to  be  misun- 
derstood. 

After  transcribing  his  letter  to  the  Junta,  Becerra  says :  "And 
I  have  the  honor  to  transcribe  it  to  your  Excellency,  to  the  end 
that  with  respect  to  the  petition  of  SeHor  Castillero,  to  which  his 
Excellency  the  President  ad  interim  has  thought  proper  to  accede, 
that  there  be  granted  to  him  two  square  leagues  as  a  colonist," 
fcc. 

It  is  insisted  by  the  counsel  for  the  claimants,  that  the  words 
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"that  there  he  granted  to  him  two  square  leagues  as  a  colonist,71  are 
descriptive  of  the  petition  of  Castillero  to  which  the  President 
acceded.  The  observation  is  just. :  Such  is  no  doubt  the  true 
construction  of  the  dispatch,  and  it  establishes  beyond  doubt, 
that  in  acceding  to  the  petition  the  President  meant  only  to 
accede  to  that  part  of  it  which  asked  for  a  grant  of  two  leagues 
as  a  colonist,  without  expressing  any  resolution  as  to  the  appli- 
cation for  a.  ratification  of  the  concession  of  three,  thousand 
varas. 

As,  then,  the  supposed  ratification  is  not  contained  in  the 
approval  of  the  contract  of  the  Junta,  nor  in  the  acceding  by 
the  President  to  the  petition  for  two  leagues  in  colonization,  it 
must  be  found,  if  at  all,  in  the  word  "concedido"  or  "granted19 
in  the  acuerdo.  But  for  the  reasons  given  above,  I  am  satisfied 
that  no  such  signification  can  be  attached  to  that  word  in  the 
face  of  the  dispatches  written  in  pursuance  of  the  acuerdo,  and 
which  embody  and  explain  its  meaning. 

But  if  any  doubt  could  remain  as  to  the  true  intention  and 
effect  of  the  approval  of  the  Junta's  contract,  it  would  be  dissi- 
pated by  the  evidence  afforded  by  the  acts  of  the  parties,  of  the 
construction  placed  upon  it  by  themselves. 

Throughout  the  whole  negotiation  for  the  purchase  of  barras 
or  shares  in  the  mine,  conducted  by  Mr,  Negrete  on  behalf  of 
Mr.  Forbes  with  Castillero  in  person,  the  latter,  though  urged  to 
exhibit  his  documents  of  title,  produces  only  the  dispatch  of 
Castillo  Lanzas  for  two  leagues.  In  the  instrument  of  ratifica 
tion  the  mine  is  spoken  of  as  of  three  pertenencias  in  extent, 
and  Castillero  "  cedes  in  favor  of  the  contractors  of  supply 
(aviadores),  and  for  the  sixteen  years  of  his  contract,  the  two 
square  leagues  of  laiyfl.  of  which  the  Government  has  made  him 
a  concession,  as  shown  by  the  official  document  which  he  pre 
sents,  that  it  may  be  inserted  at  the  end  of  the  present  instru- 
ment." 

The  Lanzas  dispatch  is  accordingly  copied  in  the  instrument, 
but  not  the  slightest  allusion  is  made  to  any  other  grant  of  three 
thousand  varas  in  every  direction  made  by  an  Alcalde,  and 
approved  by  the  Supreme  Government. 
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In  all  the  transactions  between  the  parties,  the  idea  is  but  onoe 
suggested,  that  the  approval  of  the  Junta's  contract  with  Castil* 
lero  imported  a  ratification  of  the  Alcalde's  concession  of  three 
thousand  varas. 

It  occurs  in  Alexander  Forbes9  letter  to  James  Alexander 
Forbes  of  February  3, 1850.    In  that  letter  Mr.  Forbes  says : 

"  We  think  at  present  it  may  be  the  best  plan  to  get  an  authen 
treated  copy  of  the  approval  by  the  Mexican  Government  of  the 
three  thousand  varas  given  by  the  Alcalde  on  giving  possession 
of  the  mine.  As  a  doubt  may  be  started  as  to  whether  the 
Alcalde,  acting  as  the  Juez  de  Mineria,  had  a  right  to  make  this 
grant,  yet,  if  approved  by  the  Mexican  Government  before  the 
possession  of  the  country  by  the  Americans,  there  could  be  no 
doubt  on  the  subject  This  takes  in  our  hacienda,  and  unlets 
apposed  by  the  Berreyesas,  would,  I  should  think,  settle  the  ques- 
tion. Castillero  says  such  an  approval  was  given,  and  that  on  his 
arrival  in  Mexico  he  will  procure  a  judicial  copy  of  it.  This  is 
the  plan  we  shall  adopt,  if  we  hear  nothing  from  you  to  alter  this 
resolution. 

"  Since  writing  the  foregoing,  I  have  looked  over  your  private 
letter  to  William  Forbes,  dated  18th  October,  in  which  you  state 
the  limits  or  boundaries  as  follows :  '  The  boundaries  must  be 
expressed  as  joining  on  the  north  and  northwest  by  land*  of  the 
ranchos  de  San  Viccnto  and  de  los  Capitancillos,  and  the  east, 
south  and  west,  by  Serrania  or  Tierras  baldias ' 

"  Castillero  is  not  certain  of  accomplishing  this  latter  plain,  but 
thinks  the  first,  that  is  tlie  three  thousand  varas,  the  best." 

It  will  be  observed  that  this  letter  unmistakably  discloses  the 
"  plan/'  which  James  Alexander  Forbes  had  suggested,  and  Alex- 
ander Forbes  adopted,  of  obtaining  fraudulent  and  antedated 
documents  from  Mexico  expiessing  the  boundaries  of  the  two 
sitios,  &c.  No  reliance  can  therefore  be  placed  on  the  statement 
that  Castillero  said  the  approval  was  given. 

But  whatever  he  may  have  told  Mr.  Forbes,  the  approval  and 
the  agreement  approved  are  before  us,  and  we  have  already 
seen  that  they  contain  no  allusion  to  any  concession  of  land  by 
an  Alcalde. 
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The  silence  of  Castillero  "during  His  negotiations  with  Mr. 
Negrete,  is  far  more  significant  than  any  statement  made  four 
years  afterward  to  Mr.  Forbes,  nor  dan  it  be  said  that  at  the  time 
of  those  negotiations  he  was  ignorant  of  the  action  of  Govern- 
ment ;  for  the  Castillo  Lanzas  dispatch,  then  in  his  possession, 
and  inserted  at  the  end  of  the  contract  of  ratification,  recites  the 
Becerra  dispatch,  which  contains  the  approval  of  the  contract, 
the  parties  were  in  Mexico;  the  public  offices  were  accessible, 
and  it  would  have  been  easy  to  ascertain  what  was  the  contract 
approved.  That  Castillero  knew  what  that  contract  was  cannot 
be  doubted ;  and  yet  he  and  all  the  other  parties,  through  a 
series  of  years,  treat  the  dispatch  as  a  concession  of  two  leagues, 
but  never  suspect  it  to  contain  evidence  of,  or  to  be  in  itself)  a 
ratification  of  the  Alcalde's  gracia,  or  gratification.  Even  so 
late  as  the  date  of  Mr.  Halleck's  affidavit,  James  Alexander 
Forbes,  with  the  notarial  copy  of  the  Lanzas  dispatch  in  his  pos- 
session, never  seems  to  have  imagined  that  the  dispatch  of 
Becerra  inserted  in  it,  and  announcing  the  approval  of  the 
Junta's  contract,  constituted  the  ratification  he  so  muoh  desired 
of  the  Alcalde's  grant  of  three  thousand  varas. 

I  think  it  clear,  therefore,  that  the  dispatch  of  Becerra  cannot 
be  construed  to  import  a  ratification  of  the  action  of  the  Alcalde, 
either  in  respect  to  the-  possession  of  the  mine,  or  to  the  grant 
by  him  of  three  thousand  varas. 

As  to  the  alleged  grant  of  two  leagues.  It  cannot  be  denied, 
that  if  the  documents  produced  by  the  claimants  be  genuine, 
they  show  that  Castillero  presented  a  petition  for  two  square 
leagues  of  land ;  that  this  petition  was  by  the  Junta  de  Fomento 
submitted  to  the  Supreme  Government;  that  the  Junta  was 
formally  apprised  by  the  Minister  of  Justice  that  the  proper 
communication  had  been  sent  to  the  Minister  of  Relations,  that 
suitable  orders  might  be  issued  by  him  with  respect  to  that  part 
of  Castillero's  petition;  that  a  communication  was  accordingly 
sent  to  that  Minister,  informing  him  that  the  President  had 
acceded  to  Castillero's  petition,  and  requiring  him  to  issue  the 
corresponding  orders ;  aiid  that  the  Minister  of  Relations,  in  pur- 
nanae  of  these  instructions,-  transcribed  the  communication  to 
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the  Governor  of  California,  in  order  that  in  conformity  *  ith 
what  the  laws  and  dispositions  on  colonization  provided,  be 
might  put  Se&or  Castillero  in  possession  of  the  said  two  leagues. 

It  is  manifest  that  this  dispatch  of  Castillo  Lanzas  does  not  by 
its  terms  grant  the  land  solicited.  It  contains  no  words  trans- 
lative of  title ;  it  is  not  addressed  to  the  supposed  grantee,  but 
to  the  Governor  of  California';  it  cannot  have  been  intended  to 
serve  as  a  muniment  of  title  to  Castillero,  for  otherwise  it  would 
have  contained  formal  words  sufficient  to  vest  the  estate  in  him.. 
It  is  merely  an  official  communication  addressed  by  one  execu- 
tive officer  to  another,  which,  for  aught  that  appears,  might  as 
well  have  been  sent  to  the  Governor  of  California  by  a  courier 
as  by  the  hands  of  Castillero.  It  contains,  however,  an  une- 
quivocal official  declaration  that  the  President  of  the  Republic 
had  thought  proper  to  accede  to  Castillero's  petition,  and  an 
order  to  put  him  in  possession  conformably  to  the  laws  on 
colonization. 

The  case  thus  resembles  in  some  respects  that  of  United  States 
vs.  Lecompte,  (11  How.  124,)  where  the  claimant  had  obtained  an 
order  from  the  Lieutenant-Governor  directing  the  Procurador 
del  Comun  to  put  him  in  possession,  if  in  so  doing  no  prejudice 
would  result  to  third  persons. 

The  petition  solicited  two  leagues  at  the  place  called  Llan- 
acoco,  to  be  located  so  as  to  include  the  entire  prairie  of  that 
name.  The  Supreme  Court  held  that  the  order  of  the  Lieutenant- 
Governor  could  not  be  construed  to  signify  an  absolute  uncon- 
ditional grant  of  any  specific  land ;  and,  as  it  was  never  pre- 
sented to  the  Procurador,  and  the  land  had  never  been  severed 
from  the  public  domain  by  that  officer,  and  no  occupation  was 
shown  which  could  supply  the  deficiency  by  giving  oertainty 
and  definiteness  to  the  claim,  it  was  rejected. 

If  the  reasoning  of  the  Supreme  Court  be  attentively  con- 
sidered,  it  will  be  seen  that  they  refused  to  treat  the  order  of 
the  Lieutenant-Governor  as  an  absolute  grant,  for  two  reasons : 
1st.  Because  it  directed  the  petitioner  to  be  put  in  possession, 
"if  in  so  doing  no  prejudice  could  result  to  third  persons,"  and 
the  matter  was  referred  to  an  officer,  to  whom  the  duty  was 
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confided  of  ascertaining  the  means,  &c,  of  the  petitioner  apd 
"judging  of  the  propriety  of  the  grant."  And  2d.  Because  the 
land  was  not  severed  from  the  public  domain  by  the  description 
in  the  concession,  or  by  authorized  survey,  or  by  any  definite 
occupation. 

.  It  may,  I  think,  be  inferred  from  the  whole  opinion,  that  if  the 
concession  had  described  any  tract  which  could  be  identified, 
and  the  petitioner  had  occupied  it,  the  claim  would  have  been 
confirmed/ notwithstanding  the  omission  to  present  the  order  to 
the  Procurador.  In  the  case  at  bar,  the  Governor  ia  ordered  to  put 
the  petitioner  in  possession  "in  conformity  with  what  is  prescribe 
in  the  laws  and  dispositions  on  colonization.11 

The  2d  article  of  the  law  of  1824,. declares  that  "those  lands 
of  the  nation,  which  are  not  the  property  of  any  individual,, 
corporation  or  town,  are  the  subject  of  this  law,  and  may  be 
colonized." 

The  first  step  to  be  taken  by  the  Governor,  in  execution  of 
the  order,  would  have  been  to  ascertain  whether  the  land  was 
within  the  colonization  law — that  is,  whether  it  was  the  land  of 
the  nation,  or  belonged  to  any  private  individual;  precisely  as 
the  Procurador  was  to  ascertain  whether  by  putting  the  peti- 
tioner in  possession,  any  injury  would tesult  to  third  parties. 

To  construe  this  dispatch  as  an  absolute  grant  of  a  specifie 
tract,  we  must  suppose  Castillero  to  have  practiced  on  the  Gov* 
eminent  a  gross  fraud,  either  by  concealing  or  misstating  the 
facts.  For,  even  admitting  that  he  had  reason  to  believe  that 
the  mine  itself  was  not  within  the  limits  of  Berreyesa,  he  must 
have  known  that  a  tract  of  two  leagues  measured  in  all  direc- 
tions from  the  mouth  of  the  mine,  would  certainly  have  included 
tt  portion  of  his  land. 

The  counsel  for  the  claimants,  feeling,  no  doubt,  the  force  of 
this  objection,  suggested  that  it  was  intended  that  inquiry  should 
be  made  by  the  Governor,  and  the  two  leagues  were  to  be  located 
in  such  a  way  as  not  to  include  private  land.  But  this  admis 
sion  proves  that  the  duties  to  be  performed  by  the  Governor 
were  exactly  those  assigned  to  the  Procurador  del  Comun,  is 
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the  case  referred  to ;  and  if  the  order  to  put  in  possession  wu 
not  a  grant  in  that  case,  neither  dan  it  be  so  considered  in  this. 

The  case  at  bar  is,  in  some  respects,  stronger  than  that  reported ; 
for  here,  the  order  was  addressed  to  the  Executive  of  a  Depart- 
ment to  whom,  by  the  laws,  in  conformity  to  which  the  order 
was  to  be  executed,  it  belonged  to  issue  the  formal  title  for  the 
.land,  while  the  functions  of  the  Procurador  were  merely  to 
inquire  into  and  report  the  circumstances  of  the  fttitioner,  and 
to  mark  off  and  sever  from  the  public  domain  the  land  granted. 

Had  the  Governor  and  Departmental  Assembly,  in  ignorance 
of  the  application  of  Castillero,  and  the  action  of  the  Supreme 
Government  upon  it,  regularly  granted  the  same  land  to  another 
person,  in  strict  conformity  with  the  colonization  laws,  I  cannot 
doubt  that  his  title,  though  subsequent  in  date  to  the  dispatch 
of  Lanzas,  would  have  prevailed ;  and  on  the  reception  of  that 
dispatch  the  Governor  would  either  have  refrained  from  execut- 
ing it  at  all,  or  would,  more  probably,  have  allowed  Castillero 
to  take  his  two  leagues  out  of  the  nearest  body  of  ungranted 
land. 

In  the  very  ingenious  brief  filed  by  the  counsel  for  the  United 
States,  it  is  observed  : 

"  The  theory  of  government  for  the  Mexican  Territories  or 
Departments  was,  that  all  the  powers  of  government  were  exer- 
cised immediately  by  the  local  Political  Chief  or  Governor, 
through  whom  the  will  of  the  Supreme  Central  Authority  at  the 
City  of  Mexico  was  transmitted,  and  by  the  action  of  which 
functionary,  and  not  otherwise,  it  became  operative  on  persons 
and  things.  It  was  a  government  of  governments — the  plan 
which  Spain  established  in  the  beginning  for  the  government  of 
the  Indies,  and  which  Mexico  continued  to  this  extent  without 
a  change.  Its  model  was  the  organization  of  an  army.  It  wad 
the  same  whether  the  Sovereign's  will  was  expressed  in  the  foni 
of  a  general  law,  or  some  particular  disposition  like  a  grant ;  all 
were  alike  instructions  to  an  inferior  officer.  They  were  not 
binding  on  him  until  known,  nor  effective  until  obeyed — until 
he  had  done  or  suffered  another  to  do  that  which  was  required. 

"  The  Local  Representative  of  the  National  Sovereignty 
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invested  with  all  the  active  powers  of  Government  in  this  De- 
partment. He  alone  could  manifest  the  grantor's  will,  and  from 
Mexico  no  more  could,  come  than  the  impulse  which  should 
move  him  to  act.  In  these  titles,  nothing  was  done  here,  even 
the  mining  title  being  an  original  grant  in  Mexico.  The  Local 
Representative  has  never  acted,  and  therefore  there  has  been  no 
expression  of  the  grantor's  will." 

In  this  lucid  exposition  of  the  general  theory  on  which  the 
vast  governmental  machinery  of  the  ancient  Spanish  Monarchy, 
and  measurably  that  of  Mexico,  were  constructed,  I  entirety 
concur.  But  if  it  be  argued  that  because  the  will  of  the  Sover 
eign  was  ordinarily  communicated  to  and  executed  by  subordi 
nate  agents,  he  had  no  power  himself  directly  to  act  upon  person, 
and  things  without  intervention. of  the  local  authority,  I  cannot 
assent  to  the  conclusion ;  for  the  will  of  an  absolute  Sovereign 
can  be  ^Manifested  in  whatever  fown  he  may  choose  to  adopt; 
and  had  the  King  of  Spain  seen  fit  to  make,  under  his  own  hand 
and.  seal,  a  grant  to  a  subject* in  a  remote  province,  I  eannot 
suppose  that  the  royal  patent  in  the  subject's  hands  would  not 
have  been  respected  by  the  subordinate  authorities,  notwith 
standing  that  the  title  had  been  transferred,  and  the  grant  oon 
summated  without  their  intervention. 

Nor  is  it  certain  that  the  order  of"  the  Sovereign  to  a  subor- 
dinate to  make  a  grant  to  a  subject,  or  do  any  other  act  in  the 
performance  in  which  he  is  interested,  is  a  mere  nullity,  until 
known  to  and  obeyed  by  the  inferior  officer. 

If,  as  is  admitted,  the  impulse  which  moves  the  subordinate 
to  act,  rightfully  proceeds  from  the  central  authority — if  the 
subordinate  has  no  discretion  in  the  premises,  but  must  obey, 
and  his  duties  are  purely  ministerial  and  executive,  it  would 
seem  that  the  sovereign  disposition  which  required  him  to  a"t> 
cannot  be  regarded  as  a  mere  nullity,  even  though  never  in  fact 
obeyed.  ; 

Such,  I  understand  to  have  been  the  ruling  of  the  Supreme 
Court  in  a  recent  case,  where  an  order  to  the  Governor  that  a 
particular  island  should  be  assigned  to  an  individual  was  held 
itself  "to  adjudicate  the  title;"  the  formal  issuing  of  the  title- 
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papers  being  a  merely  ministerial  act  to  be  performed  by  the 
Governor. 

It  is  true,  that,  in  that  case,  the  order  was  received  and  obeyed 
and  the  title  issued.  But,  the  language  of  the  Supreme  Court  is 
explicit,  that  the  dispatch  "operated  of  itself  to  adjudicate  the 
title  to  the  claimants"  This  case  will  be  more  fully  considered 
hereafter. 

But  whether  a  notice  of  the  superior  will  must  have  been  given 
to  the  local  representative  of  the  Government,  and  that  will,  must 
have  been  obeyed  before  it  could  affect  the  rights  of  persons,  or 
the.  condition  of  things;  or  whether,  as  seems  to  be  considered 
by  the  Supreme  Court,  the  sovereign  disposition,  though  un- 
known to,  and  unobeyed  by,  the  local  authority,  had  an  imme- 
diate and  independent  operation,  it  is  clear  that  by  the  uniforrr 
practice  of  the  Spanish  and  Mexican  Governments,  the  dispos 
tions  of  the  sovereign  authority  always  contemplated  the  instn< 
mentality  of  the  local  subordinate. 

I£  therefore,  in  this  case  the  Government  had  known  that  tl  e 
tract  solicited  was  public  land,  and  that  no  objection  whatev  j 
existed  to  making  the  grant,  it  would  have  been  a  signal  depar- 
ture from  its  ancient  and  established  practice  to  issue  the  grant 
directly  to  the  applicant 

In  treating,  then,  this  dispatch  as  an-  .order  to  make  a  grant* 
we  suppose  the  Government  to  have  conformed  to  its  immemo- 
rial and  traditional  usages.  While  to  consider  the  dispatch  as 
itself  conveying  the  title,  and  containing  merely  an  order  to  the 
Governor  to  put  the  claimant  in  possession  of  land  already 
granted  to  him  by  the  direct  act  of  the  Supreme  Government, 
is  to  suppose  the  latter  to  have  adopted  an  exceptional  mode  of 
proceeding,  inconsistent  with  that  pursued  in  the  island's  case, 
and  with  the  theory  on  which  the  whole  system  of  government 
was  organized. 

For  these  reasons  I  cannot  regard  the  dispatch  of  Lanzas  as  a 
direct  grant  of  the  two  leagues  referred  to. 

Taking  this  view  of  the  dispatch,  we  cannot  account  for  the 
very  explicit  declarations  of  the  Mexican  Commissioners,  that 
VOL.  IL  22 
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no  grants  bad  been  made  of  land  is  California  jwbeequent  to 
May  13, 1846. 

For,  even  if  tbeir  researches  bad  extended  to  tbe  official  cor- 
respondence of  Ministers  of  Relations  who  had  held  office  from 
the  date  of  the  declaration,  and  they  had  discovered  tbe  dispatch 
of  Lanzas,  they  regarded  it  but  as  an  order  to  tbe  Governor  to 
make  a  grant,  which  they  knew  could  never  have  been  acted  on. 
The  truth  of  their  declarations,  therefore,  to  the  American  Com- 
missioner, is  thus  entirely  consistent  with  the  genuineness  of  the 
documents,  while,  if  the  dispatch  be  considered  to  import  an 
absolute  and  present  grant,  we  are  driven  to  choose  between 
two  alternatives — one,  that  tbe  Commissioners  were  guilty  of  a 
deliberate  falsehood — the  other,  that  the  dispatch  itself  is  a 
forgery. 

But  the  dispatch,  though  not  itself  a  grant,  is,  nevertheless, 
evidence  that  the  Supreme  Government  acceded  to  Castillero's 
petition;  and  it  is,  at  least,  an  order  that  a  grant  should  be 
made  to  him  by  the  Government  of  California,  in  conformity 
with  the  colonization  laws,  t.  e.  if  the  land  were  vacant  and  no 
other  insuperable  objection  existed. 

Giving  then  this  construction  to  the  dispatch,  let  us  consider 
its  legal  effect — and  here  we  i  re  fortunately  not  without  autho- 
rity to  guide  us. 

In  the  case  of  Andres  Castillero  vs.  The  United  States,  for  the 
Island  of  Santa  Cruz  (28  How.  464),  the  claimant  relied  on  a 
dispatch  of  the  Minister  of  Interior,  in  many  respects  resembling 
that  of  Castillo  Lanzas. 

In  that  dispatch  the  Minister  informs  the  Governor,  that  in 
consideration  of  the  services  and  merits  of  Castillero,  the  Presi- 
dent directs  him  (the  Minister)  "  to  recommend  Castillero  very 
efficaciously'  to  your  Excellency  and  the  Departmental  Junta,  in 
urder  that  before  proceeding  to  the  distribution  which  should  be 
made  conformably  to  the  laws,  and  as  is  directed  in  the  order  of 
this  date,  of  the  lands  of  the  islands  adjacent  to  that  peninsula, 
there  be  assigned  to  that  individual  the  one  which  he;  may  select 
of  those  nearest  to  the  place  where  he  should  reside  with  the 
troops  under  his  orders," 
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It  will  be  noticed  that  the  terms  of  this  dispatch  are  not  in 
tome  respects  so  strong  as  those  of  the  dispatoh  of  Lansas. 

It  is  not  said  that  the  President  has  aooeded  to  a  petition 
for  any  particular  island  or  tract  of  land.  Castillero  is  merely 
"  recommended  very  efficaciously  to  the  Governor  and  Depart 
mental  Junta,"  and  this  recommendation  is  made  in  order  that 
there  be  "assigned19  to  him  the  island  he  may  select,  &o.;  con* 
templating,  evidently  the  exeoution  and  delivery  by  the  Gov- 
ernor of  the  formal  title  for  the  island  so  selected.  In  the 
Lanzas  dispatch,  the  President's  assent  to  the  petition  is  commu- 
nicated to  the  Governor,  "in  order  that  he  may  put  Castillero  in 
possession  of  the  land  " — an  expression  which  has  afforded  room 
for  the  construction  that  no  further  title-paper  was  designed  to 
be  issued. 

In  the  Santa  Cruz  Island  case,  the  Supreme  Court  held  that 
"the  dispatoh  of  the  Government  operated  to  adjudicate  the 
title."    Its  language  is : 

"  They  (the  Governor  and  the  Junta)  were  accordingly  directed 
not  to  proceed  to  make  adjudications  under  the  previous  order 
until  the  assignment  of  the  title  to  this  claimant  was  perfected, 
but  they  were  not  required  to  make  the  assignment  or  to  cause  it 
to  be  made. 

"To  accomplish  that  purpose,  and  to  carry  into  effect  the 
command  of  the  President,  two  things  only  were  necessary'  to 
be  done ;  one  was  to  be  performed  by  the  claimant,  and  the 
other  was  a  ministerial  act.  It  was  the  claimant  who  was  to 
make  the  selection,  and  if  it  was  a  proper  one,  near  the  place  where 
he  was  stationed  with  his  troops,  nothing  remained  but  to  make 
the  assignment  as  described  in  the  dispatoh.  Emanating  as  the 
dispatch  did  from  the  supreme  power  of  the  nation,  it  operated 
of  itself  to  adjudicate  the  title  to  the  claimant,  leaving  no  discretion 
to  be  exercised  by  the  authorities  of  the  Department.  Neither  the 
Governor  nor  the  Assembly  nor  both  combined,  could  withhold 
the  grant  after  a  proper  selection,  without  disobeying  the  ex- 
press command  of  the  Supreme  Government.  Nothing  therefore, 
remained  to  be  dome,  but  h  issue  the  title-papers,  and  that  was 
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the  proper  duty  of  the  Governor  as  the  Executive  organ  of  the 
Department. 

This  language  would  seem  too  clear  for  misconstruction.  It 
seems  to  me  an  express  decision,  that  an  order  of  the  Supreme 
Government  directing  the  Governor  of  a  Department  to  make  a 
grant,  operates  to  adjudicate  the  title  to  the  land  specified.  It 
could  not,  however,  have  been  meant  that  the  order  itself  was 
an  absolute  grant ;  for  it  was  evident  that  the  formal  grant 
was  to  be  made  by  the  Governor,  and  besides  it  did  not  refer  to 
any  particular  island,  but  to  such  island  as  Castillero  might 
select ;  and  it  was  only  after  the  selection  was  made  and  found 
to  be  a  proper  one,,  that  the  title  attached  to  any  particular  piece 
of  land. 

If  such  were  the  effect  of  the  order  of  Pesada,  I  am  unable  to 
perceive  why  the  Castillo  Lanzas  dispatch  must  not  be  con- 
sidered to  have  had  a  like  operation.  The  direction  in  that 
dispatch  to  the  Governor  to  put  Castillero  in  possession  in  con- 
formity with  the  laws  and  dispositions  on  colonization,  confided 
no  more  discretion  to  him  than  the  duty  of  seeing  that  the  island 
selected  was  a  proper  one,  confided  to  the  Governor  in  the  case 
before  the  Supreme  Court ;  ar  d  if  the  issuing  of  the  title-papera 
in  that  case  was  a  "merely  ministerial  act,"  to  be  done  in  respect 
of  land,  the  title  of  which  had  already  been  adjudicated  to  the 
claimant,  the  same  view  must  be  taken  of  the  action,  which  con 
struing  the  Lanzas  dispatch  least  favorably  for  the  claimants, 
Governor  Pico  was  in  this  case  ordered  to  take.. 

It  is  contended  that  the  President  of  Mexico  had  no  authority 
to  make  the  order  for  a  grant  contained  in  the  Lanzas  dispatch. 

But,  1st.  It  is  apparent,  both  from  the  action  of  the  Supreme 
Government  in  this  case,  as  well  as  in  that  of  the  islands  on  the 
coast,  that  it  exercised  the  power. 

The  presumption,  therefore,  arises,  that  it  nad  the  authority  it 
exercised.  "  The  public  acts  of  public  officers  purporting  to  be 
exercised  in  an  official  capacity,  and  by  public  authority,  are 
not  to  be  presumed  to  be  usurped,  but  a  legitimate  authority 
previously  given  or  subsequently  ratified,  which  is  equivalent" 
The  United  States  vb.  Arredondo,  (6  Pet.  728.) 
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2.  The  Colonization  Law  of  1824,  while  it  enjoined  upon  the 
States  of  the  Confederation  the  duty  of  making  laws  or  regula 
tions  for  colonizing  within  their  respective  limits,  committed  the 
whole  subject  of  colonization  in  the  Territories  to  the  Supreme 
Executive. 

The  16th  article  of  that  law  provides,  that  'the  Executive 
shall  proceed  in  conformity  with  the  principles  established  to 
the  colonization  of  the  Territories." 

In  pursuance  of  this  authority  the  Supreme  Executive,  in 
1828,  framed  the  regulations  which  prescribed  the  mode  in  whioh 
the  colonization  of  the  Territories  should  be  effected. 

tt  was  from  the  dispositions  thus  made  by  the  Supreme  Ex- 
ecutive,  that  the  Governor  and  Junta  in  the  Territory  of  Cali- 
fornia derived  all  their  powers  with  respect  to  the  granting  of 
land.  * 

Had  the  President  seen  fit  to  confide  the  authority  to  grant, 
either  to  the  Governor  alone,  to  the  Prefects  of  the  Partidas,  or 
to  local  Commiseioners,  he  might  have  done  so,  or  he  might 
have  retained  it  exclusively  to  himself. 

The  regulations,  in  fact,  provided  that  concessions  made  by 
the  Governor  should  not  be  definitely  valid  unless  approved  by 
the  Departmental  Assembly ;  and,  in  case  its  approval  was  not 
obtained,  the  Governor  was  to  report  to  tjie  Supreme  Govern- 
ment for  its  decision. 

Grants  made  to  "  empresarios"  were,  by  the '  7th  regulation, 
not  to  be  held  as  definitely  valid  until  the  approval  of  the  Su- 
preme Government  was  obtained. 

It  thus  appears,  not  only  that  the  authority  of  the  Governors 
with  respect  to  colonization  was  not  immediately  conferred  by 
any  law  of  Congress,  and  owed  its  existence  to  discretionary 
regulations  of  the  Supreme  Executive,  but  that  by  those  very 
regulations  the  Executive  reserved  to  itself  an  important  part 
of  the  granting  power.  After  the  adoption  of  the  Central  Sys- 
tem, and  the  division  of  the  whole  Republic  into  Departments, 
the  right  to  dispose  of  all  the  lands  belonging  to  the  nation 
seems  to  have  been  confided  to  the  Supreme  Executive.  The 
La\i  of  1887  gave  to  the  President  authority  to  sell  or  pledge 
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them,  and  by  his  decree  of  11th  of  March,  1842,  other  important 
and 'fundamental  changes  in  the  colonization  laws  with  regard 
to  foreigners  were  made  by  General  Santa  Anna. 

It  is  said  by  making  a  grant  directly  to  an  individual,  or  in 
directing  the  Governor  of  a  Department  to  make  one,  the  Presi- 
dent violated  an  existing  law,  which  even  an  absolute  monarch 
cannot  do ;  for  he  may  abrogate  or  modify  the  law,  yet  while  it 
remains  unrepealed  he  cannot  violate  it. 

The  general  principle  is  admitted,  but  its  application  to  this 
case  is  not  perceived. 

That  the  President,  by  the  law  of  1824,  could  have  reserved 
to  himself  the  whole  right  of  making  grants  in  the  Territories, 
has  already  been  shown.  Such  a  disposition,  though  not  hi 
accordance  with  the  ordinary  policy  of  the  Spanish  and  Mexican 
Governments,  which  intrusted  the  administration  of  local  aflain 
to  local  subordinates  by  whom  the  orders  of  the  Supreme  Gov- 
ernment were  carried  into  effect,  would,  nevertheless,  have  been 
legal  and  within  the  limits  of  the  discretion  confided  to  the  Exec- 
utive by  the  law  of  1824. 

This  power  he  still  retained,  notwithstanding  that  he  had 
framed  general  regulations  on  the  subject  for  the  guidance  of  the 
Governments  of  the  Territories ;  for  those  regulations  were  the 
mere  creature  of  the  President,  and  could  not  deprive  him  or 
his  successors  of  the  general  powers  given  him  by  law,  or  of  the 
right  to  act  directly  in  special  cases  by  making  the  grant  him- 
self or  by  ordering  the  Governor  to  do  so. 

The  Governor  of  a  Department  had  no  power  to  grant  lands 
by  virtue  of  his  office,  or  conferred  on  him  as  such  by  law. 

All  his  authority  to  grant  was  derived  from  the  regulations 
of  the  Executive,  of  whom  he  was  but  the  agent  and  the  instru- 
ment He  was  at  all  times  subject  to  Executive  instructions,  and 
the  President  might  at  his  discretion  withdraw  any  lands  from 
colonization,  prescribe  new  qualifications  for  grantees,  or  in  anj 
oilier  manner  modify  the  Governor's  authority  with  respect  to 
grants,  or  direct  him  as  to  its  exercise. 

That  he  did  so  interpose  with  regard  to  certain  Mission  lands 
which  the  Governor  and  Assembly  were  about  to  grant  is  well 
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known,  and  this  Court  has  decided  grants  in  violation  of  the 
order  of  the  Executive  to  be  invalid.  The  islands  cases  and 
the  case  at  bar  furnish  additional  instances  of  the  exercise  of  the 
same  power. 

I  confess  myself  unable  to  understand  how  a  grant  by  the 
President,  still  less  an  order  to  his  local  subordinate  to  make  a 
grant  can  be  deemed  such  a  violation  of  the  law  as  no  absolute 
monarch  could  commit,  or  indeed  any  violation  of  law  whatso 
ever. 

8d.  The  question  is  decided  by  the  Supreme  Court  in  the  case 
which  has  been  referred  to. 

If  the  Supreme  Government  had  power  to  direct  the  title- 
papers  to  be  issued,  and  the  dispatch  operated  to  adjudicate  the 
title  in  that  case,  it  must  be  deemed  to  have  possessed  the  same 
authority,  and  a  similar  operation  must  be  attributed  to  the 
dispatch  in  the  case  at  bar. 

But  it  is  urged  that  a  distinction  should  be  drawn  between 
the  cases,  on  the  ground  that  islands  on  the  coast  were  not 
within  the  Colonization  Law  of  1824,  and  therefore  might  be 
granted  directly  by  the  Supreme  Executive,  but  that  he  had  no 
authority  to  act  in  relation  to  lands  embraced  within  the  pro 
visions  of  that  law,  except  in  obedience  to  it,  and  in  conformity 
with  the  regulations  of  1828. 

It  has  already  been  shown  that  under  the  Colonization  Law 
the  President  had  authority  either  directly  to  grant,  or  to  order 
the  Governor  to  grant,  public  lands  in  the  territories.  But  his 
power  to  grant  islands  was  also  derived  from  the  same  law,  and 
in  making  the  grant  of  the  island  of  Santa  Cruz,  the  validity  of 
which  has  been  affirmed  by  the  Supreme  Court,  he  acted  in  strict 
obedience  to  it. 

It  will  also  be  seen  that  the  judgment  of  the  Supreme  Court 
is  not  based  on  the  supposed  existence  of  any  authority  in  th* 
Executive  not  derived  from  the  law  of  1824 ;  and  also  that  his 
right  to  repeal  or  modify  at  his  will,  in  a  particular  case,  his 
own  general  regulations  which  imposed  rules  on  the  subordinate 
local  authorities,  is  impliedly  recognized  in  the  decisions  re- 
ferred to. 
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The  4th  article  of  the  law  of  1824  provides,  that  "the  lands 
embraced  within  the  twenty  leagues  bordering  on  any  foreign 
nation,  or  within  ten  leagues  of  the  seaooast,  cannot  be  colonized 
without  the  previous  approbation  of  the  Supreme  Executive 
power." 

As  by  the  previous  section  of  the  law,  the  Congresses  of  the 
various  States  were  directed  to  enact  laws  and  regulations  for 
colonization  within  their  respective  territories,  while  by  Art  16 
a  similar  duty  was  enjoined  upon  the  Supreme  Executive  with 
respect  to  lands  within  the  territories,  it  is  obvious  that  the  4th 
article  was  intended  chiefly  to  restrict  the  power  of  the  States 
rather  than  that  of  the  Executive,  whose  assent  to  the  grant  was 
all  that  was  required. 

In  the  case  of  The  United  States  vs.  Arguelb,  (18  How.,  648,) 
it  was  held  by  the  Supreme  Court  that  the  "  colonization"  spoken 
of  in  the  4th  article  must  be  construed  to  mean  colonization  by 
foreigners,  and  not  the  distribution  of.  lands  to  individuals  and 
families. 

The  power  of  the  Governors  of  California  to  grant  lands  within 
the  ten  littoral  leagues  might  perhaps  have  been  sustained,  ewn 
if  the  4th  article  be  construed  to  apply  to  grants  to  individuals, 
on  the  ground  that  the  absence  of  any  express  prohibition  in  the 
regulations,  and  the  constant  exercise  of  the  power  with  the  full 
knowledge  of  the  Supreme  Government,  authorize  the  pre 
tumption  that  the  approval  required  by  the  4th  article  was  in 
act  given. 

However  this  may  be,  it  is  clear  that  the  Governors  of  Cali- 
fornia did  not  assume  to  grant  the  islands  on  the  coast  without 
the  previous  permission  of  the  Supreme  Government  Applica- 
tion for  such  permission  was  accordingly  made,  and  it  was  final  1\ 
communicated  to  the  Departmental  authorities  in  the  dispatch  of 
Pesada  of  July  20, 1888. 

When,  therefore,  the  President  ordered  a  grant  of  an  island  tc 
be  mad  3,  which  order  the  Governor  obeyed  by  issuing  the  title- 
papers  the  grant  was  in  strict  conformity  with  the  colonization 
laws. 

Foi  that  law  confided  to  the  Supreme  Executive!  as  has  been 
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observed,  the  whole  subject  of  colonization  within  the  territories, 
nor  did  it  impose  any  limits  on  the  exercise  of  his  discretion, 
except  that  the  colonization  ^aa  to  be  conducted  according  to 
the  principles  established  by  the  law. 

Those  principles  were  of  a  general  character,  and  fixed  nothing 
as  to  the  particular  agencies  or  mode  to  be  adopted  in  conferring 
the  title  upon  the  colonist. 

In  the  case  of  lands  within  the  ten  littoral  leagues,  the  law 
itself  forbade  their  colonization  without  the  previous  approbation 
of  the  Supreme  Executive  power.  The  general  regulations 
therefore,  by  which  the  Supreme  Executive  authorized  the 
Governors  and  Juntas  of  the  Departments  to  grant  public  lands, 
were  never  construed  to  authorize  them  to  grant  the  islands  on 
the  coast,  and  as  observed  by  the  Supreme  Court,  the  power  to 
make  such  grants  was  neither  claimed  nor  exercised  by  the 
Departmental  authorities  prior  to  the  20th  day  of  July,  1838, 
when  the  "previous  approbation  of  the  Supreme  Executive" 
required  by  the  law  was  communicated  to  them. 

That  approbation  having  been  thus  obtained,  the  Departmental 
authorities  proceeded  to  grant ;  and  in  so  doing  acted  in  precise 
conformity  with  the  colonization  laws. 

It  had  appeared  to  this  Court,  that  the  effect  of  that  dispatch 
was  simply  to  communicate  to  the  Departmental  authorities  the 
assent  of  the  Supreme  Executive  that  the  islands  should  be 
granted,  and  thus  to  bring  them  within  the  general  regulations 
which  prescribed  the  mode  in  which  all  grants  should  be  made. 
Those  regulations  required  the  concurrence  of  the  Depart- 
mental Assembly  to  give  definitive  validity  to  the  grant  by  the 
Governor;  but  inasmuch  as  the  Supreme  Court  had  decided 
that  even  without  the  concurrence  the  grant  was  valid,  unless 
the  grantee's  right  had  been  forfeited  by  abandonment,  it  seemed 
to  me  that  a  similar  rule  should  be  observed  with  respect  to  the 
grants  of  islands,  which,  by  the  previous  assent  of  the  Supreme 
Executive,  had  been  brought  within  the  general  regulations. 

This  view,  however,  the  Supreme  Court  decided  to  be  erro- 
neous, and  held  that  the  dispatch  prescribed  a  new  rule  on  the 
subject,  and  that  the  general  regulations  did  not  apply  to  it. 
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The  mode  of  granting  indicated  in  the  dispatch  of  Pesada  wa* 
therefore,  to  be  strictly  followed,  and  inasmuch  as  the  Depart 
mental  Assembly  Ead  not  concurred,  the  grant  to  Osio  wa? 
adjudged  to  be  void. 

But  the  reversal  of  the  decision  of  the  District  Court  on  tin  a 
point,  in  no  way  shows  that  the  Supreme  Court  did  not  oonsidei 
grants  of  islands,  when  made  in  pursuance  of  either  the  general 
or  special  regulations  of  the  Executive,  as  not  made  under  the 
colonization  law. 

On  the  contrary,  it  appears  to  me  manifest,  that  neither  in  the 
case  of  Osio,  nor  in  that  of  Castillero,  do  the  Supreme  Court 
base  their  decision  on  the  idea  that  grants  of  islands  were  not 
within  the  colonization  law  of  1824 ;  but  that  they  reject  the 
first  claim,  because  in  their  opinion  the  grant  was  not  made  in 
the  manner  prescribed  by  the  Executive,  to  whom  that  law 
committed  the  whole  power  over  the  subject,  and  they  oonfirm 
the  second  claim  because  the  Executive  instructions  were  fol- 
lowed. It  is  explicitly  stated  in  the  opinion,  "that  it  is  imma 
terial  whether  or  not  the  power  to  grant  the  islands  on  the 
coast  was  vested  in  the  Governor/'  (t.  e.  by  the  General  Execu- 
tive regulations  of  1828),  for  the  effect  of  the  dispatch  "  was  to 
repeal  the  previous  regulations  on  the  subject,  and  to  substitute 
a  new  one  in  their  place." 

As  this  power  of  making  regulations,  with  respect  to  coloni- 
zation in  the  territories,  was  conferred,  in  terms,  on  the  Supreme 
Executive,  by  the  Colonization  law,  and  was  precisely  that 
which  it  exercised  when  the  General  Executive  regulations  of 
1828  were  framed,  I  confess  myself  unable  to  perceive  how  a 
grant  of  an  island  on  the  coast,  made  in  obedience  to  Executive 
instructions,  was  not,  in  every  respect,  a  grant  under  the  Coloni 
eation  laws,  nor  can  I  discover  any  foundation  for  the  distinction 
attempted  to  be  drawn  between  the  case  at  bar  and  that  of  the 
island  of  Santa  Cruz.  The  lands,  in  both  oases,  were  open  to 
gra?it  under  the  general  law ;  and  even,  if  the  granting  of  the 
islands  on  the  coast  to  individuals  be  considered  to  be  embraced 
within  the  provisions  of  the  4th  article,  and  that  grants  of  lands 
within  the  littoral  leagues  were  not,  the  only  distinction  between 
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the  oases  would  be,  that  in  one  the  previous  assent  of  the  Execu- 
tive was  necessary,  while  in  the  other  it  was  not.  Each,  when 
regularly  granted,  must  be  held  to  have  been  granted  under  the 
colonization  laws.  When,  therefore,  in  the  Santa  Cruz  Island 
case,  the  Supreme  Court  held  that  the  dispatch  of  the  Minister, 
ordering  one  of  the  islands  to  be  assigned  to  Castillero,  " oper- 
ated to  adjudicate  the  title,"  the  same  construction  must  be  given 
to  the  dispatch  in  this  case,  which  states  that  the  President  has 
acceded  to  a  petition  for  two  leagues,  and  orders  the  Governor 
to  put  the  petitioner  in  possession. 

As,  then,  the  Lanzas  dispatch  "  operated  to  adjudicate  the  title" 
to  the  claimant,  he  must  be  held  to  have  acquired  an  inchoate 
title,  Which,  if  founded  on  such  equitable  considerations  as  would 
have  bound  the  former  Government  to  complete  it  by  issuing 
the  formal  title-papers,  this  Government  is  equally  bound  tc 
respect 

Had  the  claimant  been  an  ordinary  colonist,  and  relying  on 
the  action  of  the  Supreme  Government  on  his  petition,  settled 
upon  and  occupied  the  land,  building  a  house  upon  and  culti- 
vating it,  and  had  the  United  States  found  him  in  the  enjoyment 
of  an  undisputed  possession,  it  cannot,  I  think,  be  doubted  that 
his  possession  would  have  been  undisturbed  and  his  title  con- 
firmed, even  though  he  had  neglected  to  obtain  from  the  Gover- 
nor the  formal  grant. 

But  no  such  possession  was  taken  in  this  case,  nor  was  the 
concession  received  in  California  or  even  known  to  have  been 
made,  until  after  the  subversion  of  the  Mexican  authority. 

The  question  therefore  arises:  Were  there  any  antecedent 
equitable  .considerations  on  which  the  concession  was  founded, 
such  as  would  have  bound  the  conscience  of  the  Mexican 
Govewvuent  to  perfect  it  ? 

That  an  antecedent  consideration,  such  as  the  patriotic  and 
public  services  of  the  grantee,  is  one  which  a  Court  of  Equity 
cannot  disregard,  has  been  expressly  decided  by  the  Supreme 
Court 

In  the  case  of  Frem&nt  vs.  the  United  States,  the  Court  says : 

"The  grant  was  not  made  merely  to  carry  out  die  policy  of 
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the  colonization  laws,  but  in  consideration  of  the  previous  public 
and  patriotic  services  of  the  grantee ;  and  although  this  cannot 
be  regarded  as  a  money  consideration,  making  the  transaction  a 
purchase  from  the  Government,  yet  it  is  the  acknowledgment 
of  a  just  and  equitable  claim,  and  when  the  grant  was  made  on 
that  consideration,  the  title  in  a  Court  of  Equity  ought  to  be  as 
firm  and  valid  as  if  it  had  been  purchased  with  money  on  the 
same  conditions."     17  How.  558. 

If,  then,  antecedent  considerations  of  this  nature  are  to  be 
looked  to,  in  determining  whether  the  former  Government  was 
under  any  equitable  obligation  to  perfect  the  title  of  the  claim- 
ant, it  is  perhaps  not  easy  to  imagine  a  case  where  the  merits  of 
the  petitioner  and  the  consideration  rendered  by  him  for  a  small 
tract  of  land  in  a  remote  Department  could  be  greater. 

The  immense  value  of  the  discovery  he  had  made  to  the  great 
mining  interests  of  Mexico,  need  not  be  dwelt  upon.  Our  own 
experience  in  California  enables  us  at  once  to  appreciate  how 
indispensable  is  an  ample  and  cheap  supply  of  quicksilver  to  the 
development  of  mines  of  the  precious  metals.  But  to  Mexico 
the  discovery  was,  as  justly  observed  by  one  of  the  counsel  for 
the  claimants,  "the  unsealing  of  a  hidden  fountain  of  wealth,  a* 
precious  to  her  as  the  rains  and  dews  and  living  streams  are  to 
the  nations  that  live  by  tillage." 

For  years  it  had  been  the  policy  of  Mexico  to  stimulate 
explorations  for  and  to  encourage  the  working  of  quicksilver 
mines.  By  the  laws  of  February  20, 1822,  and  7th  October, 
1828,  which  imposed  duties  on  gold  and  silver,  quicksilver  waa 
expressly  exempted  from  contribution. 

2h  1842,  the  Junta  de  Foment©  was  established,  and  em- 
powered "  to  fix  the  mode  in  which  the  working  of  quicksilver 
mines  was  to  be  supplied,  rewarded,  stimulated  and  protected." 

By  the  decree  of  May  24, 1848,  rewards  of  $85,000,  and  of  $5 
per  quintal,  were  promised  to  successful  miners ;  and  by  the 
decrees  of  July  5th  and  September  25th  of  the  same  year,  the 
Junta  was  empowered  to  work,  to  supply  and  protect  quick 
silver  mines,  and  to  cause  researches  for  th*in  to  be  made 
throughout  the  Republic. 
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When,  therefore,  Castillero  announced  the  discovery  of  a 
mine  surpassing  in  richness  that  of  Almaden  in  Spain,  upon 
which  Mexico  had  so  long  been  dependent,  and  desired  a  grant 
of  two  leagues  in  a  Department  where  land  was  commonly  dis- 
tributed gratuitously  in  tracts  five  times  as  large,  he  had  equit- 
able claims  upon  the  Government  far  surpassing  "the  public 
and  patriotic  services  of  Alvarado,"  which  the  Supreme  Court 
declares  to  have  been  an  equitable  consideration,  as  strong  as  if 
the  grant  had  been  purchased  with  money. 

Compared  with  the  service  rendered  and  about  to  be  rendered 
to  the  Mexican  nation  by  Castillero,  the  consideration  on  which 
the  ordinary  colonization  grants  were  founded  was  insignificant; 
for  that  consideration  merely  consisted  in  building  a  house, 
cultivating  a  few  acres  of  an  immense  tract,  and  suffering  wild 
cattle  to  roam  at  will  over  the  remainder. 

The  fact  that  he  was  working  the  mine  showed  that  Castille:x> 
had  already  effected  a  settlement  upon  the  land,  and  its  further 
development  insured  an  accession  to  the  population  of  tlie 
country  far  greater  than  oould  have  been  obtained  by  any  othor 
disposition  of  the  public  domain. 

The  purpose  for  which  he  sought  the  land,  apprised  tlie 
Government  that  it  was  of  a  kind  not  usually  fit  for  cultivation, 
for  it  was  required  to  supply  wood  for  his  burnings.  In  thus 
assisting  his  enterprise,  the  nation  had  as  great  an  interest  as 
Castillero  himself,  for  it  was  the  attainment  of  an  object  to  which 
their  attention,  their  efforts,  and  no  inconsiderable  portion  of 
their  revenues  had  long  been  devoted. 

It  has  appeared  to  me  that  all  these  circumstances  constitute 
an  equitable  consideration  for  the  inchoate  title  or  concession 
obtained  by  Castillero,  and  that  they  were  sufficient  to  create  an 
equitable  obligation  on  the  former  Government,  and  therefore, 
on  this,  to  complete  and  make  good  the  inceptive  rights  he  had 
acquired. 

It  is  urged  by  the  counsel  for  the  United  States,  that  even  if 
the  Castillo  Lanzas  dispatch  be  considered  a  grant,  it  nevertheless 
is  void,  because  no  possession  of  the  land  was  given  before  the 
7th  of  July,  1846,  when  the  Mexican  authority  in  California  was 
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subverted,  and  the  United  States  acquired  the  land  by  the  ad- 
verse  title  of  conquest. 

It  is  not  denied  that,  as  maintained  in  the  brief  of  the  coun- 
sel for  the  United  States,  in  questions  of  prize  or  no  prize,  the 
liability  of  the  property  captured  to  condemnation  depends 
upon  the  fact  whether  the  possession  and  actual  control  of  it 
have  passed  from  the  hands  of  the  enemy  to  those  of  a  neutral. 

Nor  is  it  questioned  .that,  where  the  territory  is  ceded  by  one 
Sovereign  to  another,  the  nationality  of  the  inhabitants  of  the 
ceded  territory  is  not  changed  until  the  stipulations  of  the  treaty 
are  executed  by  a  formal  delivery  given,  and  by  possession 
taken. 

It  is  also  admitted  that,  by  the  Roman  law,  and  by  most 
systems  of  jurisprudence,  the  property  in  a  thing  cannot  be 
transferred  without  a  delivery  of  the  possession  of  the  thing, 
either  actual,  or  feigned  and  constructive ;  and  that  ordinarily, 
he  who  first  obtains  possession  shall  hold  the  thing  even  as 
against  a  prior  purchaser,  to  whom  it  has  not  been  delivered. 
In  the  transfer  of  land  the  same  principle  prevailed  at  the  com- 
mon law,  and  a  symbolical  delivery  of  the  land,  or  livery  of 
seizin,  wis  indispensable  to  render  a  feoffment  operative. 

This,  however,  is  now  unnecessary  in  conveyances  under  the 
Statute  of  Uses. 

In  the  grants  made  by  the  Governors  of  California,  we  ac 
cordingly  find  that  "the  judicial  delivery  of  possession  by  the 
corresponding  Judge n  was  always  contemplated.  This  proceed 
ing  would  seem  to  have  been  designed  for  a  double  purpose : 
1st.  To  complete  the  transfer  of  the  property,  by  a  formal  de- 
livery or  tradition  of  the  thing,  thus  adding  the  jus  in  re  to  the 
jus  ad  rem;  and,  2d.  To  designate  and  sever  from  the  public 
domain  the  tract  granted  by  measuring  its  extent  and  establish- 
ing its  boundaries. 

Whether,  if  the  boundaries  are  distinctly  designated  in  the 
grant,  the  judicial  delivery  of  possession  was  in  strictness  neces- 
sary to  complete  the  right  of  property  in  the  grantee,  may  be 
doubted ;  for  at  common  law  the  King's  grant  was  hold  to  itn 
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port  lively  of  seizk,  and  the  same  principle  is  said  to  prevail 
at  civil  law. 

But  whether  technically  necessary  or  not,  it  is  settled  by  the 
decisions  of  the  Supreme  Court,  that  the  want  of  a  judicial  de- 
livery of  possession  is  no  obstacle  to  the  confirmation  of  a  grant 
of  lands  in  California. 

The  occupation  and  settlement  which,  in  the  Louisiana  and 
Florida  cases,  were  considered  to  constitute  the  true  grounds  of 
the  claimant's  equity,  were  required  by  the  Supreme  Court 
to  be  shown,  not  because  the  technical  rule  required  a  formal 
delivery  of  possession  to  complete  the  transfer  of  the  right  of 
property,  but,  because  the  petitioner,  by  occupying  and  cultiva- 
ting his  land  under  an  inchoate  title,  and  an  implied  promise 
of  a  grant,  had  rendered  to  the  former  Government  a  consider- 
ation which  bound  its  conscience  and  that  of  its  successors  to 
perfect  the  title. 

The  question  then,  in  this  and  other  cases,  is  not  whether  a 
formal  and  technical  delivery  of  possession  has  been  made/ but 
whether  a  consideration  has  been  given  for  the  grant,  either  an- 
tecedent by  public  services,  the  payment  of  money  and  the  like, 
or  subsequent,  by  occupation,  settlement,  &c.,  which  in  equity 
squired  the  former  Government  to  convert  the  inchoate  title 
actually  obtained  into  a  perfect  title.  If,  at  the  acquisition  of 
the  country,  the  conscience  of  the  former  Government  was 
bound  by  this  obligation  it  is  equally  binding  upon  us;  and 
the  claimant,  whether  a  resident  or  a  foreign  Mexican,  has  a 
right  of  property  which  the  United  States  have  agreed  by  the 
treaty  to  respect. 

Whether  the  consideration  rendered,  and  the  equitable  claims 
on  the  bounty  of  the  Mexican  Government  possessed  by  Cas- 
tillero,  are  sufficient  to  create  such  an  obligation,  is  a  question 
which,  perhaps,  depends  rather  on  the  spirit  in  which  his  claims 
are  looked  upon,  than  upon  any  ie$nite  rule  of  law.  It  has 
appeared  to  me,  as  before  statad,  ttat  the  consideration  rendered 
by  him  to  the  Mexican  Government  did  not  merely  constitute  a 
"laim  upon  its  bounty;  but  that  when  he  had  obtained  the 
Mseot  oi  tb<~  Supreme  autboi  :.ty  to  a  grant  of  a  specific  tiftot 
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of  land,  when  orders  had  been  issued  to  make  him  a  grant  and 
to  put  him  in  possession,  the  execution  of  whioh  was  prevented 
solely  by  the  outbreak  of  war,  the  inchoate  title  so  obtained 
ought  to  be  respected  by  the  United  States. 

But  if  the  fact  of  possession  and  occupation  be  insisted  on  as 
indispensable,  it  is  to  be  remembered  that  the  land  solicited  and 
ordered  to  be  granted  to  Castillero,  was  two  leagues  "on  the 
land  of  his  mining  possession." 

It  is  not  disputed  that  early  in  December,  1846,  he  had  occu- 
pied and  worked  the  mine. 

Possession  of  it  had  been  given  to  him  by  the  Alcalde,  in  a 
loose  and  informal  manner,  it  is  true,  but  still  sufficient  to  give 
an  official  sanction  to  his  occupation,  more  than  six  months 
before  the  conquest  of  the  country;  and  from  December,  1846, 
he  and  his  assigns  have  continued  to  hold  it.  As,  then,  the  mine 
was  within  the  two  leagues  solicited,  and  as  he  had  already 
taken  possession  of,  and  was  working  it,  he  may,  perhaps,  be 
considered,  after  the  order  of  Lanzas  was  issued,  to  have  been 
in  possession  of  the  lands  referred  to  in  that  order. 

In  no  cases  was  any  other  possession  taken  by  the  California 
rancheros  of  the  large  tracts— sometimes  eleven  square  leagues 
in  extent — granted  to  them,  than  by  building  a  rude  house  of 
abode,  cultivating  a  small  portion  of  the  land,  and  stocking  the 
remainder  with  a  greater  or  less  number  of  wild  cattle  or  horses. 

I  am  aware  that  in  this  view  of  the  claimant's  equities,  I  have 
the  misfortune  to  differ  frgm  the  Circuit  Judge. 

But  on  the  best  consideration  I  have  been  able  to  give  to  the 
subject,  it  has  appeared  to  me  not  only  warranted  by  the  deci- 
sions of  the  Supreme  Court,  but  in  accordance  with  the  dictates 
of  the  enlarged,  and,  so  to  speak,  generous  justice,  which  should 
animate  a  great  and  a  conquering  nation  in  dealing  with  the 
rights  of  the  vanquished. 

But  it  is  said  that  if  Castillero  obtained  from  the  Supreme 
Government  a  grant  of  two  leagues  on  his  mining  possession,  it 
proves  one  of  two  propositions, — either  that  he  was  guilty  of  a 
gross  fraud  in  suppressing  the  fact,  that  such  a. grant  would 
include  private  land,  or  that  the  Supreme  Government  committed 


DECEMBEB  TEBM,  1862.  8$* 

The  United  States  rs.  Andre*  Ca&tiUero. 

a  violation  of  law  equally  gross*  in  attempting  to  grant  the  lands 
of  private  individuals,  ._.  r. 

Had  the  title  set  up  been  a  formal  and  absolute  grant  of  tw$ 
leagues,  to  be  measured  in  every  direction  from  the  mouth  q£ 
the  mine,  the  observation  would  have  possessed  much  fom, 
But  such  is  not  the  import  of  the  Lanzas  dispatch ;  on  the  con j 
trary,  it  directs  the  Governor  to  put  the  petitioner  in  possession 
of  the  land  solicited,  "  in  conformity  with  the  laws  and  disposfo 
tions  on  colonization/7  a  direction  which  rendered  it  certain  thai} 
in  the  location  of  the  grant,  private  rights  would  be  respecte^ 
Had  the  Supreme  Government  known  that  a  tract  of  two  leagues* 
measured  in  every  direction  from  the  mouth  of  the  mine,  would 
include  private  land,  the  precautions  used  in  framing  the  orde? 
to  the  Governor  would  have  sufficed  for  the  protection  of  tiro 
owner ;  and  the  dispatch  is,  in  effect,  but  the  expression  of  the 
President's  assent  to  a  grant  of  two  leagues  on  land  of  the 
petitioner's  mining  possession,  and  an  order  to  the  Governor  to 
execute  the  grant;  provided,  and  so  far  as  it  could  be  done, 
without  injury  to  third  persons. 

It  cannot,  therefore,  be  inferred  from  this  dispatch,  either  that 
Castillero  practiced  a  fraud  on  the  Government,  or  that  the  latter 
committed,  or  intended  to  commit,  a  violation  of  any  private 
rights  whatever. 

The  last  objection  to  the  validity  of  the  Lanzas  dispatch  which 
I  shall  notice,  is  that  contained  in  the  seventh  division  of  the 
printed  argument  filed  by  the  counsel  for  the  United  States. 

The  same  point  had  been  raised  and  fully  considered  by  the 
Court  in  the  case  of  Palmer  vs.  The  United  States.  As  the  deci- 
sions of  this  Court  have  not  been  reported,  it  has  been  thought 
most  convenient  to  append  that  opinion  to  this,  adding  to*  it  such 
further  observations  as  may  seem  appropriate : 

4<  Before  proceeding  to  an  examination  of  the  merits  of  this 
case,  a  general  objection  to  the  validity  of  the  grant  must  be 
considered.  The  grant  purports  to  have  been  executed  on  the 
25th  of  June,  1856,  subsequently  to  the  declaration  of  war 
between  the  United  States  and  Mexico. 
vol.  n.  23 
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It  is  contended,  on  the  part  of  the  United  States,  that  on 
general  principles  of  public  law,  grants  made  flagrante  Mb  when 
conquest  has  been  set  on  foot,  and  actual  occupation  is  imminent 
and  inevitable,  have  no  validity  against  the  subsequent  con 
queror.  The  question  has  not  heretofore  been  presented  to  ihis 
Court.    It  has  been  discussed  with  much  ingenuity  and  ability. 

It  is  urged  that  in  the  conduct  of  war,  and  the  determination 
of  its  objects,  the  political  department  is  supreme ;  and  that  the 
judiciary  are  bound  by  the  view  taken  by  the  political  branch 
of  the  Government ;  that,  although  Congress  has  alone  power  to 
declare  war,  to  the  Executive  is  given  the  right  of  shaping  it  to 
its  ends,  or  of  declaring  its  objects. 

To  ascertain  its  objects,  resort  must,  therefore,  be  had  to 
Executive  acts,  and  as  the  Executive  acts  in  this  case  unequivo- 
cally indicate  that  a  principal  objec-  of  the  war  was  to  acquire 
California,  that  acquisition  was  thus  brought  within  the  scope 
of  the  war,  and  must  be  so  regarded  by  the  Courts. 

To  this  point,  the  case  of  Harcourt  vs.  Gaillard,  (12  Wheat,) 
is  cited. 

Such  being  the  object  or  scope  of  the  war,  it  is  urged  that  the 
intended  conquest  of  California  embraced  not  only  the  establish- 
ment of  sovereign  rights  in  the  Territory,  but  also  the  acquisition 
of  ttie  public  property  within  it. 

That  the  proprietary  rights  to  be  acquired  by  the  conquest 
are  as  essential,  though  not  as  important  a  part  of  the  fruits  of 
conquest,  as  the  political,  the  commercial,  and  other  advantages 
proposed  to  be  obtained,  and  that  no  part  of  these  objects  of  the 
conquest  is  to  be  ignored. 

The  conquest  of  California,  including  the  acquisition  of  the 
ptblio  domain,  having  been  thus  shown  to  have  been  the  object, 
or  brought  within  the  scope  of  the  war,  it  was  urged  that  any 
grants  of  public  land  made  after  the  conquest  was  projected, 
and  when  it  was  about  to  be  effected,  though  before  it  actually 
occurred,  must  be  deemed  to  be  in  fraud  of  the  rights  of  the 
incoming  conqueror,  and  invalid  as  against  him. 

The  foregoing  statement  is  believed  to  present  the  outline  cf 
the  argument  submitted  on  the  part  of  the  United  States. 
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Both  the  premises  and  the  conclusion  must  be  A«mhMjfl 

If  the  conquest  of  California  was  the  object  of  the  war,  it  must 
be  so  considered  because  that  object  was  avowed  by  competent 
authority  when  war  was  declared ;  or  because  it  was  made  the, 
object  of  the  war,  after  its  commencement,  by  the  political 
branch  of  the  Government. 

It  may  be  admitted  that  this  Government  had  long  regarded 
California,  or  the  Bay  of  San  Francisco,  as  an  important  and 
desirable  acquisition.  The  instructions  of  the  President  to  Mr. 
Slidell  indicate  the  wish  of  the  Executive  to  obtain  it  by  pur- 
chase and  cession,  as  Louisiana  and  Florida  have  been  acquired. 

It  by  no  means  follows  th&*  the  intentiou  to  obtain  it  by  force 
of  arms,  or  oonquest,  can  be  attributed  to  Congress^. still  less  that 
such  was  its  object  or  motive  in  declaring  war. 

The  law  by  which  war  was  declared,  recognizes  it  as  previously 
existing  by  the  act  of  Mexico ;  and  it  is  known  that  hostilities 
arose  by  the  invasion  by  Mexico  of  a  territory  claimed  by  the 
United  States  to  be  within  their  limits.  Suoh  was  not,  therefore, 
the  object  for  which  war  was  declared,  or  its  existence  recognized 
— nor  could  it  constitutionally  have  been. 

It  is  observed  by  Mr.  Chief  Justice  Taney,  in  Fleming  vs.  Page, 
(9  How.,  614)  "  The  genius  and  character  of  our  institutions  are 
peaceful,  and  the  jx>wer  to  declare  war  was  not  conferred  upon 
Congress  for  the  purpose  of  aggression  or  aggrandizement,  but 
to  enable  the  General  Government  to  vindicate  by  arms,  if  it 
should  become  necessary,  its  own  rights  and  the  rights  of  its 
citizens.  A  war,  therefore,  declared  by  Congress,  can  never  be 
presumed  to  be  waged  for  the  purpose  of  conquest  or  the  acqui- 
sition of  territory ." 

As  a  limitation  upon  the  power  of  Congress,  this  distinction 
may,  practically,  be  unimportant.  As  every  war  in  which  the 
country  may  be  engaged  must  be  regarded  by  all  branches  of 
the  Government,  and  even  by  neutrals,  as  a  just  war;  and  as 
nations  can  readily  cloak  a  spirit  of  rapacity  and  aggression 
under  professions  of  justice  and  moderation,  it  is  at  all  times 
easy,  should  our  country  be  actuated  by  such  a  spirit*  to  declare 
an  aggressive  var,  to  be  undertaken  in  self-defense  and  an  in- 
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tended  conquest  to  be  desired  only  as  a  compensation  for  past 
or  security  against  future  injuries. 

:  But  the  distinction  is  important  when  a  Court  is  asked  to 
presume  that  conquest  was  the  object  of  the  war. 

Under  our  Government,. at  least,  such  a  presumption  cannot 
be  indulged. 

\'  The  conquest  of  California  being  thus  shown  not  to  have  been 
the  object  for  which  war  was  declared,  we  may  next  inquire 
wttether,  by  the  acts  of  the  Executive  under  its  power  to  conduct 
file  war,  it  became  such,  or  was  brought  within  its  scope,  in  the 
iende  in  which  the  phrase  was  used  at  the  bar  ? 

In  his  annual  message  to  Congress,  in  December,  1846,  the 
"President  distinctly  states  that  the  war  originated  in  the  attempt 
of  Mexico  to  re-conquer  Texas  to  the  Sabine.  After  adverting 
to  the  considerations  which  had  induced  the  Executive  to  inter- 
pose no  obstacles  to  the  return  of  Santa  Anna,  the  latter  being 
triors  favorably  disposed  to  peace  than  Paredes,  who  was  then 
at  the  head  of  affairs,  the  President  observed :  '  The  war  has  not 
^een  waged  with  a  view  to  conquest,  but  having  been  com- 
menced by  Mexico,  it  has  been  carried  into  the  enemy's  country, 
and  will  be  vigorously  prosecuted  there,  with  a  view  to  obtain 
in  honorable  peace,  and  thereby  secure  ample  indemnity  for  the 
expenses  of  the  war,  as  well  as  our  much  injured  citizens,  who 
have  large  pecuniary  demands  against  Mexico.' 

Similar  declarations  are  frequently  and  emphatically  repeated 
by  the  President  in  various  communications  to  Congress,  and  in 
the  correspondence  between  the  American  Commissioner  and 
the  Mexican  authorities. 

The  object  of  the  war,  therefore,  as  indicated  by  executive 
acts  and  declarations,  was  not  conquest ;  or,  if  conquest,'  it  wa*> 
that  of  a  safe  and  honorable  peace. 

It  is  true,  that  after  the  military  occupation  of  California,  and 
after  our  arms  had  been  everywhere  successful,  and  perhaps  at 
the  commencement  of  hostilities,  the  Executive  and  the  nation 
inay  have  confidently  anticipated  that  by  the  treaty  of  peace  we 
would  acquire  California.  As  Mexico  was  known  to  be  im- 
jSnvdfished,  and  distracted  by  civil  dissensions,  it  was  obvious 
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that  the  only  indemnity  she  could  afford  us  for  the  expenses  of 
the  war  was  the  cession  of  a  portion  of  her  territory. 

The  instructions  of  the  Secretary  of  State  to  Mr.  Trist,  show 
that  the  extension  of  the  boundaries  of  the  United  States  over 
New  Mexico  and  Upper  California,  for  a  sum  not  exceeding 
$20,000,000,  was  a  condition  sine  qua  non  of  any  treaty. 

The  extraordinary  success  of  our  arms,  the  fact  that  we  already 
held  possession  of  a  great  part  of  the  territory  of  the  enemy, 
and  virtually  of  his  capital,  our  great  expenditures  of  blood  and 
treasure,  entitled  us  to  retain  a  portion,  at  least,  of  our  conquest 
as  the  only  indemnity  we  could  obtain.  But  we  were  willing  to 
restore  a  considerable  part  of  our  possessions,  and  to  pay  for 
that  retained  by  us  a  large  amount  of  money. 

But  such  views  and  intentions  on  the  part  of  the  Executive, 
as  to  the  condition  on  which  the  war  should  cease,  are  very 
different  from  waging  it  with  a  view  to  conquest.  The  wm 
cannot,  then,  in  any  just  sense,  be  deemed  to  have  been  declared 
by  Congress,  or  conducted  by  the  Executive,  with  a  view  to 
conquest. 

The  power  of  the  President  in  the  conduct  of  the  war  was 
that  of  a  commander-in-chief  of  the  army  and  naty.  He  had 
authority  to  direct  and  control  military  operations.  As  part  of 
the  treaty-making  power,  he  could  determine  when  and  on  what 
conditions  a  treaty  of  peace  should  be  made.  But  he  had  no 
power  to  impress  upon  the  war  a  purpose  different  from  that 
with  which  it  was  commenced,  and  which,  as  Mr.  Chief  Justice 
Taney,  declares,  Congress  could  not  constitutionally  entertain. 
'  The  law  declaring  war/  observes  the  same  great  authority  in 
the  oase  above  cited,  'does  not  imply  the  authority  to  the 
President  to  enlarge  the  limits  of  the  United  States  by  subju- 
gating the  enemy's  country.  The  United  States,  it  is  true,  may 
extend  its  boundaries  by  treaty  or  conquest,  and  may  demand 
the  cessation  of  territory  as  the  condition  of  peace,  to  indemnify 
its  citizens*  for  the  injuries  they  suffered,  or  to  reimburse  the 
Government  for  the  expenses  of  the  war. 

'But  this  can  be  done  only  by  the  treaty-making  power,  o? 
the  legislative  authority,  and  it  is  not  a  part  of  the  authority 
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conferred  upon  the  President  by  the  declaration  of  war.  Hk 
duty  and  his.  power  are  purely  military.  As  commander-in- 
chief^  he  is  authorized  to  direct  the  military  and  naval  forces 
placed  by  law  at  his  command,  and  to  employ  them  in  the 
manner  he  may  deem  most  effectual  to  harass  and  conquer  and 
subdue  the  enemy. ,  He  may  invade  the  hostile  country,  and  sub* 
jugate  it  to  the  sovereignty  and  authority  of  the  United  States 
But  his  conquests  do  not  enlarge  the  boundaries  of  the  United 
States,  nor  extend  the  operations  of  our  institutions  and  laws 
beyond  the  limits  before  assigned  them  by  the  legislative  power.1 

It  is  true  that  in  the  case  in  which  these  observations  are 
made,  the  point  to  be  determined  was,  whether  enemies'  terri- 
tory, which  in  the  course  of  hostilities  had  come  into  our 
military  possession,  became  a  part  of  the  United  States,  and 
subject  to  our  general  laws.  But  they  are  important  to  this  ease 
as  defining  the  power  of  the  President  in  war,  to  be  merely 
that  of  the  military  commander-in-chief;  that  territory  can  be 
acquired  only  by  the  treaty-making  and  legislative  authority, 
and,  consequently,  that  the  fact  that  hostilities  are  by  the  mili- 
tary authority  directed  against  a  particular  portion  of  the 
enemy's  territory,  cannot  be  said  to  make  the  acquisition  of  that 
territory  the  object  of  the  war. 

It  is  therefore  apparent  that  the  war  with  Mexico  oannot  b* 
regarded  by  the  judicial  department  of  this  Government  as  com 
menced,  or  conducted,  with  the  object  of  effecting  the  conquest 
of  California. 

The  most  that  can  be  said  is,  that  its  military  occupation  was 
effected  as  a  means  of  crippling  and  subduing  the  enemy,  and 
with  the  expectation,  on  the  part  of  the  Executive,  that  we 
would  retain  and  finally  insist  upon  the  cessation  of  the  terri- 
tory so  subjugated  by  our  arms  as  an  indemnity  for  our  injuries 
and  expenses. , 

The  nature  and  amount  of  indemnity  to  be"  required,  the  extent 
of  territory*  to  be  ceded,  depended  upon  the  will  of  the  Senate 
and  the  Executive  as  the  treaty-making  power,  and  until  that 
will  was  expressed  in  the  treaty,  the  intention  to  effect  the  per 
oianent  acquisition  of  all  California  cannot  be  attributed  to  the 
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political  power,  any  more  than  a  similar  intention  with  regard  to 
those  conquests  which  at  the  close  of  the  war  was  restored. 

I£  then,  it  were  a  principle  of  public  law  that  all  alienations 
of  public  domain  by  a  sovereign  are  invalid  as  against  an  dnemy 
who  has  commenced  or  is  prosecuting  a  war,  with  the  object  of 
conquering  the  territory  within  which  the  property  is  situated, 
or  who  has  set  on  foot  expeditions  for  the  purpose,  with  suiflcient 
power  to  attain  the  end,  as  proved  by  the  event,  the  facts  of  this 
oase  would  hardly  admit  of  its  application. 

But  assuming  the  facts  as  contended  for  by  the  United  States, 
we.  proceed  to  inquire  whether  such  a  rule  of  law  exists.  The 
right  of  Mexico  to  dispose  of  her  public  domain  in  California 
before  the  war  is  admitted.  It  is  not  denied  that  that  right 
ceased,  as  against  the  United  States,  when  the  latter  effected  the 
conquest  of  the  country,  and  subverted  the  Mexican  authority. 

If  it  ceased  before  the  actual  conquest  and  displacement  of  the' 
Mexican  authority,  it  must  be  because  the  determination  of  the 
United  States  to  effect  the  conquest,  and  the  making  prepara- 
tion to  carry  out  its  determination,  gave  to  the  latter  some 
inchoate  or  inceptive  right  to  the  territory  subsequently  con- 
quered, and  the  title  consummated  by  the  conquest  relates  back 
by  a  kind  of  fiction  to  the  date  of  its  inception. 

We  have  been  unable  to  discover  any  trace  or  intimation  of 
such  a  doctrine  in  any  writer  on  the  laws  of  war. 

The  rights  derived  from  conquest  are  derived  from  force  alone. 
They  are  recognized  because  thete  is  no  one  to  dispute  them, 
not  because  they  are,  in  a  moral  sense,  rightful  and  just  The 
conquest  of  an  enemy's  country,  admitted  to  be  his,  is  not,  there- 
fore the  assertion  of  an  antecedent  right. 

It  is  the  assertion  of  the  will  and  the  power  to  wrest  it  from 
him. 

Even  where  a  conquest  is  effected  to  obtain  an  indemnity 
justly  due,  it  is  not  the  assertion  of  any  antecedent  right  to  the 
particular  territory  conquered,  but  only  of  the  general  right  to 
a  compensation  for  injury. 

The  right  of  the  conqueror  is,  therefore,  derived  from  the  con* 
quest  alone.    .  t  originates  in  the  conquest,  lot  in  the  intention 
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to  conquer,  though  coupled  with  the  ability  to  effect  his  purpose* 
nor  even  in  the  rigid  to  conquer  as  means  of  obtaining  satisfac- 
tion for  injury. 

It  is  the  feet  of  conquest,  not  the  intention  or  power  to  con- 
quer, which  clothes  him  with  the  rights  of  a  conqueror. 

The  rights  acquired  by  the  conquest  are  temporary  and  pre- 
carious  until  the  jut  post  liminii  is  extinguished ;  and  if  a  reoon- 
quest  is  effected,  the  rights  of  the  sovereign  who  has  temporarily 
been  displaced  revive,  and  are  deemed  to  have  been  uninter- 
rupted. 

The  term  'title  by  conquest'  expresses,  therefore,  a  feet  and 
not  a  right  Until  the  feet  of  conquest  occurs,  the  conqueror 
can  have  no  rights.  To  affirm  that  a  title  acquired  by  conquest 
rubrics  back  to  a  period  anterior  to  the  conquest,  is  almost  *  con- 
tradiction in  terms. 

Until,  then,  the  conquest  is  effected,  the  rights  of  the  existing 
sovefeign  remain  unimpaired.  He  can,  therefore,  dispose  of  the 
public  property  at  his  discretion,  nor  can  that  right  be  effected 
by  the  determination  of  an  enemy  to  conquer  the  territory,  and 
by  his  preparations  for  the  purpose,  though  the  event  may 
demonstrate  the  conquest  to  have  been  practicable. 

The  case  of  Harcourt  vs.  Qailiard  has  been  cited  by  the  coun- 
sel of  the  United  States  in  support  of  the  doctrine  contended  for 
by  them. 

The  distinction  between  that  case  and  the  case  at  bar  is 
obvious. 

In  Harcourt  vb.  Qailiard  the  question  was  as  to  the  validity 
of  *  grant  by  a  British  Governor  of  land  within  a  territory 
claimed  to  belong  to  the  United  States.  As  our  Government 
had  asserted  and  maintained  by  arms  its  title  to  the  disputed 
tract,  the  Judicial  Department  were  not  at  liberty  to  declare  the 
claim  to  be  wrongful,  and  to  recognize  the  right  of  any  other 
Sovereign  over  the  territory  in  question. 

The  title  of  the  United  States  was  in  no  sense  acquired  by 
conquest,  Her  title  was  antecedent  to  the  war — it  was  merely 
maintained  by  arms  and  recognized  by  the  treaty  of  peace. 

The  question  presented  was,  in  the  language  of  the  Coun, 
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'one  of  disputed  boundaries,  within  which  the  power  that  sue 
ceeds  in  war  is  not  obliged  to  recognize  as  valid  any  acts  of 
ownership  exercised  by  his  adversary.' 

Had  the  claim  been  that  of  conquest  alone,  the  case  would 
have  presented,  says  the  Court,  more  difficulty.  '  That  ground 
would  admit  the  original  right  of  the  Governor  of  Florida  to 
grant,  and  if  so,  his  right  to  grant  might  have  continued  until 
the  treaty  of  peace,  and  the  grant  to  Harcourt  might,  in  that 
case,  have  had  extended  to  it  the  principles  of  public  law  which 
are  applicable  to  territories  acquired  by  conquest,  whereas  the 
right  set  up  by  South  Carolina  and  Georgia  denies  all  power  in 
the  grantor  over  the  soil.' 

The  distinction  is  made  still  more  apparent  in  a  subsequent 
part  of  the  opinion  of  the  Court :  '  War  is  a  suit  prosecuted  by 
the  sword ;  and-where  the  question  to  be  decided  is  one  of  original 
claim  to  territory,  grants  of  soil  made  flagrante  hello  by  the  party, 
(hat  fails,  can  only  derive  validity  from  treaty  stipulations.  It 
is  not  necessary  here  to  consider  the  rights  of  the  conqueror  in  case 
of  actual  conquest1    (P.  528.) 

The  latter  is  precisely  the  question  to  be  considered  in  the 
sa3e  at  bar. 

The  argument  of  tbe  counsel  for  the  United  States  can,  there- 
fore, derive  no  support  from  the  case  referred  to. 

It  is  proper,  however,  to  observe  that  the  case  of  Harcourt  vs. 
Oaillardj  was  not  cited  by  the  counsel  as  directly  in  point.  It 
was  thought  to  establish  that  all  grants  of  territory  brought 
within  the  scope  of  the  war  are  invalid ;  that  the  case  of  disputed 
boundaries  presents  one  illustration  of  the  general  principle, 
while  the  case  at  bar  furnishes  another. 

It  has  seemed  to  me,  however,  that  the  principle  of  that 
decision  relates  exclusively  to  the  case  of  disputed  boundaries, 
and  that  the  distinction  is  clearly  drawn  between  that  case  and 
one  like  the  present ;  that  between  them  the  obvious  difference 
exists  that  the  former  is  a  case  of  'original  claim  to  territory,' 
while  the  other  is  'one  of  actual  conquest.' 

It  is  said,  on  the  part  of  the  United  States,  that  if  a  belligerent 
can,  after  a  dec  laration  of  war,  grant  any  portion  of  his  property 
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be  can  grant  the  whole,  and  thus  might,  by  granting  himself 
away  escape  responsibility.  The  case  supposed  is  an  extreme 
one.  It  can  rarely  occur  that  a  notion  will  seek  safety  by  self- 
destruction. 

But  in  such  case  the  adversary  might  refuse  to  Teoognize  such 
a  voluntary  suicide  as  affecting  his  rights.  For  the  purpose  of 
obtaining  satisfaction  he  might  justly  treat  the  nationality  sought 
to  be  extinguished  as  still  existing.  But  in  all  Courts  Ids  rights 
would  be  enforced  against  the  successor  or  grantee  of  the  extin- 
guished Sovereign. 

The  question  would  then  be  purely  political,  for  the  new 
Sovereign,  whether  to  carry  on  the  war  or  accede  to  the  demands 
of  the  enemy  of  his  grantor,  and  for  the  latter  whether  to  prose- 
cute the  war  against  the  new  Sovereign.  Little  aid,  however, 
can  be  derived  from  the  consideration  of  such  extreme  and 
improbable  oases. 

It  is  further  urged,  that  the  doctrine  contended  for  on  behalf 
of  the  United  States  is  in  the  prize  law. 

It  may,  perhaps,  be  admitted  that  a  theory  of  maritime  prise 
formerly  obtained,  which  assumed  that  a  belligerent  has  a  vested 
right  by  the  declaration  of  war  in  all  sea-borne  private  property 
of  the  other  belligerent;  that  no  such  property  can  be  the  sub- 
ject of  lawful  sale ;  that  all  contracts  of  sale  touching  belligerent 
property  of  any  sort,  though  valid  on  land,  are  invalidated  by 
the  mere  fact  of  such  property  being  embarked  on  the  ocean, 
and  that  if  transferred  to  a  neutral  after  the  declaration  of  war 
it  is  a  lawful  prize  to  the  other  belligerent. 

Such  is  not  now  the  received  law  of  nations.  It  is  now 
admitted  that  the  bona  fide  sale  of  the  ships  of  belligerents  to 
neutrals  in  time  of  war  is  lawful  and  valid  unless  made  in 
transitu. 

In  the  Johanna  Emilia,  29  Eng.  L.  k  Eq.  R,  p.  662,  Dr. 
Lushington  says :  '  It  is  not  denied  that  it  is  competent  for  neut- 
rals to  purchase  the  property  of  enemies  in  another  country, 
whether  consisting  of  ships  or  anything  else.  They  ham  a 
perfect  right  to  do  so,  and  no  belligerent  right  ean  override  ft.9 


DECEMBER  TERM,  1868.  8M 

—         '*■■■  ■  ■  ■      i  ii    i  — 

The  Untied  State*  vs.  Andres  OaeUUero. 

Such  is  the  doctrine  maintained  b y  our  Government.  See 
opinion  of  Mr.  Attorney-General  Cashing,  October  8, 1866. 

If  a  sale  to  a  neutral  of  a  ship  in  transitu  is  held  invalid  as 
against  a  belligerent,  it  is  not  by  reason  of  any  inchoate  right  or 
Ben  acquired  by  the  latter  by  the  mere  declaration  of  war,  or 
because  the  right  of  thewraemy  to  dispose  of  his  property  is  in- 
validated by  the  declaration  of  war,  but  because  a  sale  of  a  ship 
in  transitu  is  taken  as  proof  of  collusion  and  fraud,  and  as 
showing  that  no  absolute  transfer  has,  in  fact,  been  made.  The 
soundness  of  even  this  rule  is  doubted  by  the  Attorney-General 
in  the  opinion  referred  to. 

A  sale  of  a  ship  not  in  transitu  by  a  belligerent  to  a  neutral  is 
valid  as  against  a  subsequent  captor,  no  matter  how  imminent 
the  danger  of  capture  would  hare  been  had  she  remained 
enemy's  property,  and  no  matter  what  may  be  the  number  of 
hostile  fleets  fitted  out  to  cruise  against  her  and  similar  property 
of  the  belligerent 

It  appears,  then,  that  the  law  of  nations,  with  regard  to  prise 
of  war,  does  not  recognize  the  principle  contended  for. 

It  is  urged,  however,  that  this  principle  lies  at  the  foundation 
of  the  doctrine  ot  post  liminii< 

It  is  argued  that  a  state  of  war  implies  the  reciprocal  denial, 
by  each  belligerent,  of  all  rights  on  the  other. 

That  each  relies  upon  force  alone — force  to  retain  or  force  to 
take. 

They  are  thus  in  ssqualijurt. 

The  principle,  therefore,  by  which,  on  a  reoonquest,  the 
original  title  revives,  and  is  deemed  to  hare  been  uninterrupted, 
is  founded  on  the  presumption  that  the  displaced  Sovereign 
intended  a  reoonquest  when  he  was  displaced,  and  his  title  on 
a  reoonquest  relates  back  to  the  time  when  he  is  presumed  to 
have  formed  such  intention.  I£  then,  (it  is  argued,)  the  title  by 
reoonquest  relates  back  to  the  time  of  the  foraation  of  the 
intention  to  reconquer,  the  title  by  conquest  must  relate  back  to 
a  similar  period ;  for  a  state  of  war  implies  the  negation  of  all 
antecedent  right  on  either  side.  The  only  difference  between 
the  cases  being,  that  in  the  case  of  a  reconquest,  the  intention  to 
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reconquer  is  presumed  until  the  ]m  post  Umimi  is  extinguished, 
while  in  the  case  of  conquest  that  intention  must  be  shown  by 
the  political  acts  and  declarations  of  the  conqueror. 

The  argument  k  ingenious,  but  the  premises  are,  I  think, 
erroneous. 

It  is  assumed  that  a  new  title  is  acquired  by  a  Sovereign  who 
recovers  territories  from  which  he  has  temporarily  been  driven. 

On  the  contrary,  he  holds  it  by  his  original  title,  which  could 
only  have  been  displaced  by  a  permanent  conquest  But  the 
fact  that  he  recovers  the  territory,  proves  that  what  seemed  a 
conquest  was  but  a  temporary  dispossession.  The  invader, 
therefore,  acquired  no  rights,  nor  did  the  original  sovereign  lose 
any.  He  continues  to  rule,  not  by  a  newly -acquired  title  which 
relates  back  to  any  former  period,  but  by  his  ancient  title,  which, 
in  contemplation  of  law,  has  never  been  divested. 

Nor  is  it  true  that  war  is  the  reciprocal  denial  of  all  rights  by 
the  belligerents,  with  respect  to  the  territories  of  either. 

A  conqueror  does  not  deny  that  the  territory  seized  was,  at 
the  time  of  the  conquest,  the  territory  of  his  enemy,  any  more 
than  the  attaching  creditor  denies  the  property  attached  to  be 
that  of  his  debtor. 

On  the  contrary,  he  asserts  it  to  be  his.  He  seizes  it  as  the 
property  of  his  enemy,  and  because  it  is  his.  He  asserts  no 
antecedent  title  in  himself.  He  declares,  not  that  the  territory 
was  his,  but  that  he  will  make  it  his  by  conquest 

The  title  or  right  acquired  by  a  conquest  is  not  the  same  as 
that  of  the  original  possessor. 

It  is  temporary  and  precarious,  and  ceases  the  moment  the 
conqueror  is  expelled.  If,  indeed,  a  title  by  conquest  can  be 
said  ever  to  have  existed  when  the  event  has  proved  that  the 
attempted  conquest  could  not  be  maintained. 

The  title  of  the  original  owner  is  wholly  unaffected  by  "the 
temporary  dispossession ;  and  even  during  his  dispossession,  it 
is  treated  as  valid  and  subsisting,  until  the  jus  post  Umimi  has 
oeen  extinguished. 

The  extinction  of  the  post  Umimi  is  necessary  to  Tipen  the 
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temporary  and  merely  possessary  right  of  the  conqueror  into 
such  an  ownership  of  the  territory  as  neutrals  can  recognize. 

If  these  views  be  correct,  the  case  of  a  reconquest  does  not 
present  the  instance  supposed  of  a  title  relating  back  to  the 
period  of  the  formation  of  the  intention  to  reconquer. 

But  the  further  discussion  of  this  subject  would  require  more 
time  and  space  than  can  be  devoted  to  it. 

It  might,  I  think,  be  demonstrated,  that  a  rule  which  supposes 
all  rights  of  a  Sovereign,  with  respect  to  territory  subsequently  \ 
conquered,  to  cease  as  against  the  conqueror,  not  when  war  is f 
declared,  but  when  the  war  is  prosecuted  with  the  object  of  con 
quest,  when  expeditions  are  fitted  out  for  the  purpose,  and  when 
the  conquest  is  '  imminent  and  inevitable/  is  not  susceptible  of 
practical  application  as  a  rule  of  international  law. 

That  those  rights  must  continue  until  the  date  of  actual 
conquest,  or  of  the  treaty  of  cession,  or  else  must  cease  at  the 
declaration  of  war,  and  that  an  attempt  to  estimate  the  '  immi 
nency'  of  the  conquest  at  any  intermediate  period,  or  to  try  the 
validity  of  the  exerci3e  of  sovereign  rights,  by  calculating  the 
chances  of  war  at  a  particular  moment,  would  be  impracticable 
and  illusory. 

On  the  whole,  I  am  of  opinion  that  the  right  of  Mexico  to 
grant  her  public  domain  in  California,  continued  until  the  con 
quest  of  the  country  by  the  United  States. 

It  is  further  urged,  on  the  part  of  the  United  States,  that 
grants  made  after  the  13th  May  are  not  protected  by  the  treaty 
of  peace,  because  such  was  not  the  intention  of  the  parties. 

That  the  Mexican  Commissioners  who  negotiated  the  peace, 
and  who  represented  the  claimants  as  well  as  the  Mexican 
Government,  solemnly,  and  after  special  inquiry,  declared  that 
none  such  existed ;  and  that  the  treaty  was  negotiated  on  the 
faith  of  this  declaration. 

It  is  admitted  that  such  a  declaration  was  made,  and  embodied 
in  the  project  of  the  treaty  submitted  to  the  Senate. 

Had  this  declaration  been  contained  in  the  treaty  as  adopted 
and  ratified,  it  might  very  possibly  have  been  regarded  as  a 
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covenant  or  stipulation  that  no  such  grants  should  be  deemed 
valid  by  the  United  States. 

But  the  clause  containing  it  was  Struck  out  bj  the  Senate,  not 
by  the  general  vote  which  struck  out  the.  whole  of  the  10th 
'article,  of  which  this  declaration  formed  a  part,  but  by  a  distinct 
vote  upon  the  question  whether  this  particular  clause  should 
stand  as  a  part  of.  the  treaty. 

The  Court  cannot  assume,  therefore,  that  a  treaty  was  assented 
to  by  the  United  States  on  the  faith  of  this  declaration  by 
Mexico,  else  why  strike  it  out  ?  It  may,  not  unreasonably,  be 
supposed  that  the  Senate  refused  to  allow  the  declaration  to 
remain,  because  they  were  willing  that  grafits  made  after  the 
18th  May,  if  any  such  there.we*e,  should  be  submitted  to  the 
Courts,  and  rejected  or  confirmed,  as  might  be  just. 

But  assuming  that  the  treaty  was  concluded  on  the  faith  of 
this  declaration,  the  rights  of  an  individual  to  his  property 
cannot  be  affected  by  it. 

The  stipulation  in  the  treaty  by  which  the  property  of  the 
inhabitants  of  the  ceded  territory  was  secured,  conveyed  to  them 
no  additional  rights.  '  An  Article  to  secure  this  object,  so 
deservedly  held  sacred  in  the  view  of  policy  as  well  as  of  justice 
and  humanity,  is  always  required  and  never  refused.'  12 
Wheat,  586. 

1  When  such  an  article  is  submitted  to  the  Courts,  the  inquiry 
is,  whether  the  land  in  controversy  was  the  property  of  the 
claimant  be/are  the  treaty:  United  States  vs.  Arredondo,  (6  Pet, 
712.) 

If,  then,  the  land  in  controversy  was  the  private  property  of 
the  claimant  when  the  country  was  acquired,  it  must  have 
remained  such,  though  no  treaty  had  been  made.  The  United 
States  do  not  claim  to  have  acquired  the  ownership  of  any  other 
property  than  the  public  property  of  the  enemy,  nor  could  they 
justly  have  demanded  that  Mexico  should  assent  by  the  treaty 
to  the  confiscation  of  any  property  the  right  to  which  was 
vested  in  private  individuals. 

If;  then,  the  United  States  have  been  wilfully  or  accidentally  * 
deceived,  as  to  the  amount  of  property  held  in  private  ownership 
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in  the  ceded  territory,  they  may  have  a  right  to  demand  a 
return  of  some  portion  of  the  pecuniary  equivalent  paid  by 
them. 

The  fraud  or  mistake  of  the  Mexican  Commissioners  can  have 
no  effect  upon  a  private  right  held  sacred  by  the  laws  and  usages 
of  all  civilised  nations,  which  was  not  derived  from  the  treaty, 
and  which,  had  it  been  known  to  exist,  the  United  States  would 
have  been  bound  to  respect. 

These  observations  are  made  with  reference  to  the  general 

proposition  maintained  at  the  bar,  viz.,  that  the  declaration  by 

'  Mexico  that  no  grants  had  been  made  subsequent  to  May  18, 

1846,  invalidated  all  such  grants  to  the  same  extent  as  if  a 

stipulation  to  that  effect  had  been  embodied  in  the  treaty." 

In  the  brief  filed  in  the  case  at  bar,  the  Court  is  invited  to 
review  the  grounds  of  the  foregoing  opinion;  and  the  question 
is  discussed  by  the  counsel  of  the  United  States  with  character- 
istic ingenuity  and  ability. 

The  authority  tchiefly  relied  on  in  support  of  the  position 
taken  by  the  counsel  for  the  United  States,  is  Bynkershoek. 

"We  make  war,"  says  the  author,  "because  we  think  that  our 
enemy,  by  the  injury  he  has  done  us,  has  merited  the  destruc- 
tion of  himself  and  all  his  adherents ;  as  this  is  the  object  of  our 
warfare,  it  is  immaterial  what  means  we  embrace  to  accomplish 
it»  *  *  *  «±  nation  which  has  injured  another,  is  con- 
sidered, with  everything  that  belongs  to  it,  as  confiscated  to  the 
nation  that  has  received  the  injury.  To  carry  that  confiscation 
into  effect,  may  certainly  be  the  object  of  the  war,  if  the  injured 
nation  thinks  proper." 

The  doctrine  here  maintained,  that  in  war,  poison  and  every  . 
species  of  fraud  may  rightfully  be  used,  has  received  the  general 
condemnatian  of  mankind.  It  may  be  the  censure  on  Bynker- 
shoek is  not  wholly  deserved,  inasmuch  as  he  expresses  no 
approval  of  those  practices,  but  differs  from  other  writers  mainly 
in  distinguishing  between  the  absolute  rights  of  war  and  those 
.  voluntary  relinquishments  of  them  which  are  dictated  by  hu 
manitv  and  generosity. 
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B  But  if  it  be  admitted  that  humanity,  Christianity,,  and  the 
usages  and  roles  observed  by  all  civilized  nations  (which  con- 
stitute public  law),  forbid  even  in  if ar  the  use  of  certain  means, 
the  discussion  whether  such  rights  abstractly  exist,  would  seem 
tfc3>e  a  disputation  savoring  rather  of  the  subtlety  of  the  schools 
than  of  that  practical  sense  which  seeks  to  discover  and  establish 
&i&  actual  rules  by  which  nations  in  a  state  of  war  are  governed. 

That  the  rights  of  war,  as  deduced  by  Bynkershoek,  from  a 
Consideration  of  its  abstract  nature,  are  mitigaled  by  the  laws 
6f  war  as  established  by  the  general  consent  o."  nations,  with 
i&ipGct  to  the  effects  of  conquest,  as  well  as  tc  the  mode  of 
^airfare,  is  proved  by  the  general  recognition  ol  the  principle 
that,  on  the  conquest  of  an  enemy's  territory,  private  rights  of 
property  are  to  be  protected. 

iJ  Sut  if  "a  nation  which  has  injured  another  is  to  be  considered 
flfbonfiscated,  with  all  that  belongs  to  it,  to  the  nation  that  has 
ftttfeived  the  injury,"  this  confiscation  must  extend  to  private  a? 
well  as  public  property. 

""A  declaration  of  war  undoubtedly  involves  the  assertion  of 
the  right  to  measure  and  forcibly  to  exact  an  indemnity  for  the 
Ittorig  which  has  occasioned  the  war. 

Jfo  seize,  to  conquer,  or  to  destroy  an  enemy's  goods,  hi. 
territory  or  his  armed  adherents,  are  but  the  means  of  exacting 
tbiff  Indemnity. . 

-^As'u  matter  of  theoretical  speculation,  we  may  consider  the 
M&suto,'  the  conquest,  or  the  destroying,  as  done  by  virtue  of  a 
toWiotia  'fictitious  or  hypothetical  confiscation  of  property,  or 
ftafeitfiifc  of  life,  incurred  at  the  date  of  the  declaration  of  war. 
But  the  necessity  of  such  a  theory  is  not  very  apparent.  For 
f^Ytfg/tt'to'tiiibdne  the  enemy  being  admitted,  as  a  means  of 
itfJtainSng  ;an  indemnity  for  previous  wrongs,  the  supposed  con- 
structive Confiscation  can  add  nothing  to  the  rightfulness  of  those 
bSt&'-IWtbT  this  reason  said,  in  the  opinion  above  cited,  that 
vthe  conquest  of  an  enemy's  country,  admitted  to  be  his,  is  not 
the  Assertion  of  an  antecedent  right.  It  is  the  assertion  of  the 
Will  and  power  to  wrest  it  from  him."  On  which  the  counsel  for 
he  United  States  observe? :    '  Then  all  government*  are  liigh 
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waymenl    Forcibly  to  take  without  antecedent  right  is  a  very 
good  definition  of  robbery." 

The  inference  is  not  just  Conquest  is,  undoubtedly,  the 
assertion  of  a  right,  but  it  is  the  right  to  conquer  which  results 
from  a  state  of  war. 

It  is  not  the  assertion  of  a  previous  right  or  title  to  the  terri- 
tories conquered. 

Whether  in  so  doing  the  belligerent  is  acting  like  a  highway- 
man, depends  upon  the  moral  justification  for  the  war,  an  inquiry 
into  which  neither  neutrals  nor  the  Courts  of  the  belligerent 
can  enter. 

The  hypothesis  of  an  antecedent  confiscation,  to  enforce  which 
the  seizure  is  effected,  in  no  way  affects  the  question.  The 
moral  justification  of  the  supposed  confiscation  has  still  to  be 
considered — in  other  words,  the  justice  and  rightfulness  of  the 
war. 

But  whatever  be  the  reasonableness  or  necessity  of  supposing 
this  theoretic  confiscation  by  belligerents,  of  everything  belong- 
ing to  the  enemy,  it  is  manifest  that  by  the  laws  of  nations  the 
confiscation  is  waived  where  territory  is  conquered,  so  far  as 
respects  private  property ;  and  especially  where  the  conqueror, 
by  the  terms  of  the  treaty  of  cession,  has  bound  himself  to 
respect  all  rights  of  private  property  existing  at  the  date  of  the 
conquest. 

To  repudiate  that  obligation  with  respect  to  any  property  held 
in  private  ownership  on  the  ground  that,  though  private  pro 
perty  when  the  conquest  was  effected,  it  was  public  property  ten 
or  twenty  or  thirty  years  before,  when  the  war  commenced,  and 
that  a  writer  on  public  law  has  said,  that  the  declaration  of  war 
is  a  confiscation  of  all  the  property  of  the  enemy,  and  that  the 
conquest  was  merely  carrying  into  effect  the  confiscation,  would 
seem  an  attempt  to  justify  the  breach  of  a  plain  and  positive 
obligation,  which  needs  but  to  be  stated  to  be  condemned. 

The  obvious  and  natural  construction  of  the  treaty  is,  I  think, 
manifestly  the  true,  one,  viz.,  that  all  private  property  bona  fide 
acquired,  and  held  as  such  by  a  legal  or  equitable  title  obtained 
under  the  former  Government,  is  to  be  respected  by  the  bellige 
vol.  n.  24 
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tent,  to  whom  by  conquest  and  treaty. the  rights  of  sovereignty 
have  been  transferred. 

I  do  not  think  it  necessary  farther  to  discuss  this  question.  It 
is  enough  to  say  that  I  have  attentively  considered  all  that  is 
urged  by  way  of  argument  or  illustration  in  the  brief  filed  by 
the  counsel  for  the  United  States.  I  have  found  nothing  to 
which  the  answer  did  not  appear  to  me  easy,  or  which  has  shaken 
my  confidence  in  the  justness  of  the  views  previously  entertained 
by  the  Court. 

The  question  might  well  have  been  dismissed  without  argu- 
ment; for  we  have  an  authoritative  decision  of  the  Supreme 
Court  on  the  point.  In  the  case  of  The  United  States  vs.  Pico, 
(23  How.  R.  826,)  the  Court  says :  "  In  the  Act  of  Congress  of 
1861,  and  the  decisions  of  this  Court  that  day  (viz.,  July  7th 
1646,  the  date  of  the  capture  of  Monterey  and  constructively, 
of  the  conquest  of  California,)  is  referred  to  as  the  epoch  at 
which  the  power  of  the  Governor  of  California,  under  the 
authority  of  Mexico,  to  alienate  the  public  domain,  ceased." 

As,  however,  the  point  then  before  the  Court  was  the  deter 
mination  of  the  precise  date  of  subversion  of  the  former  Gov- 
ernment, and  to  decide  upon  the  validity  of  acts  done  under 
Mexican  authority  after  that  event — while  the  validity  of  acts 
done  previous  to  it  was  not  questioned,  nor  does  die  point 
raised  in  this  case  appear  to  have  been  presented  to  the  Court — 
I  have  thought  it  not  improper  to  examine  at  some  length  the 
acute  and  ingenious  argument  submitted  by  the  counsel  for  the 
United  States. 

I  have  given  to  this  case  much  and  anxious  consideration. 
The  preparation  of  this  opinion  has  required  more  labor  than 
even  its  great  length  would  indicate. 

Voluminous  as  it  is,  I  am  nevertheless  aware  that  it  is  in 
many  respects  incomplete. 

To  have  treated  at  length  every  point  in  the  case  would  hare 
extended  it  far  beyond  all  reasonable  limits. 

I  cannot  conclude  my  labors  on  this  most  important  case, 
without  acknowledging  the  great  assistance  which  the  Court 
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has  derived  from  the  very  able  and  eminent  counsel  engaged 
in  it 

Their  inde&tigable  and  exhaustive  industry  has  presented  to 
the  Court  every  argument,  authority  and  illustration  which  pro- 
found and  patient  study,  not  only  of  the  American  and  English, 
but  of  the  Mexican  and  Spanish  laws,  could  suggest ;  together 
with  every  view  of  the  complicated  facts  in  the  case,  and  of  their 
relations  to  each  other,  which  could  assist  the  Court  in  its  study 
of  the  mass  of  depositions  which  have  been  taken. 

To  the  Court  has  been  left  merely  the  duty  of  considering 
die.  suggestions,  and  collecting  and  combining  the  abundant 
materials  contained  in  the  briefe  of  counsel. 

On  the  whole  case  my  opinion  is: 

That  the  claimants  are  entitled  to  seven  pertenencias,  to'  be 
measured  in  the  manner,  of  the  form,  and  of  the  dimensions 
prescribed  in  the  Ordenanzas  de  Mineria  of  1788. 

And,  also,  that  they  are  entitled  to  two  square  leagues  of 
land,  to  be  located  on  the  land  of  their  mining  possession,  but 
in  such  *  way  as  not  to  include  any  land  granted  in  private 
ownership,  by  competent  authority,  previously  to  July  7th 
1846." 


" 
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Calais  Stbamboat  Co.,  vs.  Soudder,  Adm'r  of  Van  Pblt. 

t  A  person  residing  in  California,  employed  an  agent  to  contract 
for,  and  superintend  the  building  of  a  ship  at  New  York. 
The  agent  was  furnished  with  funds  for  the  purpose,  and  spe- 
cially directed  by  the  principal  to  give  himself  out  as  the  true 
owner,  and  to  conceal  the  interest  of  the  principal.  Accord- 
ingly the  agent  made  all  contracts  in  his  own  name,  and  had 
the  vessel  registered  as  his  own  property.  After  she  was 
finished  he  sold  her,  and  put  the  price  in  his  pocket : — 
Held,  That  the  principal's  right  in  the  vessel  was  gone,  unless 
he  could  prove  that  the  vendee  had  notice  of  his  right  before 
payment  of  the  purchase  money. 

S.  As  between  the  principal  and  agent  themselves,  the  legal  title 
of  the  latter  could  not  avail  him,  except  as  a  lien  for  his  ser- 
vices and  nioney  advanced,  but  the  rule  is  different  as  respects 
a  third  person  who  has  bought  in  good  faith  and  for  a  valuable 
consideration. 

3.  When  a  question  arises  between  two  innocent  parties,  which  of 

them  shall  suffer  by  the  misconduct  of  another,  the  loss  must 
fall  upon  him  who  has  enabled  the.  wrong  to  be  committed, 
and  not  on  him  who  had  no  means  of  knowing  that  it  was  a 
wrong. 

4.  If  the  equitable  owner  of  a  thin,?  has  permitted  another  to  hold 

the  legal  title  accompanied  with  the  usual  documentary  evi- 
dence of  it,  with  full  possession  and  with  declarations  of 
ownership  corresponding  to  the  legal  title  he  cannot  set  up 
his  equity  against  a  bona  fide  purchaser,  who  h.ul  no  notice 
of  it. 

5.  Secret  instructions  from  the  equitable  to  the  legal  owner,  which 

produced  no  change  in  the  apparent  relation  of  the  latter  to 
the  thing  will  not  affect  the  right  of  the  purchaser. 

5.  The  burden  of  proof  rests  upon  the  equitable  owner,  to  show 
that  the  purchaser  had  notice  of  his  rights  in  due  time. 

T    Where  the  purchase  has  been  made  for  a  full  price  and  on  fair 

conditions  without  special  advantage  to  the  vendee,  the  proofs 

to  impeach  it  ought  to  be  more  full  and  direct,  more  unequivo- 

v    cal  and  certain  than  would  be  required  in  the  case  of  a  harti 

or  unequal  bargain. 
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Appeal  from  the  Circuit  Court  of  the  United  Steles  for  die 
District  of  Maine. 

Mr  Curtis  and  J/r.  Eutchins  of  Massachusetts,  for  appellant 

Mr.  Shepley,  of  Maine,  for  appellee. 

Mr.  Justioe  NELSON.  This  is  an  appeal  from  a  decree  of  the 
Circuit  Court  of  the  United  States,  for  the  District  of  Maine. 

The  bill  was  filed  in  the  Court  below  by  Scudder,  the 
administrator  of  John  Van  Pelt,  deceased,  against  the  Steamboat 
Company,  claiming  title  to  thirteen-twentieths  of  the  Steamer 
Adelaide,  as  belonging  to  the  estate  of  his  intestate,  and  a  con- 
sequence of  this  interest  to  the  complainant,  an  account  of  her 
earnings,  &c. 

The  respondent  set  up,  by  way  of  defense,  title  to  the  whule 
of  the  steamer  as  bona  fide  purchasers  and  for  full  value  from 
one  William  W.  Vanderbilt,  in  the  city  of  New  York. 

The  case  discloses  that  John  Van  Pelt,  a  resident  of  California, 
in  the  spring  of  1853,  employed  Vanderbilt,  an  engineer  and 
constructor  of  steamers,  to  visit  the  city  of  New  York  and  there 
enter  into  contracts,  and  superintend  the  construction  of  the 
steamer  in  question,  he,  Van  Pelt,  furnishing  the  necessary 
means  for  the  purpose.  The  contracts  were  to  be  made  in  the 
name  of  Vanderbilt,  the  builders7  certificate  to  be  taken  and  the 
enrolment,  at  the  custom-house,  made  in  his  name  as  owner. 
This  instruction  was  given  by  V*n  Pelt  to  Vanderbilt  for  the 
avowed  purpose. of  concealing  his  own  name  in  the  construction 
of  the  vessel,  as,  for  reasons  not  material  to  state,  he  did  not  wish 
it  to  be  known  in  the  city  of  New  York,  or  in  California,  that  he 
was  interested  in  \  er.  He  was  very  specific  and  urgent  on  this 
point;  for,  in  one  of  his  last  letters  to  Vanderbilt,  written  at  his 
request,  18th  September,  1853,  (he  died  on  the  29th,)  he  says, 
''You  are  not  to  know  that  he  (Van  Pelt)  has  any  interest  in 
the  boat;  and,  that  you  must  be  more  particular  in  talking  and 
writing  about  her  and  her  destination." 

The  boat  was  built  in  New  York  in  pursuance  of  this 
amthority  and  these  instructions.    The  contracts  were  entered 
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into  for  the  hull  and  engines  in  July,  1868;  for  joiner-  vork 
painting,  Ao.,  at  a  later  date.  All  made  in  the  name  of  "VYnder- 
bilt.  She  was  finished  in  September,  1854.  In  the  latter  part 
of  August  of  the  same  year,  two  agents  of  the  respondents 
visited  the  city  of  New  York  for  the  purpose  of  buying  a  steam- 
boat to  be  put  on  their  line  of  steamers  in  the  place  of  one 
disabled,  and  saw  or  had  seen  the  steamer  in  question  advertised 
in  the  daily  city  papers  for  sale.  And,  on  application  to  Van- 
derbilt, and  after  examination  of  the  vessel  and  the  usual 
negotiations  as  to  price,  on  the  third  of  August  the  purchase 
was  made  for  the  sum  of  $88,000— $5,000  paid  down,  $15,000 
28d  August,  and  the  balance  9th  September.  Vanderbilt,  after 
having  procured  the  usual  builder's  certificate,  to  which  he  was 
entitled  as  contractor  for  the  building  of  the  vessel,  had  her 
enrolled  in  his  own  name  as  owner;  and  then,  on  the  9th  Sep- 
tember, executed  a  bill  of  sale  to  the  purchasers,  under  whom 
the  respondents  claim  title. 

Upon  this  simple  statement  of  the  case,  it  is  not  to  be  doubted 
but  that  the  legal  title  to  this  vessel  passed  to  the  purchasers; 
•  for,  although  as  between  Vanderbilt  and  Van  Pelt,  his  principal, 
or  the  estate  of  Van  Pelt,  the  legal  title  oould  not  avail,  beyond 
a  lien  for  his  services  or  for  any  advances;  yet,  as  it  respects 
third  persons,  who  have  bought  in  good  faith  and  for  a  valuable 
consideration,  the  rule  is  different.  The  question  then  arises 
between  two  innocent  parties,  and  the  equity  of  the  case  turns 
against  the  party  who  has  enabled  his  agent  or  any  other  person 
to  hold  himself  forth  to  the  world  as  having  not  only  possession, 
but  the  usual  documentary  evidence  of  property  in  the  article. 
8  B.  &  Gr,  88;  4  D.  &  A.  S.  C;  8  Cow.,  288. 

The  case  famishes  a  very  strong  illustration  of  this  principle. 
All  the  indicia  of  property  in  this  vessel  in  Vanderbilt  existed 
from  no  fault  of  his,  for  he  was  clothed  with  it  by  the  express 
authority  of  the  principal.  Van  Pelt,  therefore,  took  upon  him- 
self knowingly  the  responsibility  of  vesting  the  property  of  the 
vessel  in  Vanderbilt,  as  he  must  have  known  that  it  was  in  his 
power  to  deal  with  it  as  owner.  Besides,  he  was  extensively 
engaged  in  the  business  of  steamboats  in  the  waters  of  California. 
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and  doubtless  understood,  in  point  of  fact,  the  responsibility  he 
was  assuming.  Van  Pelt  died  in  September,  1868,  while  this 
vessel  was  under  contract  for  construction.  The  event,  however, 
did  not  interfere  with  it,  as  his  legal  representatives  continued 
the  arrangement  the  same  after  as  before — furnishing  the  neces- 
sary funds,  and  carrying  on  the  work  till  the  vessel  was  finished. 
They  took  the  place  of  Van  Pelt. 

In  order  to  weaken  this  view  of  the  case,  it  is  said  that  Van 
Pelt,  before  his  death,  changed  the  agency  of  Vanderbilt  by  the 
appointment  of  one  D.  P.  Vail.  If  this  were  conceded,  unless 
it  had  the  effect  to  change  the  apparept  ownership  of  the  vessel 
in  Vanderbilt,  the  circumstances  would  be  immaterial.  No  secret 
arrangements  between  the  parties  could  affect  third  persons  But 
there  was  no  change  in  the  instructions  to  Vanderbilt  of  any 
importance  in  the  case.  The  authority  of  Vail  was  confined  to 
the  furnishing  of  the  vessel  after  she  was  finished,  and  to  tire 
taking  charge  of  her  as  Captain  in  carrying  her  to  California 
The  funds  furnished  by  the  owners  passed  through  his  hands  to 
Vanderbilt  In  one  of  the  last  letters  written  by  Van  Pelt, 
1st  September,  1858,  to  Vanderbilt,  before  his  death,  he  says-  - 
speaking  of  the  vessel — "  I  wish  the  bill  of  sale  to  be  made  for 
D.  P.  Vail,  ten-twentieths ;  R.  Chenery,  four-twentieths ;  R.  M* 
Jessup,  three-twentieths ;  W.  W.  Vanderbilt*  two-twentieths ;  and 
Frank  Johnson,  one-twentieth." 

These  instructions  to  Vanderbilt  related  to  his  disposition  of 
the  vessel  after  her  completion,  the  names  and  shares  represent- 
ing the  owners,  and  their  interest.  The  ten-twentieths  in  Vail's 
name  represented  the  interest  of  Van  Pelt,  and  was  placed  there 
to  conceal  his  interest  agreeably  to  his  original  purpose. 

These  instructions,  whatever  may  have  been  their  effect  upon 
the  parties  concerned,  had  none  as  it  respected  the  apparent 
relation  of  Vanderbilt  to  the  vessel.  He  remained  in  possession 
of  her  and  of  all  the  documentary  evidence  of  property,  and  was 
thus  held  out  to  the  world  as  the  legal  owner.  Indeed,  no  change 
WteJ  contemplated  in  this  letter  till  the  boat  was  finished.  Van 
derbilt  then  was  to  give  a  bill  of  sale  to  the  persons  named,  Van 
P*  It's  interest  still  to  be  concealed.    We  lay  out  of  the  case, 
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therefore,  all  the  evidence  in  respect  to  the  connection  of  V«il 
with  the  construction  of  the  vessel,  as  in  no  way  affecting  the 
ostensible  ownership  of  her  by  V*nderbilt. 

It  is  insisted,  however,  that,  assuming  the  respondents  obtained 
the  legal  title  of  the  vessel  by  the  purchase  and  bill  of  sale  of 
Vanderbilt,  still  the  title  was  defective,  inasmuch  as  they  are 
chargeable  with  notice  of  the  equitable  interest  of  the  estate  of 
Van  Pelt  This,  in  our  view  of  the  case,  is  the  only  seriou* 
question  in  it. 

It  is  admitted  that  the  respondents  paid  the  full  value  of  the 
vessel  at  the  time  of  the  purchase— $88,000.  They  had  no 
motive,  therefore,  to  make  the  purchase  of  a  vessel  of  doubtful 
or  defective  title.  So  far  as  regards  the  contract  of  purchase 
itself,  its  terms  and  conditions,  there  is  nothing  inconsistent  with 
the  most  entire  good  faith.  If  the  vessel  had  been  purchased 
under  her  value,  or  the  mode  of  payment  had  been  prejudicial 
to  the  vendor,  or  any  special  gain  had  been  achieved  by  the 
purchasers,  the  Court  would  necessarily  approach  this  question 
of  notice  with  very  different  impressions  from  those  proper  in 
this  case.  Down  to  this  point,  the  evidence  of  good  faith  is 
undeniable,  and  must  be  overcome  by  the  proofs  of  the  adverse 
party.  We  go  one  step  further ;  with  such  evidence  of  good 
faith  from  the  terms  and  conditions  of  the  contract  itself  the 
proofs  to  overcome  it  should  be  more  full  and  direct,  more  une- 
quivocal and  certain  than  in  the  case  of  a  like  impeachment  of 
a  hard  and  unequal  bargain. 

Before  we  enter  upon  the  proofs  on  this  point,  it  may  be  well 
to  ascertain,  with  some  degree  of  exactness,  the  precise  practical 
question  involved  in  this  charge  of  notice. 

The  estate  of  Van  Pelt  claims  thirteen-twentieths  of  the 
vessel,  on  the  ground  that  the  funds  of  Van  Pelt  in  his  lifetime, 
and  of  his  estate  since  his  death,  were  furnished  to  the  extent  of 
this  interest  to  build  the  vessel.  The  claim  is  for  a  latent 
equitable  interest  resting  in  the  heirs  or  personal  representa- 
tives of  the  intestate.  The  remaining  interests  in  the  vessel  are 
not  in  questiou  It  is  admitted  the  other  owners  authorised  the 
sale,  and  have   eoeived  their  share  of  the  purchase  money    The 
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ease,  therefore,  is  brought  down  to  the  single  question,  are  the 
respondents  chargeable  with  notice  of  this  outstanding  equitable 
interest  in  the  vessel  at  the  time  of  the  purchase? 

Our  first  remark  is,  that  all  the  parties  concerned  in  or  con- 
nected with  the  purchase  deny  nttice,  and  testify  to  the  good 
faith  of  the  transaction.  Vanderbilt  and  Vail,  who  were  con- 
cerned in  the  sale,  and  Deming  and  Todd  in  the  purchase — four 
persons,  each  of  unimpeachable  characters. 

This  position  is  sought  to  be  impaired  by  a  critical  examina- 
tion of  the  testimony  of  Vanderbilt  and  Vail,  who  were  examined 
on  interrogatories,  and  isolated  answers  are  seized  on  for  the 
purpose  of  weakening  the  general  denial,  and  establishing  the 
fact  of  notice.  We  shall  not  go  into  the  detail,  but  content  our* 
self  by  stating  that  we  hare  very  diligently  examined  all  the 
answers  of  these  witnesses  relied  on  in  connection  with  the  whole 
of  their  testimony  on  the  subject,  and  they  come  to  this — that 
the  purchasers  were  advised  there  were  parties  in  California  who 
had  advanced  money  towards  building  the  vessel ;  that  she  was 
originally  intended  for  employment  in  the  waters  of  that  State  ; 
that  this  purpose  had  been  changed ;  and  that  they  wished  the 
boat  sold,  and  that  they,  Vanderbilt  and  Vail,  were  authorized 
to  sell  her.  Now  this  taken  together  furnishes  neither  notice  of 
the  equity  of  the  estate  of  Van  Pelt  in  the  vessel  to  the  pur- 
chasers, nor  is  it  sufficient  even  to  put  them  on  inquiry.  It  must 
be  recollected  that  the  burdeh  of  proof  rests  upon  the  complain- 
ant. Taking  the  whole  statement  as  true  and  entitled  to  belief, 
there  is  nothing  in  it  to  excite  the  apprehension^  of  even  a 
prudent  business  man ;  for  at  the  same  time  the  purchasers  were 
advised  of  advances  or  interests  of  persons  in  California,  they 
were  advised  they  had  authorized  the  sale.  One  part  of  this 
statement  was  as  much  entitled  to  belief  as  the  other.  The 
ease  falls  within  the  principle  stated  by  Lord  Lyndhurst  in  Jones 
vs.  Smith,  (1  Phillip,  Ch.  R.,  2U). 

It  must  be.  remembered  that  this  was  not  a  purchase  under  a 
power  of  attorney,  and  hence  a  necessity  to  look  to  the  power 
aid  Bee  to  the  authority. 

The  purchase  was  from  the  apparent  owner,  possessed  of  all 
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the  indioia  of  property,  and  the  question  is,  whether  this  evidence 
of  ownership  is  overcome  by  notice  of  an  outstanding  equitable 
interest  in  the  vessel.  The  affirmative  rests  with  the  party 
charging  notice,  and  the  facts  brought  home  to  the  knowledge 
of  the  purchaser  to  charge  him  with  notice  must  be  taken 
together,  as  the  question  is,  what  effect  the  evidence  as  a  whole 
should  have  produced  on  his  mind.  Nor  should  it  be  forgotten 
that  the  persons  who  had  advanced  money  to  Vanderbilt  had 
advanced  it  for  the  building  of  a  vessel  in  his  name  and  as  his 
property. 

The  same  observations  are  applicable  to  the  testimony  of 
Butler,  a  witness,  who  says,  there  appeared  to  be  a  question  be- 
tween the  parties  regarding  the  validity  of  the  title  to  the  boat ; 
that  Vanderbilt  and  Vail  assured  the  purchasers  that,  inde- 
pendent of  being  builders  of  the  boat,  they  were  duly  authorised 
by  all  the  parties  that  might  have  any  interest  in  her  in  California 
to  sell  her  on  the  best  terms.  This  witness  does  not  profess  to 
give  the  words  of  the  parties,  but  only  the  substance  of  the  con- 
versation as  he  then  recollected  it. 

The  testimony  of  Spencer,  who  went  to  New  York  to  become 
steward  on  the  Adelaide,  to  the  12th  interrogatory,  says,  "I 
understood  from  both  Capt.  Vanderbilt  and  Mr.  Demming  that 
John  Van  Pelt  was  part  owner  of  the  Adelaide ;"  and  to  the 
15th,  he  answered,  "  they  (Vanderbilt  and  Demming)  both  told 
me  that  the  Adelaide  was  built  to  go  to  California;  Captain 
Vanderbilt  said  they  had  entered  into  a  combination  out  there, 
and  the  Adelaide  was  not  needed ;  that  they  had  boats  enough  out 
there  to  do  all  the  business,  and  that  this  was  the  reason  why 
they  sold  the  Adelaide." 

Now,  the  fact  that  the  boat  was  built  for  parties  in  California, 
and  that  they  had  oome  to  the  conclusion  she  was  not  needed 
thero,  and  wished  her  sold,  did  not  necessarily,  detract  frpm  the 
right  or  authority  of  Vanderbilt  to  sell,  who  was  invested  with 
the  legal  title.  If  she  was  intended  for  sale,  the  presumption 
would  not  be  an  unnatural  one  that  he  was  thus  invested  for  the 
very  purpose  of  a  sale.  As  to  the  testimony  of  Spencer,  that  he 
"  understood  from  both  Vanderbilt  and  Demming  thai  John  Van 
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Pelt  was  part  owner  of  the  Adelaide."  This  is  hardly  evidence  in 
a  Court  of  Justice.  It  is  the  inference  of  the  witness  from  conver- 
sation, instead  of  the  conversation  itself  It  is  not  the  evidence 
ofafact;  a  charge  of  perjury  could  not  be  predicated  upon  it  if 
falsa. 

Wood,  another  witness  relied  on  to  prove  notice,  beside  the 
indefiniteness  of  his  testimony,  the  conversation  occurred  nearly 
four  years  after  the  transaction ;  after  also  litigation  had  sprung 
up  concerning  the  claim  of  the  estate  of  Van  Pelt.  The  suit  in 
question  was  then  pending  against  the  respondents,  and  was 
naturally  the  subject  of  conversation  and  very  easy  of  misap 
prehension.  This  witness  also  seems  to  have  been  in  frequent 
communication  with  one  of  the  parties  in  the  Van  Pelt  interest. 
As  a  specimen  of  his  testimony — "I  asked  Damming,  I  think, 
how  the  boat  came  to  be  sold  here,  and  I  think,  Demming  or 
Mayhew  told  me  that  a  person  by  the  name  of  Van  Pelt  owned 
her,  who  died  in  California.  I  don't  know  that  he  said  Van 
Pelt  owned  her,  but  that  owing  to  Van  Pelt's  death  she  was  sold 
here." 

This  witness  also  says:  "  I  understood  from  conversation  I 
had  with  Demming  and  Mayhew  that  they  had  knowledge  of 
the  interest  of  Van  Pelt  or  of  that  estate  before  the  boat  was 
purchased."  We  need  not  repeat  this  is  not  evidence.  This  is 
all  the  testimony  on  the  question  of  notice  that  deserves  any 
comment.  We  have  seen  that  Van  Pelt  in  his  lifetime,  and  his 
legal  representatives  since  his  death,  have  studiously  concealed 
their  interest  in  this  vessel  in  the  city  of  New  York,  and  for 
this  purpose  caused  her  to  be  constructed  and  finished  in  the 
name  of  Vanderbilt,  and,  after  the  appointment  of  another 
agent,  Vail,  to  take  charge  of  her  after  completion,  the  interest 
was  still  to  be  concealed  in  his  name,  thereby  holding  out  a 
third  person  as  the  ostensible  owner  from  the  beginning  of  her 
construction,  till  the  sale  took  place  in  August,  1864.  And, 
although  we  do  not  say  these  parties  who  have  thus  enabled 
their  agents  to  impose  upon  the  purchaser  should  be  estopped 
from  setting  up  their  interest  as  against  him,  if  he  purchases 
with  knowWge,  yet  we  think,  under  such  circumstances,  it  is 
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the  duty  of  the  Court  to  scrutinize  the  evidence  with  more  than 
ordinary  attention — the  proof  of  knowledge  should  be  direct 
and  unequivocal.  The  parties  here  seeking  to  prove  the  know- 
ledge assume  a  position  in  contradiction  to  their  past  conduct, 
and  are  not  entitled  to  the  most  favorable  consideration  of  the 
Court.  They  aTe  endeavoring  to  charge  knowledge  of  a  fact 
upon  third  persons  or  the  public,  when  their  interests  become 
concerned,  which  they  had  down  to  the  sale  industriously  con- 
cealed. 

Some  observations  have  been  made  upon  the  circumstances 
under  which  the  vessel  left  the  port  of  New  York  for  the  East 
as  tending  to  impeach  the  good  faith  of  the  purchasers.  The 
proofs  on  this  subject  leave  no  such  impression  on  the  mind  of 
the  Court.  The  vessel  had  been  purchased  to  fill  a  vacancy  on 
a  line  of  steamboats,  and  a  delay  of  some  ten  days  had  occurred 
beyond  the  time  fixed  for  her  completion,  which  reasonably  ex- 
plains any  impatience  on  the  part  of  the  purchasers  in  leaving 
for  the  city  of  Boston.  Certainly,  the  fear  of  arrest  can  hardly 
be  inferred  from  their  anxiety,  as  the  vessel  was  equally  exposed 
to  one  in  the  latter  city  as  in  the  former. 

Without  pursuing  the  case  further  we  are  satisfied  that,  upon 
a  fall  examination  of  the  proofs  on  the  question  of  notice,  they 
fail  to  impeach  the  bona  fides  of  the  purchasers,  and  as  the  legal 
title  passed,  the  complainant  has  failed  to  establish  any  right  to 
relief;  and,  we  may  add,  we  are  not  sorry  that  we  have  come  to 
a  conclusion  in  favor  of  the  innocent  party  who  has  acted  upon 
the  $videne  of  the  legal  title  of  the  party  from  whom  the  pur- 
chase was  made  against  the  other  innocent  party,  who  had  not 
only  been  instrumental  in  furnishing  this  evidence  but  has  in- 
dustriously concealed  his  own,  and  thus  turned  the  equity  of 
the  case  against  him. 

The  decree  below  reversed. 

Mr.  Justice  CLIFFORD,  dissenting :  I  cannot  concur  in  the 
opinion  just  pronounced ;  and  inasmuch  as  the  case  is  one  of 
importance  to  the  parties,  I  think  it  proper  to  state  the  reasons 
of  ray  dissent.   Appellee  claims  title  to  thirteen-twentietlu*  of  the 
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steamboat  described  in  the  bill  of  complaint,  as  administrator  of 
John  Van  Pelt,  late  of  San  Francisco,  in  the  State  of  California, 
deceased.    He  was  the  complainant  in  the  Court  below,  and  hu 
claim  is  based,  in  the  bill  of  complaint,  upon  the  ground  that  the 
money  to  build  thirteen-twentieths  of  the  steamer  was  furnished 
by  his  intestate  in  his  lifetime,  or  was  paid  out  of  his  estate  since 
his  decease,  to  redeem  certain  personal  property  belonging  to  the 
estate  which  had  been  pledged  by  the  decedent  while  in  full  life 
to  furnish  credits  to  construct  and  complete  the  steamer.  Title  to 
the  whole  steamer  is  claimed  by  the  respondents  in  their  answer 
by  virtue  of  a  purchase  made  by  their  agent  on  th*  9th  day  of 
September,  1854,  of  one  William  W.  Vanderbilt.     John  Van 
Pelt,  on  the  1st  day  of  May,  1858,  employed  William  W.  Van- 
derbilt to  make  a  draft  for  a  steamer  which  he  proposed  to  build 
in  the  City  of  New  York,  to  be  employed  in  navigating  the 
waters  of  California.    Vanderbilt  made  the  draft  as  requested, 
and  Van  Pelt  about  the  same  time  proposed  to  him  that  he 
should  proceed  to  the  City  of  New  York -as  his  agent,  and  there 
contract  for  and  superintend  the  building  of  the  steamer.    Prior 
to  that  time  he  had  been  in  the  employment  of  Van  Pelt  as  an 
engineer  in  navigating  steamers  on  the  waters  of  the  former 
State.    Connected  as  Van  Pelt  was,  with  such  navigation,  he 
did  not  desire  that  it  should  be  publicly  known  that  he  was 
about  to  build  a  steamer  of  the  description  mentioned  to  come 
to  California  j  consequently,  it  was  arranged  between  him  and 
his  agent  that  the  latter  should  immediately  proceed  to  the  City 
of  New  York  and  make  the  contracts  for  the  contemplated 
steamer  in  his  own  name,  and  Vanderbilt  testifies  that  he  was 
to  enter  the  steamer,  when  completed,  at  the  Custom-house  in 
New  York  as  his  vessel,  unless  he  was  otherwise  ordered  by 
his  employer.    According  to  the  arrangment  as  then  made  the 
steamer,  when  completed,  was  to  be  sent  to  California  and  there 
wholly  transferred  to  the  principal,  unless  the  agent  should 
decide  to  become  interested  in  her  to  the  extent  of  two-twen- 
tieth parts  as  it  was  then  contemplated  he  might  do.   Full  proof 
is  exhibited  that  Van  Pelt  advanced  $20,000  to  his  agent  towards 
the  enterprise  before  any  of  the  contracts  were  actually  made 
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far  the  building  of  the  steamer;  $12,000  of  that  sum 
advanoed  in  the  month  of  May,  1868,  before  the  agent  sailed  for 
New  York,  and  the  balance  was  duly  forwarded  to  the  agent 
and  reoeived  by  him  before  any  of  the  payments  fell  due  under 
the  construction  contracts.  On  the  7th  day  of  July,  1868,  the 
agent  made  the  contract  with  Lupton  and  McDiarmid  to  build 
the  hull  of  the  steamer  for  the  sum  of  $20,000;  $6,000  were 
to  be  paid  when  the, keel  was  laid,  $6,000  when  the  Teasel 
was  in  frame,  $6,000  when  she  was  planked  and  her  deck  laid, 
$2,600  when  she  was  launched,  and  the  balance  of  $2,600  when 
the  carpenter-work  was  finished.  Separate  and  wholly  inde- 
pendent contracts  with  other  parties  were  made  by  the  agent  for 
the  engine,  joiner- work,  and  painting.  Payments  under  all  the 
contracts  were  to  be  made  by  instalments  "as  the  work  pro* 
gressed,"  and  in  all,  except  the  one  first  mentioned,  it  was 
expressly  stipulated  that  the  work  should  be  done  to  the  satis- 
faction of  Vanderbilt.  Van  Pelt  wrote  to  him  on  the  1st  day  of 
September,  1863,  directing  that  the  steamer,  when  completed, 
should  be  registered  as  follows,  to  wit :  ten-twentieths  in  the ' 
name  of  D.  P.  Vail,  four-twentieths  in  the  name  of  Richard 
Chenery,  three-twentieths  in  the  name  of  R  M.  Jessup,  two- 
twentieths  in  the  name  of  William  W.  Vanderbilt,  and  one- 
twentieth  in  the  name  of  Frank  Johnson.  Other  correspondence 
took  place  between  these  parties  which  shows  to  a  demonstra- 
tion -hat  Vanderbilt  was  merely  the  agent  of  Van  Pelt  in  con- 
tracting for  the  building  of  the  steamer,  and  that  the  original 
instructions  in  respect  to  the  registry  of  the  steamer  were  wholly 
superseded.  When  the  enterprise  was  projected  Van  Pelt  had 
expected  to  visit  New  York  before  the  steamer  was  completed, 
:>ut  his  health  failing  in  September,  1868,  he  was  obliged  to  aban- 
don that  intention,  and  for  that  and  other  reasons  determined  to 
make  some  new  arrangement  in  respect  to  the  steamer.  Having 
come  to  that  determination,  he  sent  for  Richard  Chenery,  who, 
accordingly  visited  the  decedent  at  Sonoma  where  he  was  then 
nok,  and  they  made  an  arrangement  in  respect  to  the  subject- 
matter  of  this  controversy.  Under  that  arrangement  Chenery 
for  himself  and  B.  M.  Jessup,  took  sevea-tweitieths  of  the 
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steamer,  and  it  waa  agreed  that  he  should  have  the  entire  con 
trol  of  the  business.  Pursuant  to  that  arrangement  Chenerj 
paid  to  Van  Pelt  seven-twentieths  of  the  $20,000  which  the 
latter  had  already  advanced  to  build  the  steadier,  and  by  pledg- 
ing property  they  procured  a  letter  of  credit  on  Page,  Bacon  & 
Company  for  an  additional  sum  of  $60,000,  to  be  expended  in 
her  completion.  They  also  appointed  D.  P.  Vail  as  their  agent, 
and  sent  him  to  New  York  to  adjust  and  pay  the  accounts  and 
close  up  the  concerns  growing  out  of  the  building  of  the  steamer. 
He  took  with  him  the  letter  of  credit  and  proceeded  to  New 
York,  but  on  the  29th  day  of  the  same  September  John  Van 
Pelt  died. 

Administration  was  granted  on  his  estate  in  California  in 
October,  1858,  and  when  closed,  it  appeared  that  there  was 
$70,000  for  distribution  among  his  heirs,  exclusive  of  his  interest 
in  the  steamer  now  in  controversy.  Thirteen-twentieth  parts  of 
the  steamer  were  built  from  moneys  advanced  by  John  Van  Pelt, 
or  procured  from  credits  furnished  by  him  in  his  lifetime,  as 
fully  appears  by  the  accounts  adjusted  and  paid  by  his  adminis- 
trators, and  duly  presented  and  allowed  in  the  Probate  Court. 
$48,194.57  were  paid  by  his  administrators  to  redeem  the  pro- 
perty pledged  to  procure  the  before-mentioned  letter  of  credit, 
and  the  whole  amount  so  paid  by  them  was  expended  in  the 
construction  of  the  steamer.  $18,000  had  been  advanced  by 
Van  Pelt  in  his  lifetime,  as  before  explained,  and  the  two  sums 
exceed  thirteen-twentieths  of  the  cost  of  the  steamer  by  more 
than  a  thousand  dollars.  Vail  proceeded  to  New  York,  pursuant 
to  his  appointment  as  agent  of  Van  Pelt  and  Chenery,  but  as  all 
the  contracts  had  been  made  in  the  name  of  Vanderbilt,  he  con- 
tinued to  superintend  the  completion  of  the  steamer. 

Contractors  for  the  hull  agreed  to  complete  the  same  in  four 
months  from  the  seventh  day  of  July,  1858,  and  the  evidence 
shows  that  the  hull  was  launched  and  delivered  to  Vanderbilt 
in  December  following.  She  was  built  in  Green  Port,  and  after 
being  delivered,  she  was  taken  to  New  York,  and  in  a  few  days 
after  her  arrival  theTe,  the  proper  contractors  commenced  to  put 
in  her  engines.    More  than  $56,000  were  expanded  in  hereon 
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struction  and  equipment,  in  addition  to  the  sum  of  $20,000  paid 
to  the  builders  of  the  hull.  Builders  of  the  hull  were  paid  in 
foil  according  to  the  contract*  and  they  delivered  the  same  to 
Vanderbilt  in  December,  1863,  without  reservation  or  condition. 

1.  Having  received  their  pay  in  full,  and  delivered  the  vessel 
without  reservation  or  condition,  of  course  they  retained  no 
interest  which  they  could  afterwards  convey  to  any  one.  They 
built  the  hull  only,  and  never  had  any  interest,  title  or  claim,  in 
the  entire  vessel,  or  in  the  $56,000  expended  for  her  completion 
after  such  delivery.  Where  an  entire  vessel  is  agreed  to  be 
built  by  a  contractor,  no  property  vests  in  the  party  for  whom 
she  is  built  until  she  is  ready  for  delivery,  and  has  been  accepted 
or  approved  by  such  party.  Mucklow  vs.  Mangles,  (1  Taun, 
818) ;  Stringer  vs.  Murray,  (2  Barn,  k  Aid.,  248) ;  Merrit  vs.  John 
son,  (7  Johns.,  473);  Abbott  <m  Ship,  p.  5. 

But  that  rule  does  not  prevail  where  the  vessel  is  constructed 
ander  the  superintendence  of  the  party  for  whom  she  is  built,  or 
his  agent,  and  payments  for  her,  based  upon  the  progress  of  the 
work,  are  to  be  made  by  instalments,  as  the  wtirk  is  done.  In 
such  cases  the  person  for  whom  the  vessel  is  built  is  regarded 
as  the  real  owner  by  all  the  well-considered  decisions  upon  the 
subject  Woods  vs.  Russel,  (5  Barn,  k  Aid.,  442) ;  Atkinson  vs. 
Bell,  (8  Barn,  k  Cress.,  277);  Clarke  vs.  Spence,  (4  Ad.  k  Ell, 
448) ;  Laidler  vs.  BurUnson  (2  Mee.  k  Wels.,  602) ;  Ghitt  on  Con, 
(10 th  ed,)  p.  401 ;  Andrews  vs.  Durant,  (1  Ker.,  40).  Vanderbilt 
acquired  no  title  by  the  delivery  of  the  steamer,  for  the  reason 
that  he  furnished  no  money  to  pay  the  contractors,  and  in 
accepting  the  same  he  acted  as  the  agent  of  those  whose  money 
was  invested  in  the  enterprise.  lie  took  no  written  conveyance 
at  that  time,  and  the  whole  evidence  shows  that  he  did  not  then 
contemplate  any  fraud  upon  the  rights  of  those  he  represented 
in  accepting  the  delivery.  Builders  never. had  any  title,  because 
the  work  had  been  performed  under  the  superintendence  of  the 
agent,  and  by  the  terms  of  the  contract  the  consideration  was  to 
be  paid,  and  was  in  fact  paid  by  instalments,  as  the  work  was 
done. 

2.  Suppose  it  had  been  otherwise,  however,  it  must  still  be 
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wnoeded,  I  think,  that  no  tide  remained  in  the  builders  of  ibft 
hall  after  the  reception  of  the  consideration,  and  the  uncondi- 
tional delivery  of  the  steamer  tinder  the  contract  Title,  there- 
fore, must  have  vested  in  those  who  furnished  the  means  to 
build  the  vessel,  unless  it  be  held  that  it  was  in  abeyance,  whioh 
no  one  will  assert  Assuming  the  facts  to  be  so,  then  it  is  elear 
that  the  ease  falls  within  the  rule  that  when  an  agent  acquires 
property  in  his  own  name  by  the  use  of  the  funds  of  his  principal, 
it  thereby  becomes  the  property  of  the  principal  by  operation  of 
law.  Scott  vs.  Surman,  (Willes  R,  400);  Taylor  vs.  Plummet, 
(8  Maul  &  Selw.,  674,  578);  Thompson  vs.  Perkins,  (8  Mason, 
235);  Story  on  Ag.,  sec.  281. 

None  will  deny  that  title  to  a  ship  or  vessel  may  .be  acquired 
by  building  or  by  purchase ;  and  it  is  equally  clear  that  it  may 
be  established,  especially  when  acquired  in  the  former  mod  *, 
without  the  exhibition  of  any  bill  of  sale  or  other  written  ei  i- 
denoe.  Authorities  in  this  country  are  abundant  to  show  that 
the  title  of  a  vessel  may  pass  by  delivery  under  a  parol  contract. 
Bixby  vs.  Franklin  Ins.  Co*  (6  Pick.,  86);  U.  S.  vs.  Wilting* 
(4  CraiL,  55);  Badger  vs.  Bank  of  Cumberland,  (26  Me.,  428). 
Wind/over  vs.  Hogeboom,  (7  Johns^  808);  Vinal  vs.  Barret,  (16 
Pick.,  401) ;  Leonard  vs.  Huntington,  (15  Johns.,  298) ;  Thorn  vs. 
Hicks,  (7  Cow.,  699 ;  Pars.  Mer.  L.,  829);  Stacy  vs.  Graham,  (8 
Duer,  S.  O,  452) ;  Lord  vs.  Furgerson,  (1  Mason,  817).  Thirteen-, 
twentieths  of  the  steamer  vested  in  the  estate  of  John  Van  Pelt 
m  December,  1858,  when  the  builders  of  the  hull  delivered  the 
same  to  Vanderbilt 

8.  When  that  delivery  was  made,  Vanderbilt  had  no  muni- 
ments of  title  whatever,  and  did  not  commence  to  procure  them 
until  the  7th  of  April,  1864,  and,  in  the  meantime,  $56,000,  in 
addition  to  what  had  been  paid  for  the  hull,  had  been  expended 
upon  the  steamer,  and  the  estate  of  the  complainant'  intestate 
paid  thirteen-twentieth*  of  that  sum  to  redeem  the  property, 
pledged  by  the  intestate  in  his  lifetime,  as  before  explained. 
Attention  to  dates  is  important  on  this  branch  of  the  case,  in 
order  to  ascertain  when  and  by  what  means,  if  at  all,  Vanderbilt 
acquired  what  is  called  an  apparent  legal  title.  Importance 
vol.  il  25 
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musjb  be  Attached  to  the  inquiry  as  to  dates,  because  the  opinion 
of  the  Court  admits  in  effect  that  the  title  in  fact,  as  between  the 
isspondents'  grantor  and  the  legal  representatives  of  the  deceased, 
was  in  the  estate  of  the  decedent ;  and  it  is  difficult  to  see  how 
me  admission  could  hare,  been  withheld,  as  four  months  inter- 
vened after  the  builders  surrendered  all  pretense  of  title  before 
any  writing  of  any  kind  was  procured  furnishing  any  color  to 
any  such  ground  of  defense.  When  it  is  said  that  Vanderbilt 
had  the  apparent  legal  title,  reference  is  made,  I  suppose,  to  the 
bill  of  sale  from  the  builders  of  the  hull,  to  their  certificate  as 
master  carpenters,  and  to  the  enrollment  of  the  steamer  at  the 
custom-house.  These  several  papers,  it  seems,  are  regarded,  as 
constituting  what  is  called  an  apparent  legal  title  in  Vanderbilt ; 
but  if  they  do,  it  will  be  seen  that  they  became  such  by  a  fraud 
as  base  and  transparent  as  was  ever  perpetrated  by  a  living  man 
upon  a  dead  man's  estate.  Bear  in  mind  that  Vanderbilt  was 
virtually  superseded  when  the  new  agent  was  sent  to  New  York 
to  settle  the  accounts  and  close  the  concerns.  His  subsequent 
services  were  rendered  as  a  sub-agent  under  David  P.  Vail ;  bat, 
whether  so  or  not*  his  agency  under  his  first  appointment  termi- 
nated on  the  39th  of  September,  1868,  when  John  Van  Pelt  died. 
Ee  then  had  no  muniments  of  title,  apparent  or  otherwise,  and 
the  whole  evidence  shows  that  he  never  became  the  agent  of  the 
heirs,  or  legal  representatives  of  Van  Pelt's  estate.  To  make  up 
the  supposed  apparent  legal  title,  his  first  step  was  to  induce  the 
buildersof  the  hull  to  give  him  a  bill  of  sale  of  the  whole  steamer. 
What  inducements  were  held  out  to  them  to  gjve  the  bill  of  sale 
does  not  appear ;  but  it  does  appear  that,  on  the  Tth  day  of  April, 
1864 — four  months  after  they  had  delivered  the  hull  without 
reservation  or  condition — they  gave  him  a  bill  of  sale  of  the 
whole  steamer,  in  consideration  of  $20,000,  as  therein  expressed 
with  covenants  of  general  warranty  applicable  to  the  whole 
interest  and  value  of  the  steamer.  They  generously  conveyed 
not  o*ly  what  they  built  themselves,  but  all  that  was  built  by 
otbera,  and  warranted  the  whole  to  the  grantee.  Speaking  eif 
the  sale  of  a  ship,  Chancellor  Kent  says  the  general  rale  is  that 
bo  person  can  convey  who  has  me  title,  and  the  mere  fiwt  of 


DEOEMBBB  TBBM,  1362.  S8T 

Calais  Steamboat  Company  vs.  Van  Pelt's  Administrator. 

possession  by  the  vendor  is  not  of  itself  soffloient  to  give  a  title. 
8  Kent  Com.,  p.  180 ;  Williams  vs.  Merle,  (11  Wend.,  80.)  Ob- 
serve that  the  hull  was  unconditionally  delivered  by  the  build- 
ers four  months  before  the  date  of  this  bill  of  sale,  and  it  is  very 
evident  that  after  such  delivery  they  retained  no  interest  in  the 
hull  or  any  part  of  the  vessel  which  they  could  convey  to  any 
one ;  and  they  never  had  any  pretence  of  interest  in  the  engine 
or  the  other  materials  added  to  the  steamer  between  the  time  of 
the  delivery  and  the  date  of  their  bill  of  sale.  When  that  bill 
of  sale  was  given,  no  builder's  certificate  had  been  filed  in  the 
custom-house ;  but  on  the  22d  day  of  May  following,  the  build- 
ers of  the  hull  filed  in  the  proper  office  a  certificate  in  the  usual 
form,  certifying  that  the  steamer  had  been  built  „by  them  at 
Green  Port,  in  1864,  and  that  William  W.  Yahderbilt  was  the 
owner.  Such  a  certificate  has  the  effect  to  show  that  the  vessel 
was  built  in  the  United  States,  and  that  she  is  entitled  to  be 
registered  as  such,  and  it  is  required  to  be  filed  before  the  vessel 
can  be  registered  or  removed  from  the  district  where  built  to 
the  district  where  the  owner  resides.  Act  Dec.  81, 1792,  sec.  4, 
1  Stat,  at  Large,  289. 

4.  Certificates  given  by  master  carpenters  as  a  compliance 
with  the  registry  acts  are  required  for  certain  specified  purposed, 
but  they  are  not  instruments  of  conveyance  and  cannot  properly 
have  the  effect,  or  be  so  construed  as  to  vest  any  interest  in  the 
person  holding  the  same,  as  the  owner  of  the  vessel,  beyond 
what  he  has  -by  virtue  of  some  other  valid,  legal  title.  Unless 
these  two  instruments,  taken  in  connection  with  the  attending 
circumstances,  constituted  a  legal  title  in  the  grantor  of  the 
respondents,  then  it  is  clear  that  he  had  none  such,  because  they 
are  all  the  muniments  of  title  held  by  him  on  the  8d  day  of 
August,  1854,  when  he  contracted  to  sell  the  steamer  to  Win. 
Demiug  and  Wm.  Todd,  the  agents  of  the  respondents  who  made 
the  purchase.  Conveyance  of  the  steamer,  however,  was  not 
made  by  Mm  until  the.  9th  day  of  September  following,  and  on 
that  day  she  was  enrolled  at  the  Custom-house  in  his  name. 
Doubts  had  arisen  in  regard  to  her  title,  and  the  purchasers  and 
seller  respectively  employed  counsel  to  make  the  title  satisfac- 


888.  SUPREME  COURT. 

Calais  Steamboat  Company  vs.  Van  PeWs  Administrator. 

lory  at  the  custom-house,  which  resulted  in  procuring  an  enroll- 
ment Saturday  evening  just  before  the  custom-house  was  closed. 
Written  notice  in  behalf  of  the  legal  representatives  of  John 
Van  Pelt  was  given  to  the  Collector  of  New  York  on  the  22d- 
day  of  June,  1854,  informing  him  that  Van  Pelt  at  his  death  was 
the  owner  of  thirteen-twentieths  of  the  steamer,  and  requesting 
that  she  might  not  be  registered  or  enrolled,  or  any  transfer  of 
her  entered  at  the  custom-house  without  notice  to  them,  but  it 
does  not  affirmatively  appear  that  the  agents  of  the  respondents 
had  any  knowledge  of  that  paper.  Registry  acts  are  to  be  con 
sidered  as  forms  of  local  or  municipal  institutions  for  purposes 
of  public  policy.  They  are  imperative  only  upon  voluntary 
transfers  of  the  parties,  and  do  not  in  general  apply  to  transfers 
by  act  or  operation  of  the  law.  8  Kent.  Com.,  9th  ed.,  208.  Of 
itself,  the  registry  it  is  said  is  not  evidence  of  property  unlesi 
it  be  confirmed  by  some  auxiliary  circumstances  to  show  that  ?l 
was  made  by  the  authority  of  the  person  named  in  it,  who  it 
sought  to  be  charged  as  owner.  Without  such  proof,  Courts  o( 
Justice  have  expressed  strong  doubts  whether  it  was  even  primx 
facie  evidence  of  ownership.  U.  S.  vs.  Brune,  (2  Wall,  jr, 
p.  264);  Tinkler  vs.  Walpole,  (14  East,  226);  Melver  ye.  Humble, 
(16  East,  169) ;  Fraser  vs.  Hopkins,  (2  Taunt.,  5) ;  Sharp  va 
United  Ins.  Co.,  (14  Johns.,  881) ;  1  Greenl.  Ev.,  p.  494.  Upon 
the  same  ground  and  for  the  same  reasons  it  is  competent  for 
the  real  owner  who  claims  as  builder  to  show  by  parol  evidence 
that  his  claim  is  well  founded,  and  that  the  builder's  certificate 
and  registry  or  enrollment  were  fraudulently  made  and  issued 
in  the  name  of  another.  Such  fraudulent  acts  cannot  convey 
any  interest  in  the  vessel,  and  if  not  then  a  claimant  whose  title 
has  no  other  foundation  cannot  convey  a  good  title  as  against 
the  real  owner  even  to  a  purchaser  without  notice,  because  ha 
cannot  convey  a  title  to  that  which  he  does  not  own.  Williams 
vs.  Merle,  (11  Wend.,  80);  Everett  vs.  Coffin,  (6  Wend.,  609); 
PrescoU  vs.  Deforest,  (16  Johns.,  169.) 

5.  But  suppose  it  to  be  otherwise,  and  that  the  legal  title  to 
the  steamer  was  in  Yanderbilt  at  the  time  he  and  Vail  gave  the 
bill  of  sale  to  the  agent  of  the  respondent,  still  the  complainant 


DECEMBER  TERM,  1862.  889 

Calais  Steamboat  Company  vs.  Van  PeWs  Administrator. 

as  it  seems  to  me,  is  entitled  to  recover  in  thip  suit  on  the  ground 
that  Yanderbilt  held  the  title  in  trust  for  the  legal  representa- 
tives of  John  Van  Pelt,  and  that  the  agents  of  the  respondent  had 
notice  of  the  defect  of  title  in  their  grantor.  It  is  admitted  that 
as  between  the  legal  representative  of  Van  Pelt  and  the  grantor 
of  the  respondents,  the  title  to  the  steamer  was  in  the  former,  so 
that  the  only  question  on  this  branch  of  the  case  is  that  of 
notice,  but  it  is  said  that  direct  and  unequivocal  proof  of  notice 
must  be  required.  Nothing  is  better  settled  than  the  rule  that 
a  purchaser  with  notice  of  a  trust  stands  in  no  better  situation 
than  the  seller,  and  it  is  equally  well  settled  that  notice  to  the 
agent  is  notice  to  the  principal.  Com.  Dig.  Chan.  4,  o.  5 ;  Mad- 
dox  vs.  Maddox,  (1  Ves.,  Jr.,  p.  62);  Fulton  Bank  y*.  New  York 
and  Sharon  Canal  Co.,  (4  Paige  Ch.  R.,  127)*;  Bank  of  Alex. 
vs.  Seton,  ( 1  Pet.,  809).  Purchasers  with  notice  are  bound  in  all 
respects  as  their  vendors  were,  and  have  no  greater  right.  Tay- 
lor vs.  StibbeU,  (2  Ves.,  Jr.,  p.  487). 

6.  Until  a  different  rule  is  established  by  this  Court,  I  must 
continue  to  hold  that  whatever  puts  a  party  upon  farther  inquiry 
u  sufficient  notice  in  equity.  Ordinary  prudence  is  required  of 
the  purchaser  in  respect  to  the  title  of  the  seller,  and  if  he  fails 
t)  investigate  when  put  upon  inquiry,  he  is  chargeable  with  all 
the  knowledge  it  is  reasonable  to  suppose  he  would  have 
acquired  if  he  had  performed  his  duty.  Hill  vs.  Simpson,  (7 
Ves.,  Jr.,  170);  Kennedy  vs.  Qreen,  (8  My.  ft  Keen,  722);  (Com. 
Dig.,  Chancery,  4>  c.  2 ;  Smith  vs.  Lowe,  ( 1  Atk.,  489,  8  Sug.  on 
V.  ft  P.,  10th  ed.,  471);  Jones  vb.  Smith,  (1  Hare,  48);  Booth  vs. 
Barnum,  (9  Conn.,  286);  Pitney  vs.  Leonard,  (1  Paige,  Ch.  R., 
461);  Carr  vs.  Hilton,  (1  Cur.,  C.  C,  890).  Constructive  notice 
is  held  sufficient,  upon  the  ground  that  when  a  party  is  about  to 
perform  an  act  by  which  he  has  reason  to  believe  that  the  rights 
of  a  third  person  may  be  effected,  an  inquiry  as  to  the  facts  is  a 
moral  duty,  and  diligence  an  act  of  justice.  Hence,  says  Judgs 
Duer,/in  Pringle  vs.  Phillips,  (5  Sand.,  S.  C.  R.,  157);  he  pro- 
ceeds at  his  peril  when  he  omits  to  inquire,  and  is  then  charge- 
able with  a  knowledge  of  all  the  facts  that  by  a  proper  inquiry 


890  SUPREME   COURT. 


ObMi  Steamboat  Company  vs.  Van  PeUk  Administrator. 

he  might  have  ascertained.    Hawhy  vs.  Oramer,  (4  Cow.,  717); 
WiUxamson  vs.  JSroum,  (20  Law  R.,  897). 

7.  Applying  these  principles  to  the  present  case,  I  am  of  the 
opinion  that  the  evidence  to  show  notice  is  fall  and  complete 
establishing  the  feet  beyond  all  reasonable  doubt.  Respondent's 
agents,  Deming  and  Todd,  were  examined  as  witnesses,  and  they 
deny  that  they  heard  that  any  parties  in  California  other  than 
their  grantor  had  any  right  or  interest  in  the  steamer,  but  the 
fact  is  proved  to  have  been  otherwise  by  six  or  seven  witnesses, 
whose  depositions  are  in  the  record.  Their  grantor,  Vanderbilt, 
was  examined  as  a  witness,  and  the  respondents  asked  him 
whether  in  the  negotiations  and  interviews  he  represented  him 
self  as  acting  for  any  other  person  than  himself,  and  he  stated 
expressly  that  he  represented  himself  as  acting  for  himself, 
David  P.  Vail,  "  and  the  other  owners."  Responding  to  another 
interrogatory  of  a  similar  character,  he  said  that  he  represented 
himself  as  acting  for  himself  and  parties  in  California  who  had 
advanced  him  money  to  build  the  boat,  and  as  if  to  make  it 
more  emphatic  and  precise,  he  also  said  that  he  did  state  that 
parties  in  California  had  advanced  him  money  to  build  the 
steamer  Adelaide;  and  what  is  still  more  important,  he  also  said 
that  he  so  Btated  on  board  the  Adelaide  some  time  in  August, 
1864,  and  that  they,  the  California  parties,  wanted  the  Adelaide 
solcLto  realize  their  money,  as  he  had  no  other  means  of  paying 
them.  Communications  so  direct  and  specific  could  not  have 
been  misunderstood,  and  the  occasion  last  referred  to  un- 
doubtedly was  the  one  when  the  respondent's  agents  went  on 
boaid  the  steamer  to  examine  her  on  the  day  the  contract  of 
sale  was  made.  When  the  last  interview  took  place  Vail  was 
out  of  town,  but  Yanderbilt  says  he  informed  the  respondents' 
.  agents  that  Vail  represented  some  parties  in  California  who  had 
advanced  money.  Some  delay  occurred  in  consequence  of  his 
absence,  but  he  was  sent  for  and  joined  in  the  contract;  and 
Vanderbilt  says  that  he  represented  to  them  the  position  he 
occupied;  that  he  represented  that  he  was  acting  as  the  agent  of 
parties  in  California  who  had  advanced  money  for  the  vessel; 
and  in  conclusion,  the  witness  says :    "I  always  told  them  there 
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were  parties  in  California  who  had,  advanced  money  for  the 
steamer,  \rat  I  have  no  reoolleotion  of  telling  them  the  names  of 
the  parties." 

Veil  was  also  examined  as  a  witness  by  the  respondents.  He 
says  it  was  mentioned  at  the  time  that  he  represented  owners  in 
California,  and  that  he  consented  to  the  sale  by  .authority  of 
instructions  from  Mr.  Chenery  to  that  effect.  Doming  and  Todd* 
as  the  witness  stated,  understood  from  Yanderbilt  and  himself 
that  the  vessel  was  built  for  parties  in  California*  and  that  the 
reason  she  was  sold  was  because  the  business  had  changed  there 
so  that  the  boat  was  not  wanted.  We  told  Mr.  Deming,  says  the 
witness,  that  we  were  acting  for  parties  in  California,  who  wished 
the  boat  sold;  and  we  did  state  that  the  Adelaide  was  built  for 
parties  in  California.  Both  of  these  witnesses  wore  examined 
by  the  respondents,  and  it  is  safe  to  say — there  is  nc  ground 
to  suspect  them  of  any  partiality  for  the  complainant,  Other 
witnesses  were  also  examined  upon  the  subject,  on  the  one  sido 
or  the  other,  whose  testimony  is  equally  explicit.  Complainant 
exafrined  Carlos  P..  Butler,  who  wrote  the  original  agreement. 
He  says  that  there  appeared  to  be  a  question  between  the  pur- 
chasers and  the  sellers  in  regard  to  the  validity  of  the  title  to  the 
boat.  Sellers  assured  purchasers  that,  independently  of  being 
builders  of  the  boat,  they  were  duly  authorised  by  any  party  or 
parties  that  might  have  an  interest  in  her  in  California,  to  dispose 
of  her  on  the  best  possible  terms.  Want  of  confidence  was 
evidently  felt  «nd  mamiested  in  what  is  now  denominated  the 
apparent  legal  title.  Assurances  were  given  that  the  persons 
proposing  to  sell  had  authority  to  sell  from  the  real  owners ;  but 
they  exhibited  no  power  of  attorney  to  represent  absent  owners, 
or  to  sell  the  interest  of  the  complainant's  intestate,  and  no 
inquiries  were  made  upon  the  subject.  Witness  says  doubts 
were  expressed  as  to  the  power  of  Vail  and  Yanderbilt  to  convey 
a  good  title,  but  Mr.  Doming  said  he  was  perfectly  satisfied  with 
their  statement.  Their  statement  was,  that  they  had  authority 
independently  of  being  builders  of  the  boat;  but  no  such 
authority  was  exhibited  and  no  inquiries  made  in  regard  to  k 
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although  the  witness  states  that  it  was  spoken  of  by  all  that  the 
steamer  was  built  for  parties  in  California. 

Answer  of  respondent  denies  all  snob  information,  but  tbe 
evidence  proves  it  and  falsifies  the  answer.  Defence  must  rest 
where  it  is  placed  in  the  pleadings,  and  cannot  now  be  shifted. 
Another  witness,  examined  by  the  complainant,  was  John  W. 
Marshall,  who  testifies  that  while  Deming  and  Vanderbilt  were 
negotiating  on  board  the  steamer,  the  latter  said  he  wanted  to 
see  Captain  Vail  before  he  could  do  anything  about  selling  the 
steamer,  as  he  (Vail)  had  power  to  sell  the  boat ;  and  the  witness 
adds :  Deming  knew  she  was  built  for  parties  in  California,  as 
we  talked  about  it  before  we  came  on.  Reference  should  alsc 
be  made  in  this  connection  to  the  deposition  of  John  Spencer, 
who  testifies  that  Vanderbilt  and  Deming  both  told  him  that  the 
Adelaide  was  built  to  go  to  California  to  run  on  the  Sacramento 
river ;  and  he  expressly  states  that  he  understood  from  both  of 
Ihem  that  John  Van  Pelt  was  a  part  owner  in  the  Adelaide. 
Certain  conversations  between  Deming  and  James  Wood,  who 
was  examined  as  a  witness,  are  also  given  in  evidence  by  the 
complainant,  to  the  effect  that  the  former  stated  to  the  latter,  in 
May,  1868,  that  the  boat  was  built  for  parties  in  California;  and 
the  witness  thinks  that  Deming,  or  the  party  who  introduced 
him,  stated  that  a  person  by  the  name  of  John  Van  Pelt  who 
died  in  California,  owned  the  steamer.  Complainant  also  refers 
to  the  conduct  of  Deming  after  the  steamer  was  enrolled  at  the 
rastom-house  as  tending  to  confirm  the  testimony,  offered  to 
show  that  he  had  knowledge  that  the  title  was  defective,  and, 
unless  the  ordinary  rules  of  evidence  are  to*  be  wholly  dis- 
regarded, the  circumstances  proved  are  entitled  to  great  con- 
sideration. Efforts  to  make  the  title  satisfactory  were  not 
successful  until  Saturday  evening,  just  before  the  time  of  closing 
the  custom-house.  While  the  negotiations  for  perfecting  the 
title  were  going  on,  and  only  the  day  before  they  were  closed, 
an  agent  of  the  heirs  of  John  Van  Pelt's  estate  arrived  in  the 
city  of  New  York  from  California  to  look  after  this  vessel.  On 
his  arrival  he  heard  of  the  sale  of  the  steamer,  but  having  ascer 
tained  that  she  still  remained  at  the  wharf,  and  that  aha  had  not 
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been  enrolled  or  inspected,  he  applied  to  the  surrogate  for 
administration  on  the  estate.  All  this  took  place  on  Saturday ; 
and  that  evening,  after  dark,  Mr.  Deming  sent  for  Mr.  Winchester, 
who  had  come  on  to  take  charge  of  the  steamer  as  master,  and 
directed  him  to  have  the  smoke-pipe  of  the  steamer  painted  that 
night,  signifying  at  the  same  time  that  the  steamer  would  sail 
on  the  following  morning. 

After  his  arrival  in  the  city  of  New  York,  Winchester  had 
acted  as  master  of  the  steamer,  but  on  Sunday  morning  William 
W.  Vanderbilt  took  charge  of  her  as  master,  and  between  seven 
and  eight  o'clock  she  sailed  for  Boston  in  a  storm,  when  it  blew 
so  hard  that  she  had  to  come  to  anchor  at  the  mouth  of  the 
sound.  Whether  Deming  knew  the  person  who  had  arrived 
from  California  as  the  agent  of  the  heirs  does  not  appear,  but  it 
does  appear  that  he  was  well  known  to  the  sellers  of  the  steamer, 
and  the  circumstances  afford  strong  ground  to  infer  that  the 
departure  of  the  steamer  was  hastened  as  a  means  of  discourag 
big  further  attempts  to  prosecute  the  claim.  Taken  as  a  whole, 
I  am  of  the  opinion  that  the  evidence  shows  that  the  agents  of . 
the  respondents  had  actual  notice  that  the  title  of  the  sellers  of 
the  steamer  was  defective,  and  that  she  was  built  by  monies 
advanced  by  parties  in  California ;  but  at  all  events  I  am  of  the 
opinion  that  they  had  constructive  notice  that  their  grantors 
were  not  authorized  to  make  the  sale,  and  it  is  incomprehensible 
to  me  how  any  one  who  will  read  the  record  can  come  to  a 
different  conclusion. 

Decree  of  the  Circuit  Court,  I  think,  should  be  affirmed. 

Mr.  Justice  MILLER :  I  am  of  opinion  that  ten-twentieths 
of  the  steamboat  Adelaide  were  owned  by  John  Van  Pelt  in  his 
lifetime,  and  that  the  legal  title  passed  to  his  administrators  in 
California. 

That  1.0  sale  of  that  interest  could  be  made  by  those  adminis- 
trators, by  the  law  of  California,  without  an  order  of  Court,  and 
as  no  suoh  order  was  made!  there  was  no  valid  sale  of  that 
'nterest  to  defendants. 

I  have  not  been  able  to  find  anything  in  the  case  to  take  the 
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transaction  between  defendants  and  Vanderbilt  out  of  rale  of 
covetU  emptor.  I  am  of  opinion,  therefore,  that  the  deeree  of  the 
Circuit  Court  should  be  affirmed;  except  as  to  tw^twentieths, 
which  I  think  were  the  property  of  Vanderbilt,  and  one-twentieth 
the  property  of  frank  Johnson,  which,  with  the  other  seven 
twentieths  held  by  Ghenery,  passed  to  defendants  by  Vanderbiltfa 


Unhid  St'atbs  vs.  Galbraith  sr  al. 

L  In  a  California  land  case,  the  production  of  a  fraudulent  and 
false  certificate  of  approval  signed  by  the  Governor  and 
Secretary  who  signed  the  grant,  and  proved  by  the  same 
witnesses  in  the  same  way  that  the  grant  was  proved,  affords 
(in  the  absence  of  explanatory  evidence,)  strong  ground  for 
believing  all  the  title  papers  to*  be  fabricated. 

S.  Where  the  date  of  a  grant  has  been  altered,  while  it  was  in  the 
hands  of  the  claimants  and  is  produced  to  the  Court  without 
evidence,  to  show  how  the  alteration  came  to  be  made,  this 
Court  cannot  confirm  the  title. 

B.  The  case  of  U.  8.  vs.  West's  Heirs  reviewed,  the  facts  stated 
from  the  original  record,  and  all  its  features  shown  to  be 
strikingly  different  from  this  case. 

4.  The  fact  that  an  espediente  is  found  among  those  indexed  by 
Hartnell  in  1847-8,  is  no  evidence  that  it  was  made  at  the 
time  of  its  date. 

This  was  a  land  claim  originating  before  the  Commission 
appointed  under  the  Act  of  March  8d,,  1851,  and  coming  into 
this  Court  by  appeal  from  the  decree  of  the  District  Court  for 
the  Northern  District  of  California. 

The  petition  of  John  D.  Galbraith,  John  Sime,  Richard  H. 
Sinton,  and  David  T.  Bagley  asserted  their  right  to  a  tract  of 
land  containing  lour  square  leagues  in  Sonoma,  called  the  Bolsa 
iie  Tomales,  bounded  by  lands  of  Juan  Yiojct,  Bartolo  Bojorquea, 
the  bay  of  Bodega  and  the  creek  (entire)  of  Tomales,  under  a 
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grant  from  the  Governor,  dated  12th  June,  184%  to 
Padilla,  whose  title  by  sundry  mesne   conveyance* 
Tested  in  the  petitioners. 

The  title  papers  consisted  of  1.  A  petition  for  fvwr  square 
leages,  signed  by  Padilla,  addressed  to  the  Governor  and  dated 
at  Monterey,  May  14th,  1846.  2.  A  marginal  order  of  the 
Governor,  dated  Los  Angeles,  May  20th,  1846,  directing  the 
Prefect  of  the  Second  District  "to  report  about  the  state  of  this 
land  with  all  the  particulars  concerning  the  same,"  and  declaring 
that  "  when  the  return  is  made  the  "Governor  will  resolve."  8*  A 
certificate  of  the  Prefect  (Manuel  Castro)  dated  May  10th,  1846, 
that  Padilla  had  made  application  for  the  land;  that  the  espa- 
diente  was  in  that  prefecture ;  and  that  the  reports  show  the 
land  to  be  vacant  and  grantable.  4.  A  decree  of  concession 
dated  June  12th,  1846.  5.  A  borrador  of  a  grant  for  five  leagues, 
dated  same  day.  6.  The  grant  or  titulo  alleged  to  be  the  origi- 
nal and  bearing  the  date  of  February  12th,  1846,  signed  by  P» 
Pioo  as  Governor,  and  attested  by  Moreno  as  Secretary.  7.  A. 
certificate  dated  14th  June,  1846,  and  signed  in  the  same  way 
by  Pico  and  Moreno,  that  the  giant  had  been  confirmed  by  the 
Departmental  Assembly. 

The  last  two  of  these  papers  were  produced  by  the  claimants 
from  their  private  custody ;  the  other  five  were  brought  from 
the  Surveyor-General's  Office,  where  they  were  found  filed, 
arranged  and  deposited  in  the  form  of  an  espediente  with  a  class 
of  documents  known  as  being  comprised  in  HartnelTs  Index. 
An  account  of  that  Index  will  be  found  in  United  State*  vs. 
Knights  adm'rs.,  (1  Black,  227.) 

Parol  evidence  was  given  by  the  claimants  to  prove  the  hand* 
writing  of  Padilla  to  the  petition,  of  Castro  to  the  informe,  of 
Pico  to  the  order  of  reference,  and  of  Pico  and  Moreno  to  the 
grant  and  certificate  of  approval.  Moreno,  the  Secretary,  was 
himself  called,  and  he  testified  that  the  signatures  to  the  grant . 
and  to  the  certificate  of  approval  were  genuine  and  made  at  the 
time  those  documents  bear  date.  On  cross-examination,  he  said 
that  the  grant  appearing  to  be  dated  on  the  12th  of  February, 
he  could  not  have  signed  it  then,,  for  he  was  not  in  oflkc  until 
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afterwards,  lut  lie  must  undoubtedly  hare  signed  it  before  the 
4th  of  May,  and  he  was  convinced  that  he  did  so. 

The  word  Febrero  was  plainly,  written  as  the  date  of  the 
original  grant;  all  copies  of  it  in  the  record  have  it  so;  and 
every  official  translation  gives  February  as  the  date.  The  claim- 
ants, themselves,  at  first,  recited  it  as  of  that  date  in  their 
petition.  But  it  appeared  from  the  remarks  of  the  Land  Com- 
mission and  otherwise,  that  the  date  had  been  altered  by  writing 
Febrero  over  some  other  word,  probably  Junio.  Of  this  altera- 
tion no  explanation  was  given  to  show  when,  how,  or  by  whom 
it  was  made.  The  paper  did  not  appear  ever  to  have  been  in 
any  custody  but  that  of  the  claimants  themselves,  or  the  persons 
from  and  through  whom  the  title  was  deduced. 

The  certificate  of  approval  was  shown  not  to  be  true  by  the 
journals  of  the  Departmental  Assembly.  It  was  made  certain 
by  these  records  that  no  such  grant  as  this  to  Padilla  was  ever 
laid  before  that  body.  But  there  was  no  evidence  in  the  case 
besides  that  of  Moreno,  to  show  whether  the  false  certificate  was 
actually  made  by  the  Governor  and  Secretary  or  by  some  other 
person  who  counterfeited  their  signatures. 

Mr.  Hopkins,  clerk  in  the  Surveyor-General's  Office  and  keeper 
of  the  archives,  was  a  witness  in  the  cause,  and  gave  it  as  his 
opinion  that  the  espediente  was  genuine.  His  testimony  proved 
that  this  espediente  was  numbered  571  on  HartnelTs  Index,  and 
;hat  the  grants  in  numbers  569,  670,  572,  and  578,  as  well  as 
some  others  indexed  by  Hartnell,  were  originally  dated  on  days 
subsequent  to  the  oonquest,  and  afterwards  altered  to  other  days 
before  the  conquest.  He  regarded  these  latter  grants  as 
fraudulent. 

Evidence  was  given  of  the  occupancy  and  use  of  the  land  by 
the  claimants.  It  did  not  establish  any  clear,  notorious  or  well 
settled  possession  previous  to  the  oonquest  or  at  any  time  soon 
afterwards. 

The  Land  Commission  decreed  the  confirmation  of  the  title 
with  strong  expressions  of  reluctance  and  muoh  doubt  con- 
cerning its  honesty.  That  decree  was  affirmed  by  t)ie  District 
Court  from  whence  it  came  up  to  this  Court  by  appeal  where 
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the  decree  of  the  District  Court  was  reversed  and  the  cause 
remitted  with  directions  to  take  further  evidence,  (22  How.  89). 
Much  of  the  evidence  referred  to  above  was  taken  after  the  cause 
went  back. 

The  District  Court  upon  the  whole  evidence  considered  and 
adjudged  the  claim  to  be  well  founded  in  law.  The  decree  in 
accordance  with  that  opinion  was  brought  to  the  Supreme  Court 
on  this  appeal  by  the  United  States. 

Mr.  Black,  of  Pennsylvania,  and  Mr.  Qillet*  of  Washington 
City,  for  the  United  States. 

The  title  is  not  proved.  The  claimant  has  produced  certain 
witnesses  who  swear  that  in  their  opinion,  the  signatures  to  the 
several  papers,  are  genuine.  This  has  often  been  held,  not  onlj 
insufficient  and  unsatisfactory,  but  inadmissible.  The  testimony 
of  Moreno  will  not  help  them,  because  he  is  not  a  credible 
man,  and  because  he  has  told  an  incredible  story  and  for  the 
still  further  reason,  that  his  statement,  if  believed,  is  in  conflict 
with  the  whole  theory  of  their  case. 

There  is  no  record  of  the  title,  and  on  this  point  the  case  in 
every  material  fact  and  oircumstance,  is  precisely  that  of  Knight, 
decided  at  the  last  term.  The  espediente  is  among  those  ar- 
ranged in  1847-8,  by  Hartnell,  who  gathered  his  materials  from 
the  custom-house  floor  and  from  other  places  no  better.  He 
did  not  know  a  true  title  from  a  false  one — had  not  the  means 
of  knowing — but  picked  up,  put  away  and  indexed  whatever  be 
got  his  hands  on. 

The  reasons  which  induced  the  Court  last  year  to  reject  that 
index,  are  strengthened  a  hundred  fold  by  the  evidence  which 
comes  up  with  this  record.  The  testimony  of  Captain  Halleck, 
showing  how  the  papers  were  got,  did  indeed  prove  that  they 
wero  just  as  likely  to  be  true  as  false ;  but  here  we  have  evi- 
dence from  the  lips  of  Mr.  Hopkins,  that  some  of  them  are 
known  to  be  false.  The  fact  is  established  by  affirmative  proof 
that  this  very  espediente,  No.  571,  lies  in  the  centre  of  five :  the 
two  others  on  each 'side  of  it,  are  plainly  fraudulent  Ttiat 
settles  the  character  of  the  index,  if  anything  can. 
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But  these  title  papers  bear  upon  their  own  face  sufficient  evi- 
dence to  insure  their  condemnation. 

The  informe  is  dated  ten  days  before  the  order  of  reference. 
It  is  barely  possible  to  suppose  that  this  might  be  an  innocent 
blunder.  But  the  Court  is  certainly  bound  to  presume  nothing 
in  favor  of  a  title  which  presents  such  an  anachronism.  The 
language  of  the  order  and  the  declaration  that  when  the  prefect 
shall  report,  the  Governor  mill  resolve  shows  that  the  report  did 
did  not  exist  then ;  if  it  was  made  afterwards  it  is  felsely  dated, 
and  if  falsely  dated  it  is  a  fraudulent  paper. 

The  grant  is  dated  three  months  before  the  petition.  Now 
this  date  is  either  true  or  false.  If  it  be  true,  the  title  is  void ; 
for  on  the  principle  of  Cambustoris  case,  the  Governor  had  no 
power  to  make  a  grant  without  a  petition.  The  claimants  seeing 
this  difficulty  and  seeking  to  avoid  it  got  into  another  by  as- 
serting that  the  date  has  been  altered.  By  whom  was  it  altered  ? 
By  themselves  of  course,  for  it  never  was  in  any  other  custody. 
How  was  it  altered  ?  Fraudulently ;  for  that  is  the  presumption 
of  law,  when  there  is  no  explanatory  evidence.  It  is  in  vain  to  say 
that  the  date  of  a  deed  is  not  material.  Of  such  a  paper  as  this 
it  is  the  most  material  part.  If  it  was  made  before  the  14ih  of 
May,  or  after  the  7th  of  July,  it  is  a  nullity:  It  is  highly  im- 
portant, therefore,  to  know  whether  it  was  or  was  not  executed 
at  some  intermediate  time.  The  claimants  did  not  permit  the 
paper  to  speak  for  itself,  but  obliterated  the  name  of  the  month 
and  wrote  another  word  over  it,  so  that  the  true  reading  can 
never  be  known.  After  .having  themselves  falsely  and  de- 
signedly spoiled  the  evidence,  covered  up  the  truth  and  put  it 
out  of  your  power,  to  ascertain  when  it  was  made  they  ask  you 
to  supply  a  date  suitable  to  their  interests  by  mere  presumption. 
If  all  presumptions  were  in  favor  of  the  spoiler,  and  if  Courts 
could  aet  on  the  principle  that  suitors  must  be  encouraged  in 
falsifying  their  documents,  then  the  reasonings  of  the* claimants1 
counsel  migt.f  have  a  chance  of  success ;  but  the  rule  is  directly 
the  reverse. 

There  is  another  manifest  and  palpable  fraud  in  those  paper* 
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The  certificate  of  approval,  ia  either  a  forgery  out  and  ot*t>  or 
else  U  was  made  by  Moreno  and  Pioo  with  a  knowledge  that  it 
was  false.  The  claimants'  counsel  will  not  choose  either  hem 
of  this  dilemma ;  but  they  cannot  escape.  They  introduced  the 
certificate  in  evidence  as  a  genuine  paper,  called  Moreno  to 
prove  it,  and  he  swore  to  its  execution  as  he  swore  to  the  othet 
paj*ers.  They  gave  it  up  only  when  the  truth  as  proved  by  the 
journals  became  too  strong  to  be  faced  down.  If  Moreno  *n& 
Pico  actually  signed  it,  what  is  the  value  of  other  papers  sigaed 
by  them  and  proved  in  the  same  way?  If  their  names  are 
counterfeited,  what  shall  be  the  moral  status  of  the  party  that 
got  it  done  and  used  it  ? 

Mr.  Hopkins'  testimony  to  a  fact  is  not  to  be  disputed.  But 
his  opinion  is  out  of  place  on  this  record.  He  has  assumed  to 
give  judgment  in  the  cause,  and  that  judgment  is  manifestly 
erroneous,  being  unsupported  by  evidence,  and  contrary  to  the 
well  settled  law  of  the  land. 

The  case  of  West's  ffeirs  is  not  to  the  point  There  the  title 
was  admitted  to  have  been  made  for  one  league ;  but  after  the 
conquest,  somebody  (not  the  claimants)  changed  the  grant  so  as 
to  make  it  read  for  two  leagues ;  and  the  question  was  whether 
this  attempt  to  enlarge  the  grant  destroyed  it  altogether.  The 
Court  answered  in  the  negative,  and  that  settled  a  rule  of  property. 
But  here  we  are  dealing  with  the  law  of  evidence.  The  claimant* 
can  support  their  title  only  by  proving  that  a  grant  was  issued 
after  the  date  of  their  petition,  and  they  produce  the  original 
which  is  dated  before  the  petition.  To  mend  this  fatal  defect  they 
assert  that  it  was  altered  by  themselves.  This  is  certainly  the 
first  case  on  record  of  a  party  producing  a  paper  which  vested 
in  him  the  only  title  he  pretends  to  have,  and  asking  a  decree 
not  because  the  paper  is  genuine,  but  because  he  alleges  it  to  be 
a  forgery. 

A  diseno  or  map  is  a  necessary  part  of  every  land  espediente^ 
and  is  distinctly  required  by  the  regulations  of  1828.  There  are 
cases  in  which  ;ts  absence  has  been  excused ;  but  not  cases  like 
this. 
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Mr.  Ashmun,  of  Massachusetts,  and  Mr.  Kill,  of  Missouri,  fo* 

the  Ala.imft.ntft. 

The  possession  of  the  grantee  is  Jrell  made  out,  and  sufficient 
of  itself  to  give  his  alienees  a  right  to  be  confirmed  in  their  title. 
Alviso's  case,  23  How.,  818 ;  Wilson's  case,  1  Black,  267 ;  De 
Haro's  case,  22  How.,  293. 

■'  The  Court  is  bound  to  act  upon  principles  of  equity,  and 
therefore  to  confirm  the  claim  according  to  the  possession 
although  a  suspicious  criticism  may  be  able  to  raise  a  doubt 
concerning  the  completeness  of  the  espediente  and  the  grant. 

A  map  was  not  necessary  in  this  case. .  The  description  of 
the  land  was  perfect  without  one.  The  external  boundaries 
could  not  be  made  more  distinct  by  a  diagram  on  paper. 

Knight's  case  is  not  authority  against  the  validity  of  this 
espediente  or  against  the  truthfulness  of  Hartnell's  index. 
Knight's  espediente  had  many  infirmities  and  irregularities, 
which  are  not  found  in  Padilla's.  It  had  no  informe,  nor  was 
any  original  grant  produced,  and  its  genuineness  was  impeached 
by  proof  that  Knight  was  not  in  a  condition  to  receive  such  a 
grant. 

Nor  is  it  just  to  deny  the  integrity  of  the  index  because  there 
are  in  it  some  espedientes  besides  that  of  Knight  which  are  false 
Hartnell  found  them,  and  though  they  appeared  on  their  faces 
to  be  altered,  he  did  not  presume  to  decide  upon  the  legal  effect 
of  those  alterations.  The  index  is  conclusive  on  the  United 
States  as  proof  that  the  espedientes  all  belonged  to  the  Mexican 
archives,  but  the  value  of  each  one  must  depend  on  the  special 
circumstances  connected  with  it.  Knight's  case  justly  fell  by  its 
own  demerits. 

.  The  value  of  Mr.  Hopkins'  testimony  can  hardly  be  over-esti 
mated.  He  is  (and  the  counsel  on  the  other  Lside  acknowledge 
it)  a  most  faithful  public  officer  of  twenty  years  experience,  an 
upright  man,  and  every  way  a  credible  witness.  He  pronounces 
this  espediente  to  be  genuine.  And  there  is  other  evidence 
besides  his  to  prove  the  handwriting  of  the  several  signatures. 

The  alteration  of  the  grant  by  changing  the  date  is  immate- 
rial ;  it  would  be  as  valid  if  made  in  June  as  in  February.   The 
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records  show  that  it  was  actually,  made  in  June ;  the  title  was 
vested  before  the  alteration  took  place,  and  the  alteration  could 
not  operate  as  a  forfeiture.  It  is  not  known  when,  how,  or  by  whom 
the  alteration  was  made,  but  it  is  not  important  since  the  archives 
and  other  evidence  aliunde  show  that  a  good  title  existed  before 
the  conquest  The  case  of  West's  Heirs  is  directly  in  point,  and 
its  authority  is  conclusive. 

The  certificate  of  approval  is  said  to  be  a  forgery.  This  can- 
not defeat  the  claimants'  right.  If  it  were  genuine,  its  produc- 
tion would  be  unnecessary.  That  principle  is  established  in 
Frejncnts  ease  (17  Howard),  and  by  the  three  cases  of  Cruz 
Cervantes,  Vaea,  and  Larkin,  in  18  Howard.  A  good  title  having 
been  proved  cannot  be  divested  by  proof  that  another  document 
offered  in  support  of  it  is  forged.  Lloyd  vs.  Panmngham,  (16 
Vesey/59). 

Mr.  Justice  NELSON.   This  is  an  appeal  from  a  decree  of  th» 
District  Court  of  the  United  States  for  the  Northern  District  o 
California. 

The  case  presents  a  California  land  claim  filed  before  tb  i 
Board  of  Commissioners  April  29,  1862,  by  the  assignees  ol 
Juan  N.  Padilla,  to  whom  the  original  grant  as  alleged  wa* 
made  of  a  tract  of  land  containing  five  square  leagued,  12th  of 
June,  1846,  situate  in  the  Department  of  Sonoma,  and  known 
by  the  name  of  "  Balsa  de  Tomales." 

The  claim  was  confirmed  by  the  Commissioners,  and  on 
appeal  by  the  United  States  to  the  District  Court  the  decree  was 
affirmed.  Afterwards  an  appeal  was  taken  to  this  Court,  where 
the  decree  of  the  District  Court  was  reversed,  and  the  cause 
remitted  to  that  Court  for  further  testimony.  The  case  will  be 
found  reported  in  the  22  How.,  p.  89. 

This  Court,  after  referring  to  the  grounds  of  objection  to  the 
claim,  namely,  the  unsatisfactory  proof  of  any  possession  or 
occupation  of  the  tract,  the  alteration  of  the  date  of  the  original 
grant  of  the  title  in  form,  which  was  in  the  hands  of  the  grantee 
and  his  assigns,  and  the  questionable  character  of  the  certificate 
of  approval  by  the  Departmental  Assembly  produced  by  the 
vol*  II.  26 
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claiihanta,  expressed  the  opinion,  that,  in  consideration  of  the 
dbdbtful  character  of  the  claim  and  entire  want  of  any  merits 
upon  the  testimony,  the  decree  below  should  be  reversed  and 
the  case  remitted  for  further  examination.  Since  then  much 
additional  evidence  has  been  taken  by  both  parties  before  the 
district  Court,  which  Court  again  affirmed  the  decree  of  the 
Commissioners,  and  the  case  is  now  here  on  an  appeal  from  that 
degree. 

The  espediente  produced  before  the  Commissioners  and  Court 
below,  contained  the  petition  of  Padilla,  dated  Monterey,  14th  of 
flay,  1846,  the  informe  dated  at  Los  Angelos,  20th  of  May,  the 
certificate  of  Manuel  Castro  that  the  land  is  vacant  and  grant- 
able,  dated  at  Monterey,  10th  of  May,  and  the  title  in  form 
dated  at  Los  Angelos,  12th  of  June  following,  the  latter  signed 
by  Pio  Pico,  the  Governor,  and  Jose  Matias  Moreno,  Secretary. 
A  certificate  of  the  approval  of  the  Departmental  Assembly, 
signed  by  the  same  Governor  and  Secretary,  dated  at  Los  Ange- 
los, 14th  of  June,  same  year,  Was  also  filed  with  the  papers, 
together  with  the  original  grant  which  had  been  delivered  to 
the  petitioner,  fcadilla.  This  instrument  is  dated  at  Los  Ange- 
los, 12th  of  June,  1846,  alte*re  I  to  12th  of  February  of  the  same 
year. 

The  genuineness  of  the  signatures  of  the  Governor  and'  Secre- 
tary to  these  evidences  of  title  is  proved  by  several  witnesses, 
and,  among  them,  by  Moreno  himself,  the  Secretary.  The  fact 
upon  the  proofs  cannot  well  be  denied,  and  if  there  was  nothing 
else  in  the  case  affecting  the  integrity  of  this  title,  we  could  con- 
cur with  the  Court  below  in  confirming  it.  But  two  objections 
are  taken  to  these  papers,  which,  in  our  judgment,  have  not  been 
satisfactorily  met  or  explained.  The  first  is,  that  the  certificate 
of  approval  by  the  Departmental  Assembly  is  a  fabrication. 
The  records  of  that  Assembly,  which  are  in  good  condition, 
prove  the  fact,  and  which  is  admitted  in  the  brief  of  the  counsel 
For  the  claimants.  It  was  also  so  held  by  the  Court  below 
Now,  the  signatures  of  the  Governor  and  Secretary  to  this  ceT- 
tilicdte  are  proved  to  be  genuine  With  the  same  strength  of 
e vid  mce  as  they  are  t'o  the  document  of  the  formal.title.    Mo- 
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reno  testifies  with  the  same  fulness  to  the  signatures  in  the-one 
case  as  in  the  other.  The  fabrication  of  this  certificate,  there- 
-  fore,  is  not  the  work  of  a  stranger  or  of  a  party  interested,  boa 
of  these  functionaries  themselves.  Aa  their  signatures  to  it  are 
genuine,  these  persons  are  necessarily  implicated  in  the  fraud, 
as  the  certificate  could  not  have  been,  fabricated  without  their 
participation.  There  is  no  escape  from  this  conclusion.  It 
might  have  been  met  by  proof  that  their  signatures  were  forged. 
This  would  have  relieved  them  and  the  title  from  much  of  the 
suspicion  and  doubtful  character  resting  upon  the  title,  though 
not.entirely,  as  the  use  of  fraudulent  papers  by  the  claimant  in 
support  of  a  claim  cannot  but  excite  apprehension  and  caution. 
But  no  attempt  was  made  to  prove  that  these  signatures  were 
forged.  On  the  contrary,  every  witness  called  and  examined  in 
respect  to  them  testifies  to  their  genuineness,  and  as  we  have 
seen,  Morena  himself,  one  of  them. 

-  This  paper  was  regarded  by  the  public  authorities  in  California 
as  well  as*by  the  petitioners  for  a  grant  of  a  portion  of  the  pub- 
lic lands  as  very  important  in  the  perfection  of  the  title.  The 
grant  in  form  by  the  Governor,  in  express  terms,  is  made 
"subject  to  the  approval  of  the  most  excellent  Departmental 
Assembly."  Such  is  the  condition  annexed,  according  to  the 
law  of  1824,  and  the  regulations  of  1828.  This  Court  has  dis- 
pensed with  the  condition  in  favor  of  these  grants,  which  w6re 
m  all  other  respects  unobjectionable. 

This  paper,  therefore,  thus  fabricated  by  Pico  and  Moreno 
while  engaged  in  making  the  grant  of  the  land  in  question  to 
Padilla,  cannot  but  connect  itself  closely  with  all  the  other  docu- 
mentary evidence  of  the  title,  especially  that  portion  of  it  to 
which  their  names  were  essential,  namely,  the  grant  of  the  title 
in  form. 

Of  the  documentary  evidence  of  title,  under  the  Mexican  laws, 
the  approval  of  the  Departmental  Assembly  was  next  in  import- 
ance to  the  grant  itself.  If  it  must  be  admitted  that  these 
functionaries  have  been  guilty  of  fabricating  one  of  the  docu- 
ments to  which  their  names  are  attached  in  making  out  the 
grant,  what  assurance   have  we   from   the  mere   feet  of  tba 


/* 


404  SUPREME   COURT. 

United  States  vs.  Galbraith  et  al. 

genuineness  of  their  signatures  that  they  have  not  fabricated 
the  other.  Dates  of  time  and  place  afford  no  protection,  as  these 
can  be  fixed  to  the  document  at  the  will  of  the  parties.  This 
certificate  of  approval  bears  date  city  of  Los  Angelos,  14th  June, 
1846.  But  these  could  be  fixed  to  the  paper,  if  fabricated,  at 
any  time  after  it  purports  to  bear  date,  as  well  as  at  the  date 
itself.  So  as  it  respects  the  time  and  place  fixed  to  the  docu- 
ment of  the  formal  title,  which  purports  to  have  been  made  at 
the  same  place  and  on  the  12th  June,  1846.  If  fabricated,  like  the 
certificate  of  approval,  the  date  or  place  affords  no  security  of  iti 
genuiness.  We  have  no  record  to  detect  the  fraud,  if  committed, 
in  respect  to  the  title  in  form  in  this  case  as  we  have  in  many 
of  these  grants.  The  usual  memorandum  is  made  at  the  foot  of 
the  grant  by  Moreno,  the  Secretary,  as  follows:  "A  note  has 
•been  taken  of  this  dispatch  of  the  Supreme  Government  in  the 
appropriate  book." 

Now,  if  a  note  of  this  grant  had  been  found  in  the  book  of 
records,  the  Tomada  razon,  as  it  is  called,  of  this  date,  as  is  eer 
rifled  by  the  Secretary,  it  would  have  been  entitled  to  great 
weight  in  relieving  the  title  of  much  of  the  suspicion  resting 
upon  it.  The  counsel  for  the  claimants  insist  that  the  proof  fur- 
nished on  this  point,  under  the  circumstances  and  condition  of 
the  country  at  the  time,  should  be  regarded  as  equivalent.  The 
Mexican  records  of  these  grants  which  were  at  the  city  of  Los 
Angelos  in  August,  1846,  were  placed  by  the  Governor  in  the 
keeping  of  one  Vignes,  in  boxes,  a  short  time  before  he  fled  from 
that  place,  which  was  on  the  10th  of  that  month.  These  archives 
came  into  the  custody  of  Colonel  Fremont,  and  were  carried  to 
Sutter's  fort,  and  kept  there  till  1847,  when  they  were  removed 
to  Monterey,  and  were  placed  in  the  charge  of  Mr.  Hartnell,  who 
made  an  index  of  the  espedientes  found  among  the  archives,  but 
not  noted  in  any  book.  This  grant  to  Padilla  was  found  among 
them  and  indexed  by  Hartnell.  Now,  the  argument  is,  that  it 
must  have  been  among  the  Mexican  archives  in  the  possession 
of  Pico  at  the  time  he  placed  them  in  the  hands  of  Yignes  when 
he  left  the  city  of  Los  Angelos.  This  may  be  so.  But,  Pico. 
Moreno,  M.  Castro,  and  Padilla,  whose  names  are  connected  with 
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the  grant,  were  at  the  oity  of  Los  Angelos  from  the  22d  of  July 
till  the  10th  of  August,  when  they  fled,  within  which  time  this 
grant  could  have  been  made  and  placed  among  the  archives,  and 
during  which  time  the  Governor  had  no  authority  to  make  any 
grant.  This  Government  was  in  possession  of  the  country  as 
early  as  the  7th  of  July,  1846.  Tt  will  be  seen,  therefore,  that 
the  fact  of  finding  the  espediente  among  the  Mexican  grants  in 
the'  hands  of  Hartnell  affords  no  evidence  that  it  must  have  been 
made  at  its  date.  We  agree,  if  it  was  not  connected  with  the 
other  document  of  title,  an  admitted  fabrication,  committed,  if  we 
believe  the  date,  two  days  after  the  date  of  the  grant,  the  above 
facte  would  be  entitled  to  consideration.  But,  as  we  have  seen, 
the  fabrication  of  the  grant  was  as  practicable  by  these  parties 
as  that  of  the  certificate  of  approval  consistently  with  the  fact 
of  the'  deposit  of  the  espediente  amofig  the  archives  at  Los 
Angeloa  before  their  removal  to  Sutter's  fort. 

It  is  worthy  of  remark  in  this  connection,  that  the  certificate 
of  approval  and  the  title  in  form,  both  came  from  the  hands  of 
the  claimants,  and  of  course  both  had  been  delivered  by  the 
Governor  and  Secretary  to  Padilla,  the  grantee.*  They  were 
filed  before  the  Board  of  Commissioners  on  the  28th  March, 
1868,  and  no  explanation  in  respect  to  the  certificate  was  given 
or  attempted,  either  before  the  Board  or  the  Court  below. 

The  next  objection  to  the  documentary  evidence  of  title  is  ihe 
alteration  of  the  date  of  the  title  in  form  from  12th  June,  1846,  to 
the  12th  February  preceding, — the  word  February  over  the  word 
June.  The  only  attempt  to  explain  this  alteration  is  found  in 
the  testimony  of  Danglada,  a  witness  for  the  claimants.  He 
testified  before'  the  District  Court  that  the  papers  were  delivered 
to  him  by  Padilla  in  the  month  of  December,  1850,  for  the  pur- 
pose of  making  a  sale  of  the  lands.  That  at  this  time  they  had 
been  mortgaged  by  Luco,  the  owner,  to  Padilla,  and  both  were 
interested  in  the  sale.  The  witness  acted  as  the  agent  of  both. 
On  his  examination  in  chief  he  testified  that  the  date  of  the 
paver  was  not  altered  when  it  came  into  his  hands,  nor  while  in 
them,  and  that  the  alteration  must  have  been  made  afterwards. 
But,  on  cross-examination,  his  attention  was  called  to  a  deed 
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executed  on  the  1st  March,  1852,  by  him,  as  attorney  for  others, 
of  this  tract,  in  which  is  recited  the  grant  by  Pico  to  Padilla  as 
of  the  date  of  12th  February,  1846,  and  he  was  asked  to  explain 
this  date,  when  he  was  obliged  to  admit  that  he  might  be  mis- 
taken.   This  is  all  the  explanation  that  has  been  offered. 

The  case  of  the  U.  S.  vs.  Wests  Heirs,  (22  How.,  815,)  has  been 
referred  to  as  an  instance  of  the  confirmation  of  a  Mexican  grant 
which  was  subject  to  the  imputation  of  a  forgery  in  the  alteration 
of  the  title  in  form.  The  alteration  consisted  in  enlarging  the 
grant  of  one  and  a  half  leagues  to  two  and  a  half,  "  un  aitio  to  dos 
sitios."  The  grant  was  made  to  West  in  1840.  He  had  been  in 
the  possession  and  occupation  of  the  ranch  from  1888  till  1849, 
when  he  died.  Had  made  extensive  improvements  in  buildings 
and  cultivation;  among  other  improvements  a  grist-mill  and 
cultivation  of  two  hundred  acres  of  grain  and  vegetables,  besides 
a  stock  of  two  hundred  horses  and  two  thousand  cattle.  The 
case  is  not  fully  reported  in  the  22  How.,  and  the  above  facts 
are  obtained  from  the  original  record.  The  attorney  general 
admitted  the  grant  when  made  was  genuine  and  honest,  and 
that  the  only  objection  to  it  was  the. alteration.  The  papers, 
after  the  death  of  West,  came  into  the  possession  of  the  widow 
and  were  necessarily  entrusted  to  other  hands  for  the  purpose 
of  procuring  a  confirmation.  There  was  no  evidence  tending  to 
prove  that  the  alteration  took  place  while  in  the  hands  of  West, 
and  taking  the  admission  of  the  government  that  the  original 
grant  was  genuine  and  honest,  in  connection  with  the  possession 
-and  improvements,  this  Court  concurred  with  the  Court  below 
in  the  confirmation  of  the  league  and  a  half.  The  features  of 
that  case  upon  the  evidence  were  strikingly  different  from  the 
present  one. 

There  has  been  no  possession  or  occupation  in  this  ease 
deserving  of  notice  in  aid  of  the  title,  cr  as  evidence  of  any 
'merit  on  the  part  oi  the  grantee.  Indeed,  the  weight  of  it  is 
decidedly  against  a  possession  beyond  that  in  common  with  the 
owners  of  other  ranches  in  the  neighborhood.  The  grant  was 
made,  according  to  its  date,  only  twenty-five  days  before  the 
United  States  tqpk  possession  of  the  country.    Padilla  had  a 
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previous  grant  of  the  ranch  Boblar  de  la  Miseria,  in  the  same 
neighborhood  made  on  the  26th  November,  1846,  only  a  few 
months  before  the  application  for  the  one  in  question.  Some  of 
the  witnesses  confounded  the  occupation  of  this  tract  for  that  of 
the  Balsa  de  Tomalea.  Another  difficulty  in  the  way  of  yielding 
our  assent  to  the  integrity  of  this  grant  is,  that  as  early  as  the 
last  of  May  or  the  first  of  June,  1846,  Padilla  was  at  Sonoma,  or 
in  that  neighborhood,  some  five  hundred  miles  from  Los  Angelos 
where  this  grant  purports  to  have  been  made.  He  was  at  the 
head  of  &  party  of  Californians  in  the  disturbances  which  about 
that  time  broke  out  between  them  and  the  American  settlers, 
and  was  charged  with  having  participated  in  the  murder  of  two 
of  thQUL  He  fled  about  the  middle  of  the  month  to  the  south 
aide  of  the  bay  of  San  Francisco  and  joined  the  forces  of  Castro, 
the  commander-in-chief  of  the  Californians;  and,  according  to 
the  evidence  of  Morena,  the  Secretary,  he  came  down  with  Castro 
and'  met  Governor  Pico  and  party  at  Santa  Marguentt%  which 
was  some  one  hundred  and  fifty  miles  below  Monterey.  Castro 
and  Pico  united  their  forces  and  passed  on  to  Los  Angelos, 
where  they  arrived  on  the  21st  or  22d  July,  and  remained  till 
10th  August,  when  they  fled  South.  It  is  clear  Padilla  could 
not  have  been  at  Los  Angelos  at  the  time  the  grant  purports  to 
be  dated,  and  ground  for  strong  doubt  as  to  his  being  at  Monterey 
May  14,  at  the  date  of  the  petition.  All  the  parties  to  thfese 
documents  of  title,  Pico,  Moreno,  M.  Castro,  and  Padilla,  were 
with  the  forces  of  Pico  and  General  Castro  at  Los  Angelos 
during  the  nineteen  or  twenty  days  they  remained  at  that  place. 
It  was  within  their  power  to  have  made  this  grant  while  thus 
remaining  together ;  and,  as  it  is  admitted  that  the  certificate  of 
approval  of  the  Departmental  Assembly  w-as  fabricated  by  two 
of  them,  we  cannot  but  distrust  upon  all  the  evidence  that  the 
espediente,  including  all  the  papers  relating  to  the  tifcle.  was 
fabricated  in  the  same  way  and  at  tjie  same  time. 
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1.  It  is  an  established  rale  of  the  common  law,  that  a  devise  of 

lands  without  words  of  limitation  confers  an  estate  for  lift 
only. 

2.  But  because  this  rule  generally  defeated  the  intention  of  the 

testator,  the  Courts  have  been  astute  in  finding  exceptions 
to  it 
8.  Where  land  is  devised  without  legal  words  of  limitation,  and  a 
provision  is  added  that  the  devisee  may  do  therewith  as  he 
pleases,  a  fee  is  presumed  to  have  been  intended. 

4.  It  is  also  well  settled,  that  where  a  devisee  whose  estate  is  not 

defined,  is  directed  to  pay  debts,  legacies,  or  a  sum  in  gross, 
he  takes  a  fee. 

5.  This  last  rule  though  founded  on  inference  is  as  technical  and 

rigid  in  its  application  as  that  to  which  it  is  an  exception ; 
for  Courts  will  not  inquire  into  the  relative  value  of  the  land 
and  the  charge,  nor  decide  on  the  probability  of  the  devisee 
being  called  on  to  pay  the  charge. 

6.  Where  a  testator  gives  one  piece  of  land  to  his  son  with  the 

privilege  of  doing  therewith  as  he  pleases,  and  makes  another 
devise  to  the  same  son,  without  using  those  or  any  similar 
words,  it  does  not  follow  that  there  was  no  actual  intent  to 
give  a  fee  in  the  last  mentioned  land. 
1.  A  Court  may  look  beyond  the  face  of  the  will,  to  explain  an 
ambiguity  as  to  the  person  or  property  to  which  it  applies, 
but  never  for  the  purpose  of  enlarging  or  diminishing  the 
estate  devised. 

This  case  came  up  on  a  writ  of  error  to  the  Circuit  Court  for 
the  Southern  District  of  New  York.  It  was  an  ejectment  for 
certain  lots  now  within  the  limits  of  the  city,  and  formerly  part 
of  the  estate  of  Lawrence  Benson,  deceased. 

Lawrence  Benson,  at  the  time  of  his  death,  had  two  tracts  of 
land,  which  he  held  in  fee,  one  occupied  by  himself  and  one  by 
George  Williams.  He  had  one  son  and  two  grand-daughters, 
the  children  of  a  deceased  daughter.    He  died  in  1822,  having 
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made  the  will  copied  in  the  opinion  of  the  Court,  by  which  he 
gave  the  Williams9  place  to  his  son  Benjamin,  "to  do  and  dispose 
of  as  he  may  think  proper;"  and  the  Homestead,  without  words 
of  limitation,  charging  the  devisee  with  the  payment  of  $1,600. 
to  his  grand-children.  The  lots  in  controversy  were  part  of  the 
Homestead.  The  plaintiff  after  the  death  of  Benjamin  Benson, 
claimed  an  interest  therein,  as  one  of  the  heirs-at-law  of  Lawrence 
Benson.  The  defendant  asserted  his  right  under  conveyances 
made  by  Benjamin  Benson  in  his  lifetime.  The  question  was, 
whether  the  will  gave  Benjamin  a  fee  in  the  Homestead,  or  only 
a  life  estate. 

On  the  trial  before  the  Circuit  Court,  the  plaintiff  offered 
evidence,  to  show  that  the  Williams'  place,  at  the  date  of  the 
will,  and  ever  afterwards,  was  worth  greatly  more  than  the  sum 
charged  upon  the  devisee  in  favor  of  the  testator's  grand- 
children. This  evidence  was  rejected,  and  Mr.  Justice  Nelson 
held  that,  by  the  legal  and  true  construction  of  the  will,  Benja- 
min Benson  took  a  fee  in  both  places.  Whereupon  the  plaintiff 
sued  out  this  writ  of  error. 

Mr.  Cutler,  of  New  York,  and  Mr.  Black,  of  Pennsylvania,  for 
the  plaintiff  in  error,  argued  that  the  will,  properly  construed, 
according  to  the  law  of  New  York,  as  it  stood  in  1822,  gave 
Benjamin  Benson  no  more  than  a  life  estate  in  the  Homestead 
place ;  that  the  fee  simple  remained  undisposed  of,  and  descended 
x>  the  testator's  heirs-at-law,  of  whom  the  plaintiff  was  one,  and 
that  she  had  a  right,  after  the  life  estate  terminated,  by  the  death 
of  Benjamin,  to  recover  her  share  in  it. 

It  is  undeniable  that  a  devise  of  real  property,  to  do  and  dispose 
of  it  as  the  devisee  may  think  proper,  creates  an  estate  in  fee.  It 
is  equally  clear  that,  by  the  common  law,  a  devise  of  land  with- 
out words  which  in  any  way  denote  the  quantity  of  a  donation 
of  the  estate,  passes  nothing  but  an  estate  for  life.  Benjamin, 
therefore,  took  a  fee  in  the  Williams'  place,  and  by  the  words  of 
the  will,  giving  him  the  Homestead,  he  could  have  only  a  life 
estate  in  that 

It  is  also  admitted,  that  where  a  testator  gives  land  without 
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words  pf  Umi^tipn,  £s  in  this  devise  of  the  Homestead,  and 
therefore,  by.  the  words  of  the  devise,  gives  a  life  estate  only 
sjjch  life  wfcte  will  be  enlarged  to  a  fee  if  the  same  will  imposes 
upop  the  devisee  a  personal  charge  with  respect  to  the  estate 
devised.  .This  rule  is  founded  on  the  natural  presumption,  that 
no  testator  would  expose  his  devisee  to  the  possible  danger  of 
,becpming  a  loser  by  his  bounty.  The  testator,  in  such  a  case, 
must  have  meant  to  give  a  fee ;  because,  if  it  were  a  life  estate, 
the  dirvjgee  would,  by  accepting  it,  render  himself  personally 
liable  .for  the  sum  charged  on  him,  and  be  might  die  befpre  the 
profits  would  be  equal  to  the  charge. 

But  -there  is  no  "case  in  the  books  like  this.  Mere  were  twc 
dev^es,  to  the  same  person,  of  two  different  pieces  of  land,  both 
of  them  greatly  exceeding  in  value  the  amount  of  the  personal 
ofcrge  upon  the  devisee.  One  is  in  fee,  and  the  other  for  life. 
The  devisee  could  take  what  was  given  by  the  words  of  the  will ; 
he  could  assume  .the  charge,  and  he  could  not  possibly  be  a 
tioser,  though  he  should  die  the  next  instant  To  avoid  the  dan 
ger  of  a  loss,  it  was  not  necessary  to  presume  that  a  fee  should 
be  given  in  both  places.  The  testator  had  provided  against 
uth*t  danger  by  simply  giving  his  son  a  fee  in  one  of  them. 

^But  it  is  suggested  that  the  farm  in  which  a  fee  was  given 
,migbt  possibly  not  be  equal  in  value  to  the  charge,  and  if  that 
be  jthe  qase,  then  a  loss  might  possibly  ensue  to  the  devisee,  by 
.t^s  <J§ftth,  before  he  poiild  make  the  deficiency  out  of  the  life 
estate  in  the  other.  Surely  the  principle  of  no  decided  case,  nor 
jio^logic  that  is  sound,  can  justify  this  argument.  Where  a  tes 
tator  gives  land  without  saying  for  what  estate,  the  Qourts  jnust 
ascertain  his  actual  intent  as  well  as  they  can.  From  the  paked 
devise  the  inference  is,  that  he  meant  a  life  estate  only ;  but  if  a 
personal  charge  in  respect  of  it  be  imposed,  you  infer  fairly  and 
naturally  that  ,he*  meant  a  fee,  'because  nothing  less  than  a  fee 
can  make  the  devisee  absolutely  safe.  You  reason  here,  .as  in 
other  oases,  from  *  fact  that  is  .known  to  another  fact  which  is 
lK>t  kftcpvn.  But ;  if  you  infer  the  testator's  intent  from  the  sup* 
posed  inadequacy  of  the  fee  simple,  you  reason  to  one  unknown 
feet  from  -another  fact  equally  unknown.    To  justify  a  Court  in 
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laying  that  the  testator  meant  to  give  a  fee  without  saying  00,  it 
is  necessary  that  the  possibility  of  loss  should  be  clearly  and 
plainly  established  as  an  undisputed  fact.  It  is  not  to  be  assumed 
and  imagined,  and  then  made  the  basis  of  presumption  for 
another  fact. 

That  the  possibility  of  loss  to  the  devisee  is  established  here 
as  a  known  feet,  will  hardly  be  contended ;  nor  can  we  suppose 
that  the  Court  will  consider  it  even  probable  in  the  face  of  the 
plaintiffs  rejected  offer  to  prove  the  contrary. 

The  presumption  that  a  testator  meant  a  fee,  because  the  devise 
is  coupled  with  a  charge,  is  not  a  presumption  of  law,  but  of 
feet ;  not  legal  and  conclusive,  but  natural  and  open  to  be  repelled 
by  counter  proof.  It  was,  therefore,  erroneous  to  reject  the 
plaintiff's  evidence. 

But  the  plaintiff  did  not  need  the  evidence.  It  was  for  the 
defendant  to  show  that  the  Williams7  place  was  worth  less  than 
the  charge.  The  error  of  the  Circuit  Court  consisted  in  assum- 
ing the  possibility  of  loss  to  the  devisee  when  that  feet  was  not 
proved,  and  upon  evidence  which  shewed  it  to  be  at  least  as 
probably  false  as  true. 

Again,  it  will  be  agreed  that  if  the  testator's  intent  to  give  no 
more  than  a  life  estate  is  apparent  on  the  face  of  the  will,  it  will 
not  be  enlarged  to  a  fee  by  implication  from  a  personal  charge. 
In  this  case  it  is  clear  that  he  could  have  intended  no  more  than 
a  life  estate.  '  He  gave  one  place  with  words  of  perpetuity  and 
followed  it  with  a  gift  of  another  omitting  those  words,  and 
omitting  all  words  of  equivalent  import.  I  give  Benjamin  the 
Homestead  to  dispose  of  as  he  thinks  proper f  and  I  give  him  the 
Williams'  place.  Is  not  this  as  clear  as  if  he  had  said  I  give  him 
the  Homestead  and  the  Williams'  place,  and  as  to  the  former  he 
may  do  with  that  as  he  pleases?  Is  not  the  omission  of  the 
enlarging  words  in  the  latter  devise  as  plain  an  indication  of  the 
testator's  intention  to  make  it  a  life  estate  as  if  he  had  expressed 
it  in  words? 

Mr.  <y  Conor,  of  New  York,  for  Defendant  in  Error. 

This  case  does  not  differ  in  principle  from  other  oases  in  which 
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the  Courts  have  held  it  to  be  settled  law  that  a  devise  of  an  < 
in  land  without  words  of  perpetuity  is  enlarged  to  a  fee  by 
charging  the  person  of  the  devisee  with  the  payment  of  money. 
The  fact  that  other  property  was  given  in  fee  by  the  same  will 
to  the  same  person  may  furnish  the  ground  for  an  argument,  but 
not  for  a  sound  distinction. 

It  was  not  the  intention  of  the  testator  that  Benjamin  should 
take  the  property  in  question  with  the  power  of  alienating  it; 
but  as  it  had  come  to  him  from  his  father,  he  meant  that  it  should 
pass  from  his  son  to  his  'heirs.  The  words  connected  with  the 
other  devise,  "  to  do  and  dispose  of/'  Ac.,  were  intended  to  give 
the  power  of  alienation,  not  to  increase  the  estate.  To  give  was, 
in  his  mind,  to  give  absolutely  and  forever,  and  "to  do  and  dis- 
pose of  as  he  might  think  proper/'  could  add  nothing  to  the 
duration  of  the  estate  bestowed  in  the  Williams'  place,  and  the 
absence  of  those  words  in  the  devise  of  the  Homestead  would 
not  make  the  estate  in  that  any  less.  The  supposed  necessity 
for  the  use  of  those  words  arose  out  of  the  testator's  opinion 
that  in  the  case  of  a  family  estate  the  right  to  alienate  did  not 
legally  exist  as  an  incident  of  ownership,  but  must  be  created 
by  superadded  words  expressly  giving  the  power. 

It  is  not  denied  that  where  property  is  given  in  a  will  without 
words  of  limitation,  the  donee  can  by  force  of  the  words  alone 
take  nothing  but  an  estate  for  life.  The  testator  has  not  ex- 
pressed the  idea  of  giving  him  any  more,  and  the  Courts  cannot 
see  any  method  of  giving  him  any  less.  Consequently  it  is  a 
necessary  implication  that  he  should  take  for  life. 

This  rule  is,  too  old  and  too  well  settled  to  be%questioned  or 
shaken.  But  there  is  another  rule  equally  well  established — as 
old  as  the  days  of  Coke — which  insures  our  safety.  Where,  on 
a  gift  of  lands  without  limitation,  there  Is  a  charge  on  the  per- 
son of  the  devisee,  which  the  devisee  will  incur  as  a  binding 
personal  obligation,  if  he  accepts  the  devise,  he  becomes  a  pur- 
chaser. And  as  a  purchaser  under  a  will  and  not  a  deed,  pur- 
chasing without  words  of  limitation  or  qualification,  he,  by 
reasonable  inference  and  construction  buys  the  thing  absolutely. 
As  in  all.  other  like  cases  of  purchase,  the  Courts  will  supply 
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any  words  of  limitation  or  any  assurances  that  may  be  deemed 
necessary  to  make  the  title  absolute  and  perfect. 

Such  being  the  principle  upon  which  the  rule  is  founded  its 
application  to  this  case  is  clear  as.  to  toy  other.  What  differ- 
ence can  be  made  in  the  right  of  the  devisee  to  take  the 
Homestead  absolutely  as  a  purchaser  by  the  fact  that  another 
estate  is  expressly  given  him  in  full  property  ?  Having  acquired 
them  both  for  a  consideration  and  having  paid  or  bound  himself 
to  pay  the  price  he  is  certainly  not  compelled  to  take  one  as  a 
mere  life  tenant  because  the  testator  declared  that  he  should 
have  the  other  in  fee.  If  the  testator  had  been  totally  silent 
concerning  the  quantity  of  estate — had  omitted  to  couple  either 
devise  with  words  of  limitation,  the  law  would  have  given  both 
in  fee.  But  the  testator  as  to  one  devise  expresses  the  legal  con- 
clusion. Does  that  destroy  the  devisee's  right  to  have  a  legal 
conclusion  drawn  from  the  other? 

This  old  rule  which  presumes  that  a  testator  meant  to  give 
land,  only  for  life  when  he  uses  no  words  to  express  the  quan- 
tity of  the  estate,  defeats  the  actual  intent  in  most  cases.  Ex- 
perience has  shown  it  to  be  mischievous.  The  justice  and  good 
sense  of  the  world  has  abolished  it.  It  has  ceased  to  exist  in 
England  and  in  nearly  (perhaps  all)  the  States  of  this  Union. 
The  Courts  weTe  always  more  anxious  to  find  exceptions  to  the 
rule  than  to  enforce  the  rule  itself.  If,  therefore,  it  be  doubtful 
whether  this  case  is  within  it  or  not,  the  Court  will  give  the 
benefit  of  tbat  doubt  to  the  devisee. 

It  was  proposed  to  show'  upon  the  trial  that,  at  the  time  the 
decedent  made  his  will,  and  at  the  time  of  his  death,  this 
Williams'  lot  was  worth  enough  in  the  market  to  have  paid  the 
$1,500. 

The  title  to  land  should  not  be  permitted  to  turn  on  questions 
of  that  character.  If  it  should  be  thought  proper  to  look  at  the 
question  of  value,  you  would  perceive  that  the  testator  could 
not  have  had  any  knowledge  what  would  be  the  value  of  the 
land,  in  which  it  is  said  a  fee  simple  was  unmistakably  given,  *t 
the  point  of  time  when  his  son  might  be  coerced  to  pay  this 
sum  of  monoy ;  and  consequently  the  value  of  that  land,  as  a 
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distinct  subject  from  which  to  obtain  the  means  of  paying  this 
legacy  of  $1,500  could  not  have  entered  into  his  contemplation, 
consequently  the  gift  of  these  two  pieces  of  land,  placed  as  it  is 
in  one  section,  must  be  taken  as  an  entirety ;  and  the  sum  speci- 
fied in  the  second  clause  of  the  will  must  be  regarded  as  a  con- 
dition imposed  upon  the  devisee  in  respect  to  the  whole  property 
mentioned  in  that  section. 

There  is  one  view  of  the  case  in  reference  to  the  words  of 
limitation  which  deserves  attention  concerning  the  Williams9  lot, 
the  devisee  was  to  do  and  dispose  of  it  as  he  might  think  proper. 
This  certainly  meant  that  he  was  to  have  it  free  of  all  charges  and 
incumbrances  whatever.  If  he  was  bound  to  raise  $1,500  out  of 
it  he  would  not  have  power  to  dispose  of  it,  as  he  might  think 
proper.  On  the  contrary  the  residue  only  would  be  delivered 
over  to  his  absolute  disposition.  The  Homestead  is  not  declared 
to  be  unfettered  and  the  intent  of  the  testator  must  therefore  have 
been  to  impose  the  charge  with  respect  to  that  alone.  This 
seems  a  conclusive  answer  to  that  part  of  the  argument  on  the 
other  side  which  asserts  that  the  charge  was  imposed  only  with 
respect  to  the  Williams1  place. 

Mr.  Justice  GRIER.  It  has  been  an  established  rule,  in  the 
construction  of  wills,  that  a  devise  of  lands,  without  words  of 
limitation,  confers  on  the  devisee  an  estate  for  life  only.  This 
rule  was  founded  rather  on  policy  than  on  reason ;  for  while 
it  favored  the  heir-at-law,  it  generally  defeated  tae  intention  of 
the  testator.  This  is  acknowledged  by  Lord  Mansfield  in  Love- 
acre  vs.  Blight,  (Cowper);  and  the  interference  of  modern 
legislation,  to  abolish  the  rule  and  establish  a  contrary  one,  is 
evidence  of  the  correctness  of  his  remark.  This  change  has 
been  effected  by  statute  in  England  and  most  if  not  all  of  tht 
States  of  this  Union. 

The  will  now  presented  for  our  consideration  was  made  before 
this  obnoxious  rule  was  repealed  in  New  York,  and  we  are  com* 
pelled  to  examine  its  provisions  fettered  by  this  technical,  afti* 
ficial,  and  now  nearly  obsolete  rule  of  construction.  Courts 
have  always  been  astute  in  searching  for  some  equivalent 


DECEMBER  TERM,  1862.  419 

King  vs.  Ackerman 

popular  phrasfe,  or  some  provision  of  the  will  incompatible  wi# 
such  imputed  intention,  to  rescue  it  from  the  effect  of  this  rUld 
Thus,  when  a  testator  devises  land  without  legal  words  of  litiii- 
tation,  but  adds  that  the  devisee  "  may  sell  or  do  therewith  as  he 
pleases,"  he  is  presumed  to  have  intended  to  give  a  fee;  becahtse 
such  a  power  would  be  incompatible  with  a  less  estate.  It  is  a 
long  settled  rule  also,  that  where  a  devisee,  whose  eatate  is  unde- 
fined, is  directed  to  pay  the  testator's  debts  or  legacies,  or  a 
specific  sum  in  gross,  he  takes  an  estate  in  fee.  The  reason  on 
which  this  rule  is  founded  is,  that  if  the  devisee  took  a  lesfe 
estate  he  might  be  damnified  by  the  determination  of  his  inteifest 
before  reimbursement  of  his  expenditure.  This  i*ule,  thodgh 
founded  on  inference  or  implication,  is  nevertheless'  as  technical 
and  rigid  iti.  its  application  as  that  to  which  it  is  an  exception : 
for  the  Court  will  not  inquire  into  the  relative  valud  of  the  hfod 
and  the  charge ;  or,  if  the  charge  be  contingent,  will  not  Wgh 
probabilities  as  to  whether  the  devisee  will  ever  be  called  oil  to 
pay  it.  The  intention  of  the  testator  as  to  the  limitations  of  an 
estate  devised  can  be  judged  and  decided  only  from  his  own 
language  aft  contained  within  the  "four  corners"  of  his  will; 
Parol  evidence  cannot  be  received  to  show  that  such  inference 
was  not  founded  on  probability,  or  that  this  rule  of  construction 
ought  not  to  apply  under  certain  circumstances.  This  would  in 
effect  be  delivering  the  power  and  duty  of  construing  the  will 
to  a  jury. 

The  will  of  Lawrence  Benson  is  very  brief  and  is*  as  follows : 

"  In  the' first  place,  I  give  and  bequeath  unto  my  son,  Benjamin 
L.  Benson,  all  that  estate  now  occupied  by  Gteorge  Williams,  to 
do  and  dispose  of  as  he  may  think  proper. 

I  also  give  and  bequeath  unto  my  son,  Benjamin  L.  Benfcon 
the  Bfomestead  where  I  now  live,  situated  on  Harlem  River. 

Sec&hdlg.  My  will  and  intention  is,  that  my  soil,  Benjattriti  L. 
Benson,  do  give  unto  my  grandchildren,  After  the  decetofe  of  my 
wife,  the  sum  of  $1,500. 

Thirdly.  The  income;  of  these  legacies,  and  abft  of  mye^B^; 
rail  and  personal,  I  give  unto  my  loving  wife,  M*ri*  Befesbh, 
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during  her  widowhood,  to  do  and  dispose  of  as'she  may  think 
proper." 

It  is  plain  that  this  instrument  has  been  written  by  a  person 
"inopa  condtii"  and  wholly  ignorant  of  proper  legal  phraseology. 

He  uses  the  term  "bequeath"  instead  of  "devise"  in  the  gift  of 
his  real  estate. 

By  the  first  clause  he  gives  his  two  pieces  of  real  estate  to  his 
son  Benjamin,  who  appears  to  be  the  ohief  object  of  his  bounty. 

By  the  second,  he  charges  the  sum  of  $1,600  on  Benjamin  to 
be  paid  to  the  grandchildren  of  testator. 

By  the  third,  he  gives  to  his  wife  a  life  estate  on  all  of  his 
estate,  real  and  personal,  to  be  forfeited  if  she  marry  again. 

Now,  we  must  observe, 

1st.  That  the  son  has  clearly  but  an  estate  in  remainder  in  the 
lands  devised  to  him. 

2d.  That  it  is  a  vested  remainder. 

8d.  That  this  testator  not  only  postpones  the  possession  and 
enjoyment  of  the  land  devised  to  his  son  for  an  indefinite  time, 
but  charges  him  with  the  payment  of  a  gross  sum  of  money, 
which  he  will  be  personally  liable  to  pay,  for  land  which  he 
may  never  personally  possess  or  enjoy. 

If  the  charge  is  sufficient  in  law  to  give  the  devisee  an  estate 
in  fee  by  implication  or  presumption,  how  muoh  stronger  is 
this  presumption  when  his  enjoyment  of  it  is  indefinitely  post- 
poned. 

But  it  is  contended,  that,  because  the  testator  has  used  the 
phrase  "to  do  and  dispose  of  as  he  may  think  proper"  as  regards 
the  Williams'  farm,  and  in  the  devise  of  the  Homestead  has 
omitted  it,  such  omission  as  to  the  latter  is  equivalent  to  an 
express  limitation  of  it  to  the  life  of  the  devisee;  and  that  the 
Court  ought  to  presume  that  the  sum  to  be  paid  was  intended  as 
a  consideration  for  the  first  only ;  and  if  they  will  not  presunu, 
it  for  want  of  evidence  of  its  sufficiency,  that  parol  evidence 
ought  to  be  admitted  to  show  the  value  of  the  Williams'  pro 
perty  to  have  been  more  than  sufficient  to  pay  the  sum  plainly 
charged  on  both. 

Now  there  is  no  established  rule  of  construction  that  if  a 
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testator  having  devised  two  messuages  to  his  son  and  charged 
the  devisee  with  the  payment  of  legacies  that  if  he  add  this 
informal  power  as  to  one,  it  is  equivalent  to  an  expressed  limi- 
tation as  to  the  other.  Nor  is  it  a  necessary  inference  or  logical 
conclusion,  arising  from  the  omission  to  use  certain  informal 
words,  which  have  been  construed  to  show  an  intention  to  give 
a  fee  as  to  one,  that  the  testator  did  not  intend  to  give  a  fee  in 
the  other  of  the  messuages  charged.  Besides,  it  is  clear  that 
Benjamin  could  not  repudiate  his  obligation  to  pay  the  legacies 
by  refusing  to  accept  the  gift  of  the  Williams'  farm,  while  he 
retained  that  of  the  Homestead.  To  conclude,  therefore,  from 
this  fact  that  the  testator  did  not  intend  to  give  a  fee  in  both, 
would  be  mere  conjecture,  and  that,  with  no  sufficient  reason' to 
support  it. 

The  face  of  this  will  shows  that  the  testator  did  not  suppose 
these  informal  words,  giving  a  power  to  sell  as  to  one,  were 
necessary  to  enlarge  the  estate  to  a  fee,  much  less  that  their 
omission  would  limit  the  devise  of  the  other  to  a  life  estate,  for 
he  adds  the  same  power  to  the  life  estate  given  to  his  wife. 

If  we  weifc  to  indulge  in  conjecture,  why  this  phrase  was 
coupled  with  one  of  the  estates  devised  and  not  with  the  other 
it  would  be,  that  the  testator  intended  to  confine  the  charge  of 
the  legacies  to  the  "Homestead  "  and  not  the  Williams'  farm,  or 
that  he  wished  the  one  to  remain  in  the  family  and  name,  while 
the  son  should  be  at  full  liberty  to  dispose  of  the  other  as  he 
might  think  proper. 

The  rule  of  law  which  gives  a  fee,  where  the  devisee  is  charged 
with  a  sum  of  money,  is  a  technical  dominant  rule,  and  intended 
to  defeat  the  effect  of  the  former  rule  which  itself  so  often  de- 
feated the  intention  of  the  testator. 

Courts  have  always  been  astute,  as  we  have  said,  to  find  rea- 
ttons  for  rescuing  a  will  from  the  artificial  rule  established  in 
favor  of  the  heir-at-law,  and  will  not  even  be  acute  in  searching  for 
reasons  to  restore  its  force,  where  the  statute  has  not  abolished 
it  We  are  not  compelled  to  make  this  inference  or  implication 
through  submission  to  any  established  rule  of  construction ;  on 
the  contrary,  we  are  required  to  make  an  exception  tc  one  on 
vol.  ii  27 
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mere  conjecture,  and  to  introduce  parol  testimony  as  to  value  to 
justify  a  departure  from  it.  A  Court  may  look  beyond  the  face 
<>f  the  will  where  there  is  an  ambiguity  as  to  the  person  or  pro- 
perty to  which  it  is  applicable,  but  no  case  can  be  found  whore 
such  testimony  has  been  introduced  to  enlarge  or  dininish  the 
estate  devised. 

We  are  of  opinion,  therefore,  that  Benjamin  L.  Benson  took 
an  estate  in  fee  in  both  the  messuages  described  in  the  wilL 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed  with 
oosts. 


Chicago  City  w.  Bobbin* 

A  municipal  corporation,  having  the  exclusive  care  and  control 
of  the  streets,  is  obliged  to  see  that  they  are  kept  safe  for  the 
passage  of  persons  and  property,  and  to  abate  all  nuisances 
that  might  prove  dangerous ;  if  this  duty  be  neglected,  and 
in  consequence  thereof,  any  one  is  injured,  the  corporation 
will  be  liable  for  the  damages  sustained. 

The  corporation,  has,  however,  a  remedy  over  against  a  private 
party  who  has  so  used  the  streets  as  to  produce  the  injury, 
unless  the  corporation  concurred  in  the  wrong. 

A  private  party  is  concluded  by  a  judgment  recovered  against 
a  corporation  for  his  act  or  negligence,  if  he  knew  that  the 
suit  was  pending  and  could  have  defended  it. 

An  express  notice  to  such  party  to  defend  the  suit,  is  not  neces- 
sary to  create  his  liability. 

But  in  an  action  brought  by  a  corporation,  against  such  party, 
to  recover  back  the  damages  it  has  been  compelled  to  pay  for 
his  assumed  neglect,  it  is  competent  for  the  defendant  to  show 
that  he  was  under  no  obligation  to  keep  the  street  in  safe 
condition,  and  that  it  was  not  through  his  default  that  the 
accident  happened. 

In  such  case,  if  it  appears  that  there  was  firalt  both  on  the  part 
of  the  corporation  and  defendant,  the  former  cannot  recover 
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for  the  reason  that  one  of  two  joint  wrong-doers  cannot  have 
contribution  from  the  other, 
t.  If  a  nuisance  necessarily  occurs  in  the  ordinary  mode  of  doing 
work,  the  occupant  or  owner  is  liable,  but  if  it  happened  by 
the  negligence  of  the  contractor  or  his  servants,  the  con- 
tractor alone  is  responsible. 

8.  Where  rules  of  property  in  a  state  are  fully  settled  by  a  series 

of  adjudications,  this  Court  adopts  the  'decisions  of  the  State 
Courts. 

9.  But  where  private  rights  are  to  be  determined  by  the  applica- 

tion of  common  law  rules  alone,  this  Court,  although  enter- 
.  taining  for  State  tribunals  the  highest  respect,  does  not  feel 
bound  by  their  decisions. 

This  was  a  writ  of  error  to  the  Circuit  Court  of  the  United 

States  for  the  Northern  District  of  Illinois. 

Mr.  Anthony,  of  Illinois,  for  Plaintiff  in  Error. 
Mr.  Fuller,  of  Illinois,  Contra. 

Mr.  Justice  DAVIS.  This  is  an  action  on  the  case  brought 
by  the  City  of  Chicago  against  Bobbins.  The  suit  was  origi- 
nally commenced  in  the  Cook  County  Court  of  Common  Pleas, 
one  of  the  State  Courts  of  Illinois.  In  was  transferee!,  in  pur- 
suance of  the  act  of  Congress,  on  the  petition  of  Bobbins  that 
he  was  a  citizen  of  New  York,  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illinois,  where  there 
was  a  trial  by  jury  on  the  10th  day  of  April,  1860,  on  the  plea 
of  not  guilty,  and  the  issue  found  for  Bobbins.  There  was  a 
motion  for  a  new  trial,  which  was  overruled  by  the  Court,  and 
on  the  28th  day  of  May,  1860,  judgment  was  entered  on  the 
verdict  of  the  jury.  The  decision  of  Circuit  Courts  on  motion 
for  new  trials  is  not  subject  to  review,  and  this  case  is  here  on 
exceptions  taken  to  the  charge  of  the  Judge  to  the  jury. 

The  declaration  alleges :  That  the  plaintiff  is  a  corporation  by 
the  laws  of  Illinois,  having  exclusive  control  over  the  publio 
streets,  and  bound  to  protect  them  from  inoroachment  and  injury 


4S0  SUPREME   COURT. 

Chicago  City  vs.  Bobbins. 

That  Robbins  was  the  owner  of  a  lot  on  one  of  the  public  streets, 
and  wrongfully  excavated  in  the  sidewalk  next  to  and  adjoining 
his  lot,  an  area  of  great  length,  width,  and  depth,  and  wrongfully 
suffered  the  same  to  remain  uncovered  and  unguarded,  so  thjrt 
one  William  H.  Woodbury,  on  the  night  of  the  28th  of  Decem- 
ber, 1856,  while  exercising  reasonable  care  and  prudence  in 
passing  along  the  street,  fell  into  it  and  was  greatly  injured. 
That  Woodbury  brought  suit  against  the  City,  in  said  Cook 
County  Court  of  Common  Pleas,  and  at  the  June  Term,  1857,  of 
the  said  Court  recovered  a  judgment  for  $15,000  and  costs, 
which  the  City  has  been  forced  to  pay,  and  that  although  the 
City  is*  primarily  liable,  yet  Robbins  is  responsible  over  to  it 
for  the  amount  of  judgment,  interest  and  costs  so  recovered. 
The  case  as  shown  by  the  bill  of  exceptions  is  this :  Robbins, 
owning  a  lot  in  Chicago,  on  the  southeast  corner  of  Wells  and 
South  Water  streets,  on  the  20th  of  February,  1856,  contracted 
in  writing  with  Peter  Button  to  erect  a  building  thereon,  which 
included  an  excavation  of  the  sidewalk  next  to  and  adjoining  it, 
so  .as  to  furnish  light  and  air  to  the  basement.  The  contract 
contained  a  stipulation  that  Button  was  to  be  liable  for  any  vio 
lation  of  City  ordinances  in  obstructing  streets  and  sidewalks^ 
or  accidents  resulting  from  the  same.  Possession  of  the  ground 
in  order  to  erect  the  building,  was  given  to  Button,  by  the  terms 
of  the  contract,  on  the  1st  day  of  April,  1856.  The  area  was 
dug  early  in  the  spring  and  covered  up  temporarily  with  joist^ 
which  often  got  displaced,  and  during  the  summer  and  fall  it 
was  frequently  uncovered  and  dangerous.  The  flagging  was 
laid  some  time  in  the  fall  and  the  iron  gratings  afterwards,  with 
which  Button  had  nothing  to  do. 

There  were  seven  different  contractors  on  the  building,  in  all, 
on  different  parts  of  the  work.  Letts  had  the  contract  for  the 
iron  gratings,  and  Cook  &  Co.  for  the  flagging.  Robbins  was  in 
Chicago,  and  occasionally  at  the  building  during  the  summer, 
and  was  there  while  excavations  were  going  on,  and  was  spoken 
to  frequently  by  the  City  Superintendent  upon  the  dangerous 
condition  of  the  area.  At  one  time  after  the  flagging  was  laid, 
and  ice  was  or  had  been  on  the  flagging,  he  called  Bobbins1 
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attention  to  the  condition  of  the  area,  and  suggested  the  mode 
in  which  it  should  be  covered  up,  "telling  him  that  if  it  was 
sleety  and  people  were  passing  rapidly  they  might  slip  in,  and 
that  somebody's  neck  would  be  broken,  if  the  covering  was  not 
attended  to,"  and  he  replied  "  that  he  would  see  to  it,  but  that 
the  matter  was  in  the  hands  of  his  contractor,  and  he  would 
speak  to  him  about  it."  Before  this,  the  head  clerk  in  the  office 
of  the  City  Superintendent  wrote  Bobbins  a  note  and  put  it  in 
the  post-office,  notifying  him  of  the  danger  of  the  whole  front 
of  the  sidewalk.  The  area  was  usually  entirely  open  after  flag- 
ging was  laid,  until  after  the  grating  was  all  done,  and  was  open 
until  after  the  accident.  There  were  lamps  at  bridges,  and  a 
lamp  at  alley,  sixty-four  feet  from  the  building.  The  width  of 
sidewalk  including  area,  was  sixteen  feet.  The  area  was  four 
feet  ten  inches  wide.  The  grade  of  Wells  street  was  changed 
by  the  corporation ;  the  sidewalk  was  raised  eight  inches  higher 
than  it  was,  to  accommodate  it  to  the  grade  of  the  street ;  it  was 
raised  in  July  or  August  1866,  and  Bobbins  directed  Van  Os- 
dell,  his  architect,  to  raise  the  sidewalk  to  the  grade.  Van  Osdell 
superintended  the  erection  of  the  building  for  Bobbins,  who  paid 
him ;  his  duty  as  superintendent  was  to  see  that  the  work  was 
done  according  to  contract;  to  see  "that  the  work  and  material 
were  according  to  specification,  and  make  estimates."  Button 
was  told  of  the  dangerous  condition  of  the  area,  and  spoke  sev- 
eral times  to  his  foreman  about  it.  Button  was  to  furnish  his 
work  under  the  contract  by  the  1st  of  September,  but  did  not  in 
fact  complete  it  until  February,  185?.  On  the  night  of  the  26th 
of  December,  1856,  the  area  was  not  sufficiently  covered,  and 
Woodbury  fell  into  it  and  was  injured,  and  sued  the  City  and 
recovered  in  manner  as  stated  in  the  declaration.  Jfarsh  was 
City  attorney  in  1856,  and  when  the  suit  was  begun,  he  made 
preparations  for  its  defence,  and  ascertaining  that  Bobbins  owned 
the  building  applied  to  him  to  assist  him  in  procuring  testimony. 
Bobbins  told  him  of  a  witness  who  knew  something  of  the  suil, 
and  promised  to  write  to  him,  and  afterwards  informed  Marsh 
that  he  had  done  so.  The  evening  before  the  trial  he  casually 
met  Bobbins  and  toid  him  that  the  suit  would  be  tried  the  next 
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day ;  he  did  not  go  expressly  to  notify  him  to  defend  the  suit, 
and  never  notified  him  that  the  City  would  look  tc  him  for  in- 
demnity. Evidence  was  given  tending  to  show  that  the  City 
authorities  kpew*  of  the  excavation  of  this  area,  and  of  other 
areas  similar  to  this  at  different  times,  and  interposed  no  ob- 
jection, though  no  express  permission  to  make  this  one  was 
given. 

The  defendant  introduced  in  evidence  the  following  provision 
of  the  Ordinances  of  the  City  of  Chicago,  viz. : 

"Article  II— ^Obstructions.    Chapter  UII.,.  Section  1. 

"Be  it  ordained  by  the  Common  Council,  of  the  City  of  Chicago, 
That  no  porch,  galley,  stoop,  steps,  cellar  door,  stair  railing,  or 
platform,  erected  or  to  be  erected  within  the  city,  shall  be  allowed 
to  extend  into  or  upon  any  sidewalk  where  the  street  is  less 
than  seventy  feet  in  width,  more  than  four  feet;  nor  more  than 
five  feet,  where  the  street  is  seventy  feet  and  upwards  in  width 
Any  violation  -hereof  shall  subject  the  offender  to  a  penalty  of 
twenty -five  dollars,  and  to  the  like  penalty  for  everyday  such 
violation  shall  continue,  after  notice  from  the  Marshal  or  Street 
Commissioner  of  the  proper  Division  to  remove  the  same." 

It  also  appeared  in  evidence,  that  the  original  ordinance  from 
which  the  foregoing  provision  is  taken,  was  passed  May  8d, 
1855,  but,  as  then  passed,  did  not  allow  of  more  than  four  feet 
encroachment  upon  the  sidewalk  in  any  case.  On  the  7th  of 
February,  1856,  the  ordinance  was  amended  by  the  City  Council 
to  read  as  above. 

Is  Bobbins,  under  the  law  and  evidence,  answerable  over  to 
the  city  for  the  judgment  recovered  by  Woodbury  ? 

It  is  well  settled  that  a  municipal  corporation  having  the 
exclusive  care  and  control  of  the  streets,  is  obliged  to  see  that 
they  are  kept  safe  for  the  passage  of  persons  and  property,  and 
to  abate  all  nuisances  that  might  prove  dangerous ;  and  if  this 
plain  duty  is  neglected,  and  any  one  is  injured,  it  is  liable  for 
the  damages  sustained.  The  corporation  has,  however,  a  remedy 
over  against  the  party  thai  is  in  fault,  and  har  so  used  the  streets 
a»  to  produce  the  injury,  unless  it  was  also  a  wrong  doer.    If  it 
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was  through  the  fault  of  Bobbins  that  Woodbury  was  injured, 
he  is  concluded  by  the  judgment  recovered,  if  he  knew  that  the 
suit  was  pending  and  could  have  defended  it. 

An  express  notice  to  him  to  defend  the  suit  was  no.  accessary 
in  order  to  charge  his  liability.  Barney  vs.  Dewey,  (13  John*, 
p.  228);  Warner  vs.  AfcGany,  (4  Vt.,  500);  Beers  vs.  Pinney, 
(12  Wend.,  809). 

He  knew  that  the  case  was  in  Court ;  was  told  of  the  day  of 
trial ;  was  applied  to  to  assist  in  procuring  testimony ;  and  wrote 
to  a  witness,  and  is  as  much  chargeable  with  notice  as  if  he  had 
been  directly  told  that  he  could  contest  Woodbury's  right  to 
recover,  and  that  the  city  would  look  to  him  for  indemnity. 

Bobbins  is  not,  however,  estopped  from  showing  that  he  was 
under  no  obligation  to  keep  the  street  in  a  safe  condition,  and 
that  it  was  not  through  his  fault  the  accident  happened.  It  is 
insisted,  that  inasmuch  as  Bobbins  had  no  express  permission 
lxom  the  City  to  encroach  on  the  street*  that  he  was  engaged  in 
an  unlawful  work,  and  the  digging  of  the  area  was  in  itself  a 
nuisance.  So  far  as  the  City  impliedly  could  give  authority  to 
make  this  area,  it  was  given ;  the  corporation  undoubtedly  knew 
that  this  area  was  in  process  of  construction,  and  that  many 
similar  ones  had  been  built  since  the  grade  of  the  City  was 
raised,  and  yet  no  objection  was  ever  interposed.  Areas,  like 
the  o  .  controversy,  are  convenient  to  the  owners  of  adjoin 
ing  buildings,  and  useful  in  affording  light  and  air,,  and  if  during 
their  construction  they  are  properly  guarded  and  protected,  they 
are  no  essential  hindrance  to  the  public  in  their  right  of  transit 
over  the  streets.  The  public  have  a  right  to  the  free  passage 
of  the  streets,  and  yet  that  right  cannot  always  be  enjoyed. 
Improvements  could  not  be  made  in  a  large  City ;  houses  could 
not  be  built,  or  repaired  even,  without  the  streets  being  at  some 
time  obstructed.  In  Commonwealth  vs.  Passmore,  (1  Serg.  & 
Bawle*  217,)  the  Supreme  Court  of  Pennsylvania  say:  "It  is 
true  that  necessity  justifies  actions  which  would  otherwise  be 
nuisances.  It  is  true  also  that  this  necessity  need  not  be  abso- 
lute, it  is  enough  if  it  be  reasonable.  No  man  has  a  right  to 
throw  wood  or  stones  into  the  street  at  pleasure.    But  inasmuch 
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as  fuel  is  necessary,  a  man  may  throw  wood  into  the  street  for 
the  purpose  of  having  it  carried  to  his  house,  and  it  may  lie 
there  a  reasonable  time.  So,  because  building  is  nocesaary, 
stones*  brick,  lime,  sand,  and  other  materials  may  be  placed  in 
the  street,  provided  it  be  done  in  the  most  convenient  manner.1 
"  But  these  encroachments  on  a  street  must  be  reasonable,  not 
continued  longer  than  is  necessary,  and  must  be  properly  guarded 
and  protected  so  as  to  secure  the  public  against  danger,  and  if 
these  things  do  not  concur,  then  they  become  nuisances  and  can 
be  abated.'1     Clark  vs.  Fry,  (8  Ohio  State  Reports,  859). 

Was  the  building  of  this  area  a  necessary  encroachment  on 
the  street;  and  if  so,  were  the  proper  steps  taken  to  secure  it  so 
as  to  protect  the  public  from  injury  ?  The  fact  that  an  improve- 
ment may  become  dangerous,  and  involve  great  hazard,  is  no 
argument  against  the  propriety  of  making  it.  If  by  great  caret 
and  more  than  ordinary  diligence,  it  can  be  made,  and  the  public 
saved  from  harm,  and  it  is  also  necessary,  then  the  right  to  make 
it  is  solved.  The  grade  of  the  City  was  doubtless  raised  to  secure 
light  and  air  to  basements,  to  get  good  cellars,  and  for  purposes 
of  drainage.  The  value  of  property  in  a  City  is  much  enhanced 
by  the  erection  of  solid  and  durable  buildings,  and  every  proper 
facility  to  perfect  them  should  be  given  to  builders.  If  it  is 
necessary,  in  order  to  make  a  better  building  to  occupy  the 
sidewalk  and  dig  an  area,  and  it  can  be  occupied,  and  the  area 
dug  and  secured  without  danger  to  the  public,  then  the  encroach- 
ment made  on  the  street  is  reasonable,  and  the  work  laufhL 
But'iA  every  improvement  like  the  one  we  are  considering,  it  is 
essential  that  every  possible  precaution  should  be  used  against 
danger.  No  precaution  whatever  was  used  in  this  case.  The 
area  was  left  uncovered,  without  guards  and  lights  to  warn  those 
who  passed  by,  and  a  serious  accident  was  the  result.  If  an 
area  is  left  open  it  is  dangerous,  and  is  a  nuisance,  and  can  be 
abated.  DygtU  vs.  Sc/ienck,  (28  Wend.,  446);  Cbngreve  vs. 
Morgan  A  Smith,  (18  N.  Y.,  84) ;  Storrs  vs.  City  of  Utiea,  (17 
N.  Y.,  108) ;  Coupland  vs.  Hardingham,  (8  Campbell,  898). 
*  The  City  must  be  reimbursed  unless  it  has  been  itself  in  fault 
The  ru  e  of  law  is,  that  one  of  two  joint  wrong  doers  cannot  have 
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contribution  from  tbe  other.  It  is  difficult  in  this  case  to  see  how 
the  City  was  to  blame,  and  least  of  all  how  bobbins  can  impute 
blame  to  it  Bobbins  desired  to  erect  a  large  storehouse,  and  to  add 
to  its  convenience,  wished  to  excavate  the  earth  in  the  sidewalk  in 
front  of  his  lot.  Without  express  permission  from  the  city,  but 
under  an  implied  license,  he  makes  the  area.  No  license  can  be 
presumed  from  the  City  to  leave  the  area  open  and  ijnguarded 
even  for  a  single  night.  -  The  privilege  extended  to  Bobbins  was 
for  his  benefit  alone,  and  the  city  derived  no  advantage  from  it, 
except  incidentally.  Bobbins  impliedly  agreed  with  the  City,. 
that  ii  he  was  permitted  to  dig  the  area,  for  his  own  benefit^  that 
he  would  do  it  in  such  a  manner  as  to  save  the  public  from 
danger,  and  the  City  from  harm.  And  he  cannot  now  say  that 
true  it  is  you  gave  me  permission  to  make  thearea,  but  you 
neglected  your  duty  in  not  directing  me  how  to  make  it,  and  in 
not  protecting  it  when  in  a  dangerous  condition.  If  this  should 
be  the  law,  there  would  be  an  end  to  all  liability  over  to  muni, 
cipal  corporations,  and  their  rights  would  have  to  be  determined 
by  a  different  rule  of  decision  from  the  rights  of  private  persons. 
Because  the  City  is  liable  primarily  to  a  sufferer  by  the  insecure 
state  of  the  streets*  offers  no  reason  why  the  person  who  permits 
or  continues  a  nuisance  at  or  near  his  premises  shoald  not  pay 
the  City  for  his  wrongful  act.  The  City  gave  no  permission  to 
Bobbins  to  create  a  nuisance.  It  gave  him  permission  to  do  a 
lawful  and  necessary  work  for  his  own  convenience  and  benefit, 
and  if,  in  the  progress  of  the  work,  its  original  character'  was 
lost,  and  it  became  unlawful,  the  City  is  not  in  fault.  We  can 
see  no  justice  or  propriety  in  the  rule,  that  would  hold  the  City 
under  obligation  to  supervise  the  building  of  an  area  such  as 
this. 

But  the  defendant  maintains  "  that  the  owner  of  a  lot  who 
employs  a  competent  and  skilful  contractor  (exercising  an 
independent  employment)  to  erect  a  building  on  his  lot,  is  not 
liable  to  third  persons  for  injuries  happening  to  them  by  reason 
of  the  negligence  of  such  contractor  in  the  prosecution  of  the 
work,"  and  that  this  area  was  not  such  a  nuisance  as  rendered 
him  liable*   How  l  at  owners  of  real  estate,  or  personal  property, 
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are  :An8werafcle.  fbir  injuries  which  arise  in  carrying  into  execution 
t^at'^w^icli  thejr  haVe  emp^yed  others  to  do,  has  been  a  subject 
r^uoi  discussed  in  England  and  this  country  since  the  case  of 
Muah:v&.  St&nman,  1  iloa.  &  Pul.,  404.  All  the  cases  recognize 
Rlltytbe  liabiliiy^of  tte  principal  where  the  relation  of  master 
a|nc|!  servant,  ol*  principal  and  agent  exists ;  but  there  is  a  conflict 
OTratfo^fy  iii  fixing  the*proper  degree  of  responsibility  where 
an  independent  contractor  intervenes.  We  are  not  disposed  to 
ejjtlon  the^  correctness  of  the  rule  contended  for  by  the  defend- 
i!as  an  abstract  proposition..  The  rule  itself  has,  however, 
iiiUttions  and  exceptions;  and  wie  cannot  see  that  it  is  applicable 
to  tjhis  case.  , 

;'^If^ihe  owner  of  real  estate  strife?  a  nuisance  to  be  created,  01 
continued,  1>jr  another  oil  or  adjacent  to  his  premises,  in  a  prose- 
cfution  ot!  ^ y|nittfcess  for  his  benefit,;  when  he  has  the  power  to 
prevent  or  arate  the  nuisance,  ho  is  liable  for  an  injury  resulting 
therefrom  to  third  persons."  Cfatkra.  fry,  (8  Ohio  State  Bep* 
869);  Ellis  vs.  Sheffield  Gas  Cbtlsume+s'  Ck,  (2  Ellis  &  Black,  75 
Eng.  0.  L.,  p.  767).  ;    V 

This  area  when  it  was  begun  #asJ  a  lawful  Work,  and  if  properly 
cared  for,  it  would  always  have  been  lawful ;  but  it  was  suffered 
to  remain  uncovered,  and  thereby  became  a  nuisance,  and  the 
owner  of  the  lot,  for  whose  benefit  it  is  made,  is  responsible. 
He  cannot  escape  liability  by  letting  work'  out  like  this  to  a 
contractor,  and  shift  responsibility  oA  to  him  if  an  accident 
occurs.  He  cannot  even  refrain  from  directing  his  contractor  in 
the  execution  of  the  work  so  as  to  avoid  making  the  nuisance. 
A  hole  cannot  be  dug  in  the  sidewalk  of  a  large  City  and  left 
without  guards  and  lights  at  night,  without  great  danger  to  life 
and  limb,  and  he  who  orders  it  dug,  and  makes  no  provision  for 
lis  safety,  is  chargeable,  if  injwry.is  suffered. 
;  It  is  said  that  Robbins  did  not  Reserve  control  over  the  mode 
and  manner  of  doing  the  work,vand  is  not  therefore  liable;  but 
the  digging  this  area  necessarily  resulted  in  a  nuisance— was  the 
result  of  the  work  itself— unless  due  care  was  taken  to  make  the 
area  safe.  ', " 
'  This  is  a  clear  case  of  "doing  unlawfully  what  might  be  doae 
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lawfully;  digging  earth  in  a  street  without  taking  proper  step* 
for  protecting  from  injury."  Newton  vs.  Ellis,  (86  Ellis  &  Black. 
68  Eng.  C.  L.,  128). 

"  If  the  owner  of  real  estate  builds  an  area  in  front  of  his  store, 
he  must  at  his  peril  see  that  the  street  is  as  safe  as  if  the  area 
had  not  been  built."    Oongreve  vs.  Morgan  <b  Smith,  (18  N.  Y.,  84> 

The  privilege  of  making  the  area  was  a  special  favor  conceded 
to  Bobbins  alone,  as  the  owner  of  the  lot,  and  "it  is  a  familiar 
principle  that  when  one  enjoys  a  privilege  in  consideration  that 
ne  alone  can  enjoy  the  benefit,  he  is  required  to  use  extraordinary 
care  in  the  exercise  of  that  privilege."  Nelson  vs.  Godfrey,  (12 
Illinois,  20). 

Bobbins,  in  the  exercise  of  his  privilege,  did  not  use  even 
ordinary  care.  There  is  no  provision  in  his  contract  with 
Button,  nor  with  the  men  who  laid  the  flagging,  or  put  on  the 
iron  grating,  that  they  should  provide  proper  lights  and  guards. 
What  Button  failed  to  do,  by  which  he  is  chargeable  with 
negligence,  does  not  appear  in  the  evidence.  And  Bobbins, 
although  repeatedly  warned,  and  having  daily  supervision  over 
the  work  by  his  architect  and  superintendent,  suffers  this 
nuisance  to  be  continued.  A  case  of  grosser  negligence  could 
hardly  be  imagined.  In  the  heart  of  a  large  City,'  the  owner  of 
a  valuable  lot,  being  desirous  of  adding  to  the  value  of  a  large 
iron  building  that  he  is  about  to  erect  by  the  license  (to  be 
inferred,  not  expressed,)  of  the  corporatioh,  digs  an  area;  leaves 
it  open,  without  guards  or  lights;  fails  to  provide  with  his 
contractor  for  the  very  matter  which,  if  left  undone,  would  make 
it  a  nuisance ;  is  told  of  the  dangerous  condition  of  the  area ;  has 
a  direct  supervision  over  it  by  his  superintendent,  and  yet,  when 
an  injury  is  suffered  by  the  very  nuisance  which  he  has  created 
for  his  own  benefit,  and  continued,  insists  that  he  is  not  in  fault ; 
that  if  blame  attaches  anywhere,  it  is  to  his  contractor.  If  the 
owner  of  fixed  property  is  not  responsible  in  such  a  case  as  this, 
it  would  be  difficult  ever  to  charge  him  with  responsibility. 

In  the  cases  which  were  cited  by  the  defendant's  ooun&el,  and 
reliod  on,  was  the  case  of  HilUard  vs.  Richardson,  (8  Gray,  M9\ 
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and  the  case  of  Scammon  et  al.  vs.  The  City  of  Chicago,  (26th 
Ills.,  424). 

Hilliard  vs.  Richardson  was  a  most  elaborate  and  able  dis 
cussion  of  the  respondeat  superior,  and  the  authorities  in  this 
country  and  England  were  fully  reviewed,  and  we  see  no  reason 
to  question  the  conclusion  at  which  the  Court  arrived.  But  that 
case  and  the  one  at  bar  were  not  at  all  alike.  That  was  a  case 
where  the  owner  of  a  building  contracted  with  a  carpenter  at  an 
agreed  sum  to  repair  it,  and  a  teamster,  who  was  employed  by 
the  carpenter  to  haul  boards,  left  them  in  the  street  in  front  of 
the  lot1  and  an  accident  happened.  The  teamster,  when  he  placed 
boards  in  the  street,  was  engaged  in  a  work  collateral  to  that 
which  the  owner  contracted  for — the  repair  of  the  building — 
and  in  no  sense  can  the  injury  be  said  to  happen  from  the  doing 
of  that  defectively  which  the  owner  directed  to  be  done.  The 
owner  was  correctly  not  held  liable,  and  one  of  the  grounds  on 
which  that  Court  place  their  decision  was,  "that  it  was  not  a 
nuisance  erected  by  the  owner  of  the  land,  or  by  his  license,  to 
the  injury  of  another." 

The  case  of  Scammon  vs.  The  OUy  of  Chicago,  is  similar  in 
many  of  its  facts  to  this  case,  and  is  decided  differently.  That 
Court  held,  as  we  do,  that  if  the  "  nuisance  necessarily  occurs  in 
the  ordinary  mode  of  doing  the  work,  the  occupant  or  owner  is 
liable ;  but  if  it  is  from  the  negligence  of  the  contractor  or  his 
servants,  then  he  should  alone  be  responsible."  But  the  Court 
also  held  that  "the  omission  to  cover  the  opening  in  the  area 
did  not  necessarily  occur  as  an  incident  to  the  prosecution  of  the 
work,11  a  rule  to  which  we  cannot  assent,  and  which  we  think  is 
opposed  by  reason  and  authority. 

It  was  urged  at  the  bar  that  this  Court,  in  such  cases,  follows 
the  decision  of  the  local  Courts. 

Where  rules  of  property  in  a  State  are  fully  settled  by  a  series 
of  adjudications,  this  Court  adopts  the  decisions  of  the  State 
Courtr. 

But  where  private  rights  are  to  be  determined  by  the  appli- 
cation  f  common  law  rules  alone,  this  Court,  although  entertain 
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iog  for  State  tribunals  the  highest  respect,  does  not  feel  bound 
by  their  decisions. 

Testing  the  question  of  the  correctness  of  the  charge  of  the 
Judge  of  the  Circuit  Court  to  the  jury,  by  the  rules  and  prin- 
ciples, we  have  discussed  and  established,  was  there  or  not  erroi 
in  it? 

The  following  language  was  used  by  the  Judge  in  his  charge, 
and  was  excepted  to  by  the  City :  "  If,  then,  the  contractors  were 
in  possession  and  control  of  the  premises,  with  their  servants  and 
agents,  and  were,  in  their  employment,  independent  of  the  defend- 
ant at  the  time  of  the  accident,  and  the  defendant  was  not  con- 
cerned personally  in  the  negligence  which  caused  it,  it  follows, 
from  what  has  been  said,  that  be  could  jiot  be  held  responsible 
for  it."  This  instruction,  in  a  case  where  the  facts  warranted, 
might  have  been  properly  given.  But  it  did  not  arise  out  of  the 
facts  of  this  case ;  was  inapplicable  to  them ;  was  calculated  to 
confuse  and  mislead  the  jury  on  the  question  of  Bobbins1 
liability ;  and  must  have  misled  them,  and  should  not  have  been 
given. 

A  broad  rule  was  laid  down,  when  the  very  case  itself  fur 
lished  an  exception. 

Bobbins'  duty  was  absolute  to  see  that  the  area,  dug  under 
his  direction  and  for  his  benefit,  should  bo  safely  and  securely 
guarded,  and  failing  to  do  so,  his  liability  attached,  and  the  jury 
should  have  been  told  so. 

The  City  also  excepted  to  so  much  of  the  said  charge  of  the 
Court,  as  leaves  the  question  of  joint  negligence  on  the  part  of 
the  plaintiff  and  defendant  to  the  jury. 

The  City  was  not  in  fault,  and  this  exception  was  properly 
taken. 

The  judgment  below  is  reversed,  with  instructions  to  awar\  % 
venire  de  novo. 


MO  SUPREME   COURT. 


Ward  et  al.  vs.  Chamberlain  et  al. 


Ward  xt  al.  vs.  Chamberlain  et  al. 

I.  The  power  of  the  Supreme  Court  of  the  United  States  to  revise 
the  proceedings  of  a  Circuit  Court  in  a  case  brought  up  on  a 
certificate  of  division  is'strictly  confined  to  the  questions  stated 
in  the  certificate. 

8.  Judgments  and  decrees  rendered  in  the  Courts  of  the  United 
States  are  liens  upon  the  defendant's  real  estate  in  all  cases 
where  similar  judgments  or  decrees  of  the  State  Courts  are 
made  liens  by  the  law  of  the  State. 

8.  A  decree  for  the  payment  of  money  in  an  admiralty  suit  in  per- 
sonam stands  in  this  respect  upon  the  same  footing  as  a  decree 
in  equity. 

4.  Judgments  and  decrees  in  equity,  rendered  by  the  State  Courts 

of  Ohio,  are,  by  the  laws  of  that  State,  liens  upon  lands; 
Therefore, 

5.  Where  one  party  filed  his  libel  against  another  in  the  Federal 

District  Court  for  Ohio,  claiming  damages  by  a  collision  of 
two  vessels  on  the  Lake  and  got  a  decree  in  personam  for 
money  as  compensation,  the  decree  is  a  lien  on  the  respon- 
dent's land. 

6.  That  lien  gives  the  libellant  a  right  to  levy  on  the  lands  to  which 

it  attaches  and  consequently  such  interest  in  the  lands  as  will 
enable  him  to  sustain  a  bill  of  discovery  against  the  respon- 
dent and  any  third  person  who  sets  up  an  unfounded  claim 
under  a  different  lien. 

7.  On  such  a  bill,  the  respondent,  if  he  makes  out  his  case,  is  en- 

titled to  a  decree  which  will  remove  the  cloud  from  his  title, 
but  the  Court  cannot  proceed  further,  and  in  the  same  case 
order  the  land  to  be  sold  for  the  payment  of  *the  debt  found 
die  by  the  original  decree. 

This  case  came  up  on  a  certificate  of  division  in  opinion 
between  the  Judges  of  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Ohio. 

Tb*  complainants,  on  the  12th  day  of  November,  A.  D.  1856. 
upon  ippeal  from  the  District  Court,  obtained  a  decree  in  the 
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Circuit  Court  ot  the  United  States  for  the  Southern  District  of 
Ohio,  against  the  defendants,  Philo  Chamberlain  and  John  H 
Crawford,  in  a  proceeding  by  libel  for  damages  sustained  by  the 
libellants  by  a  collision  on  the  waters  of  Lake  Erie,  between  the 
steamer  Atlantic,  belonging  to  the  libellants,  and  the  propeller 
Ogdensburg,  belonging  to  said  Chamberlain  and  Crawford, 
whereby  the  steamer  was  sunk  and  lost : 

The  case  was  taken  by  appeal  to  the  Supreme  Court  of  the 
United  States,  and  the  decree  of  the  Circuit  Court  there  affirmed. 

On  the  7th  day  of  July,  1859,  a  joint  decree  was  entered 
hi  said  Circuit  Court,  upon  the  mandate  of  the  Supreme  Court, 
and  by  the  agreement  of  the  parties,  against  Chamberlain  and 
Crawford,  and  also  against  the  defendants,  I.  L.  Hewitt,  John 
H.  Chamberlain  and  George  W.  McNeil,  their  sureties  in  the 
appeal  to  the  Supreme  Court  of  the  United  States.  It  was  stipu- 
lated and  agreed  between  the  libellants  and  the  defendants  in 
the  last-named  decree,  that  Philo  Chamberlain  and  John  H. 
Crawford,  the  original  defendants  in  the  libel  should  make  cer- 
tain payments  periodically  on  account  of  the  last-named  decree, 
that  if  such  payments  should  be  punctually  made,  no  execution 
should  issue ;  but  that  in  default  of  any  such  payment  being 
made  as  required  by  the  agreement,  the  complainants  might 
thereupon  proceed  to  collect  the  amount  due  and  unpaid,  as  they 
should  see  fit.  Two  payments  were  made  and  two  defaults 
afterwards  occurred :  complainants  caused  execution  to  issue 
lpon  the  decree,  against  the  goods  and  chattels,  lands  and  tene- 
ments of  the  defendants  therein ;  the  Marshal  found  no  goods 
or  chattels  whereon  to  levy,  and  for  want  of  such  goods  and 
chattels  he  levied  upon  the  lands  of  the  defendants,  situated  in 
the  Northern  District  of  Ohio,  and  described  in  the  bill.  The 
other  defendants  claimed  rights  and  interests  in,  and  liens  upon 
said  lands.  The  defendants  had  no  goods  or  chattels  liable  to 
execution,  and  no  lands  or  tenements  in  the  State  of  Ohio,  other 
than  those  levied  upon  and  described  in  the  bill.  The  prayer 
of  the  bill  was,  for  discovery,  that  the  rights  of  the  parties  and  the 
dates  and  validity  of  their  several  liens  in  respect  of  said  lands 
ought  be  ascertained,  that  the  lands  might  bo  sold  and  the  proceeds 
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applied,  so  far  as  could  of  right  be  done,  to  the  payment  of  the 
amount  due,  and  for  general  relief. 

To  this  bill  the  defendants  filed  a  general  demurrer. 

A  hearing  was  had  on  the  questions  raised  by  the  demurrer 
in  the  Circuit  Court  at  the  July  Term,  1860,  and  the  opinions  of 
the  Judges  being  opposed,  the  questions  were  certified  to  tliis 
Court  for  decision. 

The  points  of  law  upon  which  the  Circuit  Court  divided  are 
distinctly  set  forth  by  Mr-.  Justioe  Clifford  in  the  opinion  of  this 
Court. 

Mr.  Newberry,  of  Ohio,  for  Complainants. 

Mr.  Spalding,  of  Ohio,  for  Defendants. 

Mr.  Justice  CLIFFORD.  This  is  a  bill  in  equity,  and  the 
case  comes  before  the  Court  on  a  certificate  of  division  in 
opinion  between  the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio.  According  to  the 
transcript  the  bill  of  complaint  sets  forth  that  the  complainants, 
on  the  12th  day  of  November,  1856,  upon  appeal  from  the  Dis- 
trict Court  of  the  United  States,  obtained  a  decree  in  the  Circuit 
Court  for  the  Southern  District  of  Ohio  for  the  sum  of  $36,000 
against  the  two  respondents  first  named,  in  a  proceeding  by 
libel,  filed  in  the  District  Court  qn  the  27th  day  of  October, 
1862,  for  damages  sustained,  as  alleged  in  the  libel,  by  means  of 
a  collision  on  the  waters  of  Lake  Erie,  between  the  steamer 
Atlantic,  belonging  to  the  libellants,  and  the  propeller  Ogdens- 
burg,  belonging  to  the  aforesaid  respondents,  whereby  the 
steamer  was  sunk  and  lost.  Complainants  also  allege*  that  the 
case  was  taken  by  appeal  to  this  Court,  and  that  the  decree  of 
the  Circuit  Court  was  here  affirmed;  that  on  the  7th  day  of  July, 
1859,  when  the  mandate  of  this  Court  was  received  and  filed  in 
the  Circuit  Court,  a  joint  decree,  by  the  agreement  of  the  parties, 
was  entered  there  against  the  original  respondents  and  their 
sureties  on  the  appeal  to  this  Court ;  that  the  parties  to  the  last 
named  decree  stipulated  and  agreed  between  themselves  that  the 
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original  respondents  should  make  certain  payments  at  stated 
times  on  account  of  the  decree,  and  that  if  such  payments  were 
regularly  and  punctually  made,  no  execution  should  issue  on 
the  decree,  but  that  they  also  stipulated  and  agreed  that  in 
default  of  any  such  payment  as  required  by  the  agreement,  the 
complainants  might  thereupon  proceed  to  collect  the  amount 
due  and  unpaid  as  they  should  see  fit. 

They  also  allege  that  two  payments  of  $1,000  each  were  duly 
made  under  the  stipulation  and  agreement,  but  that  the  afore- 
said respondents  subsequently  made  default,  and  when  a  second 
default  had  occurred,  the  complainants  caused  execution  to 
issue  upon  the  last  named  decree  against  the  goods  and  chattels, 
lands  and  tenements  of  the  respondents  in  that  decree,  and 
delivered  the  same  to  the  Marshal,  and  that  the  Marshal,  finding 
no  goods  or  chattels  of  the  execution  debtors,  and  for  want  of 
such,  levied  the  execution  upon  certain  parcels  of  land  belong- 
ing to  them,  situated  in  the  Northern  .District  of  Ohio,  and  which 
are  particularly  described  in  the  bill  of  complaint.  Rights  and 
interests  in,  and  liens  upon  the  lands  are  claimed  by  the  other 
respondents,  as  the  complainants  allege,  in  regard  to  which  they, 
the  complainants,  are  not  particularly  advised ;  and  they  also 
allege  that  the  respondents  owned  the  lands  levied  upon  and 
described  in  the  bill  of  complaint  at  and  before  the  time  of  the 
rendition  of  the  first  named  decree,  and  have  so  owned  the 
same  ever  since  that  time,  and  that  they  have  no  other  lands  or 
tenements  in  the  State,  and  have  no  goods  or  chattels  liable  to 
execution. 

Prayer  of  the  bill  of  complaint  is  for  discovery,  and  that  the 
rights  of  the  parties  and  the  dates  and  validity  of  their  several 
liens  in  respect  of  the  lands  .may  be  ascertained,  and  that  the 
lands  may  be  sold  and  the  proceeds  applied  so  far  as  can  of 
right  be  done,  to  the  payment  of  the  amount  due  upon  the 
decrees  and  for  general  relief.  To  the  bill  of  complaint  the 
respondents  in  the  decrees  demurred  and  the  complainants  joined 
in  demurrer,  thereupon  the  following  questions  of  law  occurred 
before  the  Court*  in  regard  to  which  the  opinions  of  the  Judges 
of  the  Court  were  opposed. 

vol.  ii.  28 

i 
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1.  Whether  either  of  the  decrees  was  a  lien  upon  the  real 
estate  of  the  respondents  therein  who  owned  such  real  estate  as 
aforesaid. 

2.  Whether  an  execution  can  be  issued  upon  a  decree  in 
Admiralty  in  Ohio  against  the  lands  of  the  respondents,  they 
having  no  goods  and  chattels  liable  to  execution  to  satisfy  the 
same. 

8.  Whether  the  issuing  and  levying  of  the  execution  in  this 
case,  as  aforesaid,  were  not  nullities,  and  whether  the  levy  of  the 
execution  in  anywise  bound  the  lands  upon  which  the  same  was 
levied. 

4.  Whether  real  estate  can  be  reached  by  proceedings  in 
chancery  to  satisfy  a  decree  in  admiralty  in  Ohio,  where  the 
respondent  has  no  goods  or  chattels  liable  to  execution. 

I.  Provision  is  made  by  the  Act  of  the  29th  of  April,  1802, 
that  whenever  any  question  shall  occur  before  a  Circuit  Court, 
upon  which  the  opinions  of  the  Judges  shall  be  opposed,  the 
point  upon  which  the  disagreement  may  happen,  shall,  during 
the  same  term,  upon  the  request  of  either  party  or  their  counsel, 
be  stated  under  the  direction  of  the  Judges,  and  certified  under 
the  seal  of  the  Court,  to  the  Supreme  Court  at  their  next  session 
to  be  held  thereafter,  and  shall  by  the  said  Court  be  finally 
decided.  2  Stat,  at  Large,  156.  Such  certificate,  as  has  repeatedly 
been  held  by  this  Court,  brings  nothing  before  this  Court  for  its 
consideration  but  the  points  or  questions  certified,  as  required 
by  the  6th  section  of  the  act.  Defective  certificates  are  some- 
times sent  up,  but  in  such  case  the  Court  uniformly  refuses  to 
certify  any  opinion,  and  remands  the  cause  for  further  proceed- 
ings, holding,  under  all  circumstances,  that  nothing  can  come 
before  this  Court,  under  that  provision,  except  such  single 
definite  questions  as  shall  actually  arise  and  become  the  subject 
of  disagreement  in  the  Court  below,  and  be  duly  certified  here 
for  decision.  Ogle  vs.  Lee,  (2  Cran.,  88) ;  Perkins  vs.  HarCs  Exr^ 
(11  Whea.,  287) ;  Kennedy  et  al  vs.  Georgia  State  Bank,  (8  How, 
p.  611.)  All  suggestions,  therefore,  respecting  any  supposed 
informality  in  the  decree,  or  irregularities  in  the  proceedings  of 
the  suit,  are  obviously  premature  and  out  of  place,  and  may  welt 
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be  dismissed  without  farther  remark ;  because  no  such  inquiries 
are  involved  in  the  points  certified,  and  by  all  the  decisions  of 
this  Court  matters  not  so  certified  are  not  before  the  Court  for 
its  consideration,  but  remain  in  the  Court  below  to  be  deter- 
mined by  the  Circuit  Judges.  Waymcm  vs.  Southard,  (10  Whea, 
21);  Saunders  vs.  Qould,  (4  Pet.,  892.)  Such  other  matters, 
undoubtedly,  may  be  brought  here  for  revision  by  another  certi- 
ficate of  division  in  an  opinion  like  the  present,  or  by  an  appeal 
after  final  judgment,  but  nothing  of  the  kind  is  here  now  for  the 
consideration  of  the  Court. 

II.  Recurring  to  the  questions  certified  in  the  transcript,  it  is 
obvious  that  the  first  three  involve  the  same  general  considera- 
tions, and  present  the  important  inquiries — 1.  Whether  a  decree 
in  admiralty  for  the  payment  of  money,  rendered  in  a  Federal 
Court,  in  a  suit  in  personam  under  the  circumstances  stated,  is  a 
lien  upon  the  lands  of  the  respondents  in  the  decree,  and,  if  so, 
then — 2.  Whether  an  execution  issued  on  the  same  may,  for  the 
want  of  goods  and  chattels  of  the  execution  debtor,  be  lawfully 
levied  on  his  real  estate.  Libellants,  under  the  21st  rule  in 
admiralty,  adopted  at  the  lest  session  of  this  Court,  may  have  a 
writ  of  execution  in  the  nature  of  &  fieri  facias  in  all  cases  of  a 
final  decree  for  the  payment  of  money,  commanding  the  marshal 
or  his  deputy  to  levy  and  collect  the  amount  thereof  out  of  the 
goods  and  chattels,  lands  and  tenements,  or  other  real  estate  of 
the  defendant  or  stipulator.  Execution,  however,  was  issued 
upon  the  decree  described  in  the  bill  of  complaint  in  1880,  before 
the  present  rule  was  adopted,  and  while  the  old  rule  adopted  in 
1845  was  in  operation.  By  that  rule  it  was  provided  that  the 
libellant  might,  at  his  election,  have  an  attachment  to  compel 
the  defendant  to  perform  the  decree  or  a  writ  of  execution  in 
the  nature  of  a  capias,  and  of  a  fieri  facias,  commanding  the 
Marshal  or  his  deputy  to  levy  the  amount  thereof  of  the  goods 
and  chattels  of  the  defendant,  and  for  want  thereof  to  arrest  his 
body  to  answer  the  exigency  of  the  execution.  Authority  was 
given  to  the  Courts  of  the  United  States,  by  the  17th  section  of 
the  Judiciary  Act,  to  make  and  establishr  all  necessary  rules  for 
the  orderly  conducting  of  business  in  the  said  Courts,  provided 
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such  rules  were  not  repugnant  to  the  laws  of  the  United  States; 
and  by  the  7th  section  of  the  Act  of  the  2d  of  March,  1793, 
additional  authority  was  conferred  upon  the  several  Courts  of 
the  United  States  to  make  rules  and  orders  for  their  respective 
Courts  directing  certain  prescribed  proceedings,  and  other 
matters  in  the  vacation,  and  otherwise  in  a  manner  not  repug- 
nant to  the  laws  of  the  United  States,  and  to  regulate  the  prac- 
tice of  said  Courts  respectively  for  the  advancement  of  justice, 
and  to  prevent  delays  in  the  proceedings.  1  Stat,  at  Large,  pp. 
83,  835. 

Full  power  and  authority  were  alsa  given  to  this  Court  by  the 
6th  section  of  the  Act  of  the  23d  of  August,  1842,  to  prescribe, 
regulate,  and  alter  the  forms  of  writs  and  other  process  to  be 
used  and  issued  in  the  District  and  Circuit  Courts,  and  the  forma 
and  modes  of  framing  and  filing  libels,  bills,  answers,  and  other 
pleadings  and  proceedings  in  suits  at  common  law,  or  in  admi- 
ralty and  in  equity,  pending  in  those  Courts,  and  also  the  forma 
and  modes  of  taking  and  obtaining  evidence,  and  of  obtaining 
discovery,  and  of  proceeding  to  obtain  relief,  and  of  proceeding 
before  trustees  appointed  by  the  Court,  and  generally  to  regu- 
late the  whole  practice  of  the  said  Courts  so  as  to  prevent  delays 
and  promote  the  other  objects  specified  in  the  section.  5  Stat, 
at  Large,  518.  None  of  those  provisions,  however,  authorize 
this  Court  to  adopt  rules  making  judgments  or  decrees  for  the 
payment  of  money  a  lien  on  land  where  no  such  charge  is  cre- 
ated by  law,  or  to  displace  any  such  right  where  the  same  is 
conferred  or  recognized  by  an  Act  of  Congress,  Remarks  are 
to  be  found  in  the  opinion  of  the  Court  in  Beer*  et  al  vs. 
Hanyhton,  (9  Pet.,  360),  which  give  some  countcnauce  to  that 
theory,  but  the  remarks  were  not  necessary  to  the  adjudication 
of  the  matter  in  controversy,  and  evidently  should  be  under- 
stood as  referring  to  the  examples  previously  mentioned  in  the 
opinion  of  the  Court,  where  process  had  been  modified  to  make 
it  conform  to  State  laws  adopted  by  rule  of  Court.  Congress, 
say  the  Court,  may  adopt  suoh  State  laws  directly  or  by  substan* 
tive  enactment,  or  th^y  may  confide  the  authority  to  adept  them 
to  the  Courts  of  the  United  States :  and  the  Judge  who  delivered 
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the  opinion,  in  enforcing  the  preposition,  went  an  to  say  that  the 
Courts  may  by  their  rules  not-  only  alter  the  forms,  but  the  effect 
and  operation  of  process,  both  mesne  and  final,  so  that  k  may 
*each  property  not  before  liable,  or  may  exempt  property  pre- 
viously subject  to  such  process. 

Explained  as  above,  the  remarks  are  perhaps  without  objec- 
tion, but  it  cannot  for  a  moment  be  admitted  that  any  rule 
adopted  by  this  Court,  merely  as  such,  clan  enlarge,  diminish,  or 
vary  the  operation  and  effect  of  mesne  or  final  process  upon  the 
property  of  the  debtor  i*  respect  to  the  matter  under  consider- 
ation. Although  a  lien  on  land  constitutes  no  property  or  right 
in  the  land  itself,  still  it! confers  a  right  to  levy  on  the  same  to 
the  exclusion  of  other  adverse  interests  acquired  subsequently 
to  the  judgment,  and  when  the  levy  is  actually  made  on  the  land 
affected  by  the  lien,  tfie  title  of  the  creditor  generally  relates 
back  to  the  time  of  the  judgment,  so  as  to  cut  out  intermediate 
incumbrances.  Conrad  vs.  The  Atlantic  Ins.  Gon  (1  Pet.,  443) ; 
Massingill  vs.  Dovmst  (11  How.,  T67.)  Different  regulations, 
however,  prevail  upon  the  Subject  in  different  jurisdictions,  and 
in  some  of  the  States  neither  judgments  nor  decrees  for  the  pay 
ment  of  money,  except  in  cases  of  attachment  on  mense  process, 
create  any  preference  in  favor  of  the  creditor  until  the  execution 
iusuing  on  the  same  has  been  duly  levied  on  the  land.  Reference 
is  made  to  these  various  regulations  as  confirming  the  proposition 
that  rules  of  Court  can  have  no  effect  to  create  such  a  right,  or 
io  displace  it  where  it  has  been  conferred  by  the  Legislature. 

III.  Two  errors,  as  was  supposed,  existed  in  the  old  rule,  and 
it  was  on  that  account  that  it  was  abolished  and  the  new  one  was 
substituted  in  its  place.  Arrest  of  the  body  of  the  debtor  was 
improperly  allowed,  and  the  remedy  of  the  creditor  against  the 
property  of  the  debtor  was  improperly  restricted.  5  Stat,  at 
Large,  pp.  821,  410;  4  Stat,  at  Large,  281.  Repeal  of  the  old 
rule  corrected  one  of  the  supnosed  errors  and  the  new  rule  was* 
adopted  to  correct  the  other,  so  that  the  practice  of  the  Admiralty 
Coutts  upon  both  subjects  might  conform  to  the  existing  pro- 
visions of  law.  Such  were  the  views  of  the  Court  at  t&c  time 
the  alteration  was  made  in  the  rule,  but  it  is  insisted  by  the 
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respondents  thai  decrees  in  admiralty,  although  Tendered  in  suits 
in  personam  and  for  the  payment  of  money,  are  not  in  any  case 
a  lien  on  land  under  the  laws  of  Congress.  They  do  not  deny 
that  judgments  and  decrees  in  equity,  for  the  payment  of  money, 
are  a  lien  on  land  in  the  State  of  Ohio ;  nor  that,  by  the  laws  of 
Congress,  such  judgments  and  decrees  in  the  Federal  Courts 
follow  in  that  respect  the  laws  of  the  State  in  which  the  same 
were  rendered  or  pronounced. 

Argument  in  support  of  the  first  proposition  is  certainly 
unnecessary,  because  it  is  the  subject  of  express  legislation. 
Code,  sec.  421;  Swan's  Stat.,  675.  Laws  to  that  effect  were 
passed  at  a  very  early  period  in  the  history  of  the  State,  and 
they  appear  to  have  been  continued  to  the  present  time. 
Repeated  decisions  of  this  Court  also  have  established  the 
doctrine,  that  the  lien  of  judgments  and  decrees  in  the  Federal 
Courts  arises  out  of  the  adoption  of  the  State  laws  upon  that 
subject,  and  that  the  lien  may  be  considered  as  a  rule  of  properly 
under  the  thirty-fourth  section  of  the  Judiciary  Act.  Clements 
vs.  Berry,  (11  How.,  41 1) ;  United  Slates  vs.  Morrison,  (4  Pet.,  124); 
Ralston  vs.  Bell,  (2  Dall,  158).  To  the  same  effect,  also,  is  the 
decision  of  Mr.  Justice  Grier,  in  Lombard  vs.  Bayard,  (1  Wall, 
Jr.,  96),  wherein  he  held :  "1.  That  the  lien  of  judgments  in  the 
Courts  of  the  United  States  does  not  result  from  any  direct 
legislation  of  Congress  on  that  subject.  2.  That  under  the  Judi- 
ciary Act,  which  ordains  that  the  laws  of  the  several  States  shall 
be  the  rules  of  decision  at  common  law,  the  Courts  of  the  United 
States"  have  uniformly  adopted  the  principles  of  State  policy 
and  jurisprudence  on  the  subject  of  the  lien  of  judgments,  so  far 
as  the  same  were  applicable,  treating  them  as  rules  affecting  real 
property,  and  its  transmission,  whether  by  descent  or  purchase. 
Regarding  those  propositions  in  the  form  first  stated  as  settled 
and  undeniable,  nothing  remains  for  consideration  on  this  branch 
of  the  case  except  to  inquire  and  ascertain  whether  or  not 
decrees  in  admiralty  for  the  payment  of  money  stand  upon  the 
same  footing  as  decrees  in  «  quity ;  for  if  they  stand  upon  the 
tame,  then  it  is  clear  that  the  first  three  questions  must  be 
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answered  in  the  affirmative,  and  if  not,  then*  they  must  be 
answered  in  the  negative. 

4.  Expressions  are  to  be  found  in  one  or  more  of  the  cases 
referred  to  which  countenance  the  idea  that  the  State  laws  in 
respoct  to  the  lien  of  judgments  and  decrees  were  adopted  by 
the  Courts  of  the  United  States,  but  upon  a  closer  examination 
>f  the  subject  it  will  appear,  we  think,  that  those  laws  are  recog- 
nized and  substantially  adopted  by  the  Acts  of  Congress  regu- 
lating process  in  the  Courts  of  the  United  States.  Authority 
was  given  to  all  the  Courts  of  the  United  States  by  the  14th 
Section  of  the  Judiciary  Act  to  issue  writs  of  scire  facias,  habeas 
corpus,  and  all  other  writs  not  specially  provided  for  by  statute 
which  may  be  necessary  for  the  exercise  of  their  respective 
jurisdictions,  and  agreeable  to  the  principles  and  usages  of  law. 
Provision  was  also  made  by  the  2d  Section  of  the  Act  of  the 
29th  of  September,  1789,  that  the  forms  of  writs  and  executions, 
except  their  style  and  modes  of  process,  should  be  the  same  in 
each  State  respectively,  as  were  then  used  or  allowed  in  the 
Supreme  Court  of  the  same ;  but  it  was  provided  that  the  form* 
and  modes  of  proceedings  in  causes  of  equity  and  admiralty 
and  maritime  jurisdiction  should  be  according  to  the  course  of 
the  civil  law.  Power  to  issue  process,  mesne  and  final,  was  con- 
ferred upon  all  the  Courts  of  the  United  States  by  the  first  pro- 
vision, but  the  forms  of  process  in  suits  at  common  law  anc}  the 
forms  and  modes  of  proceedings  in  equity  and  admiralty  and 
maritime  causes  were  prescribed  by  the  second.  Discrimination 
was  made  between  suits  at  common  law  and  suits  in  equity  and 
admiralty,  but  the  forms  and  modes  of  proceedings  in  the  two 
latter  were  referred  to  the  civil  law.  Expiring,  as  the  last 
named  Act  did,  at  the  end  of  the  next  session  after  which  it  was 
passed,  further  legislation  became  necessary,  and  Congress  ac- 
cordingly passed  the  Act  of  the  8th  of  May,  1792,  confirming 
the  forms  of  writs,  executions,  and  other  process  then  used  in 
the  Courts  of  the  United  States  in  suits  at  common  law,  but 
declaring,  in  effect,  that  the  forms  and  modes  of  proceeding  in 
suits  of  equity,  and  in  those  of  admiralty  and  maritime  juris- 
diction, should  be  according  to  the  principles,  rules,  and  usage* 


440  SUPREME   COURT. 

Ward  et  al.  vs.  Chamberlain  et  aL 

which  belong  to  Courts  of  Equity  and  to  Courts  of  Admiralty, 
respectively,  as  contradistinguished  from  Courts  of  common  law. 
Certain  exceptions  are  specified  in  the  same  section,  and  the 
whole  provision  is  made  subject  to  such  regulations  as  the 
Supreme  Court  of  the  United  States  shall  think  proper,  from  time 
to  time,  by  rule,  to  prescribe  to  any  Circuit  or  District  Court 
concerning  the  same.    (1  Stat,  at  Large,  276). 

Two  cases  at  least  came  before  this  Court  involving  the  con- 
struction of  that  provision  and  its  validity.  Those  cases  among 
other  things  affirm:  1.  That  the  States  have  no  authority  to 
control  or  regulate  the  proceedings  in  the  Courts  of  the  United 
States,  except  so  far  as  the  State  Process  Acts  aTe  adopted  by 
Congress,  or  by  the  Courts  of  tbe  United  States  under  the 
authority  of  Congress.  2.  That  the  foregoing  provision  adopted 
the  forms  of  writs,  executions,  and  other  process  of  the  States  as 
existing  in  1789.  subject  to  such  alterations  as  the  Courts  of  the 
United  States  might  make,  but  not  subject  to  alterations  since 
.made  in  the  State  laws.  S.  That  the  laws  of  the  United  States 
authorize  the  Courts  of  the  Union  so  to  alter  the  form  of  the 
process  of  execution  then  used  in  the  State  Courts  as  to  subject 
to  execution  lands  and  other  property  not  then  subject  to  exe- 
cution by  the  State  laws  in  force  at  that  time.  Wayman  vs. 
Southard  (10  Whea.,  41,  43);  Bank  of  U..S.  vs.  Halstead,  (10 
Wheat.,  63).  In  enforcing  the  third  proposition,  Mr.  Justice 
Thompson  in  the  last  case  said  it  is  understood  that  it  has  been 
the  general,  if  not  the  universal,  practice  of  the  Courts  of  the 
United  States  so  to  alter  their  executions  as  to  authorize  a  levy 
upon  whatever  property  is  made  subject  to  the  like  process  from 
the  State  Courts,  and  under,  such  alterations  many  sales  of  land 
have  no  doubt  been  made  which  might  be  disturbed  if  a  con- 
trary construction  should  be  adopted.  Both  of  those  cases 
were  decided  in  1825,  and  at  the  same  term  this  Court  held,  in 
the  case  of  Manro  vs.  Almedia,  (10  Whea.,  490,)  that  the  pro- 
ceedings in  cases  of  admiralty  and  maritime  jurisdiction,  under 
the  beforementioned  Process  Act,  were  tp  be  according  to  the 
modified  admiralty  practice  of  our  own  country,  and  that  it  was 
pot  a  sufficient  otyection  to  the  issuing  of  the  process  of  attaoh- 


DECEMBER  TERM,  1882.  441 

Ward  etal.vB.  Chamberlain  H  at. 

ment  that  it  had  faUen  into  disuse  in  the  parent  country.  Such 
was  the  state  of  the  decisions  of  this  Court  when  the  Act  of 
the  19th  of  May,  1828,  was  passed.  4  Stat  at  Large,  278. 
Regulation  of  mesne  process  is  the  subject  of  the  first  section, 
commencing  with  the  forms  of  mesne  process  in  suits  at  common 
law  in  the  Courts  of  the  United  States  held  in  those  States  ad- 
mitted into  the  Union  since  the  date  of  the  first  process  act. 
Forms  of  mesne  process  in  those  Courts  are  required  to  be  the 
same  in  each  of  the  said  States  respectively  "  as  are  now  used  in 
the  highest  Court  of  original  and  general  jurisdiction  of  the 
same."  Separate  provision  is  also  made  in  the  same  section  in 
respect  to  the  forms  of  mesne  process  in  proceedings  in  equity 
and  in  those  of  admiralty  and  maritime  jurisdiction.  Repetition 
of  those  regulations  is  unnecessary,  as  they  are  substantially  the 
same  as  those  of  the  former  act,  except  that  the  regulations  re- 
late solely  to  mesne  process.  Right  of  imparlance  also  is  made, 
by  the  second  section  of  the  act,  to  depend  in  certain  cases  upon 
State  laws.  Where  judgments  are  a  lien  upon  the  property  of 
the  defendant,  and  where,  by  the  laws  of  the  State,  defendants 
are  entitled  in  the  Courts  thereof  to  an  imparlance  of  one  term 
or  more,  the  provision  is  that  the  defendants  in  actions  in  the 
Courts  of  the  United  States,  holden  in  such  State,  shall  be  entitled 
to  an  imparlance  of  one  term,  showing  that  it  was  the  intention 
of  Congress  to  prevent  a  creditor  suing  in  the  Federal  Courts 
from  obtaining  an  advantage  over  another  creditor  suing  in  the 
State  Courts.  Bearing  in  mind  that  the  first  section  of  the  act 
under  consideration  has  respect  solely  to  the  forms  of  mesne  pro- 
cess in  the  several  Courts  of  the  United  States,  and  that  the  pro- 
vision specifies  and  prescribes  the  source  from  which  the  forma 
of  such  process  shall  be  derived  in  suits  of  admiralty  and  mari- 
time jurisdiction,  as  well  as  in  suits  at  common  law  and  in  equity, 
we  come  to  the  examination  of  the  third  section  of  the  same^act, 
which  provides  that  vrnts  of  execution  and  other  final  process 
issued  on  judgments  and  decrees  rendered  in  any  of  the  Churls  of 
the  United  States,  and  the  proceeding  thereupon  shall  be  the  same, 
except  their  style,  in  each  State  respectively,  as  are  now  used  in 
the  Courts  of  such  State,  saving  to  the  Courts  of  the  United  States 
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in  those  States  in  which  there  are  not  Courts  of  Equity,  with  the 
ordinary  equity  jurisdiction,  the  power  of  prescribing  the  mode 
of  executing  their  decrees  in  equity  by  rules  of  Court 

Courts  of  justice  may  construe  a  legislative  provision  but  they 
cannot  repeal  what  is  expressly  enacted.  When  Congress,  in 
plain  and  unambiguous  terms  declares  that  writs  of  execution  on 
decrees  rendered  in  any  of  the  Courts  of  tfte  United  States,  and  the 
proceedings  thereupon,  shall  be  the  same  as  are  now  used  in  the 
Courts  of  such  State,  it  is  not  possible  for  this  Court  to  hold  that 
the  decrees  of  one  of  the  Courts  of  the  United  States  are  not  em- 
braced in  that  provision ;  especially  not,  as  the  very  Court  whose 
decrees  it  is  said  are  excluded  from  the  provision  is  specifically 
mentioned  in  the  first  section  of  the  same  act  as  one  of  the  Courts 
of  the  United  States,  and  its  proceedings  there  made  the  subject 
of  special  and  material  regulation.  Exclusive  original  jurisdic- 
tion in  admiralty  and  maritime  cases  is  conferred  upon  the  Dis- 
trict Courts  of  the  United  States,  but  the  Circuit  Courts  hear  such 
cases  on  appeal,  and,  as  matter  of  daily  practice,  render  decrees 
thereon  for  the  payment  of  money ;  and  it  is  not  to  be  doubted, 
we  think,  that  such  decrees  are  as  much  within  the  provision 
under  consideration  as  decrees  in  equity ;  and  if  so,  no  reason  is 
perceived  why  the  same  rule  should  not  be  applied  to  decrees 
of  a  like  character  rendered  in  the  District  Courts.  Undoubtedly 
Congress  intended  by  that  provision  to  adopt  the  State  laws  in 
respect  to  the  proceedings  on  final  process  as  they  existed  at  the 
date  of  the  act,  and  the  effect  of  the  enactment,  or  one  of  its 
effects,  was  to  render  judgments  and  decrees  for  the  payment  of 
money  rendered  in  the  Federal  Courts  a  lien  on  the  land  of  the 
debtor  in  all  cases  and  under  like  circumstances  as  when  ren- 
dered in  the  State  Courts.  Under  the  earlier  process  acts  this 
Court  twice  decided  that  the  laws  of  the  States  furnished  the 
rule  of  decision  in  respect  to  the  lien  of  judgments  and  decrees. 
rendered  in  the  Federal  Courts  upon  the  land  of  the  debtor,  and 
sine*  the  passage  of  the  act  under  consideration  it  has  been  twice 
affirmed  by  this  Court  as  a  matter  of  history  that  the  act  was 
passed  to  confirm  the  view  expressed  in  those  decisions.  Beers 
et  al  vs.  Haughion,  (9  Pet.,  861) ;    Ross  et  al  vs.  Duval,  (18  Pet, 
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Perfect  coincidence  of  opinion  upon  the  subject  appears  to 
have  prevailed  throughout  between  Congress  and  the  Court,  and 
on  all  sides  apparently  the  endeavor  has  been  to  assimilate  the. 
proceedings  in  the  Federal  Courts  for  the  levying  of  executions 
issued  on  judgments  and  decrees  for  the  payment  of  money  to 
those  prevailing  in  the  Courts  of  the  States.  Strong  confirmation 
as  to  the  views  of  Congress  upon  the  subject  is  derived  from  the 
4th  section  of  the  Act  of  the  4th  of  July,  1840.  5  Stat,  at 
Large,  898.  By  the  fourth  section  of  that  act  it  is  provided,  that 
judgments  and  decrees  hereafter  rendered  in  the  Circuit  and 
District  Courts  within  any  State,  shall  oease  to  be  liens  on  real 
estate  or  chatties  real  in  the  same  manner  and  at  like  periods  as 
judgments  and  decrees  of  the  Courts  of  such  State  now  cease  by 
law  to  be  liens  thereon.  District  Courts,  as  is  well  known,  ex- 
ercise no  jurisdiction  in  equity ;  so  that  the  inference  is  a  very 
strong  and  indeed  a  conclusive  one,  that  the  reference  to  div- 
orces, so  far  as  that  Court  is  concerned,  is  solely  to  decrees  in 
admiralty  for  the  payment  of  money. 

Imprisonment  for  debt  also  and  the  computation  of  interest 
upon  judgments  in  all  civil  cases,  both  in  the  Circuit  and  Dis- 
trict Courts,  are  by  Acts  of  Congress  expressly  referred  to  the 
laws  of  the  State  for  the  rule  of  decision  and  the  ascertainment 
of  the  rights  of  the  parties.  6  Stat,  at  Large,  pp.  820,  410,  515/ 
Usage,  however,  it  is  said,  is  opposed  to  such  a  construction  of 
the  provisions  under  consideration,  and  reference  is  made  to 
authorities  to  show  that  in  England  an  execution  issued  on  a 
decree  in  the  admiralty  never  runs  against  the  land  of  the 
debtor,  which  may  well  be  admitted,  but  the  reason  for  the 
restriction  must  not  be  overlooked,  which  is,  that  Courts  of 
Admiralty  in  that  country  are  not  regarded  as  Courts  of  Record. 
Under  the  Constitution,  the  judicial  power  of  the  United  States 
is  vested  in  one  Supreme  Court,  and  in  such  inferior  Courts  .as 
the  Congress  may  from  time  to  time  ordain  and  establish.  Such 
judicial  power  extends  to  all  cases  of  admiralty  and  maritime 
jurisdiction,  as  well  as  to  the  oases  of  law  and  equity  described 
in  the  Constitution. 

When  the  judicial  system  of  the  United  States  was  organized 
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exclusive  original  cognizance,  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction  was  conferred  upon  the  District 
Courts.  Appeals  in  certain  cases  were  allowed  to  the  Circuit 
Court,  but  neither  an  admiralty  or  an  equity  cause  could  be 
brought  here  from  the  Circuit  Court  in  any  other  niode  than  by 
writ  of  error.  1  Stat,  at  Large,  88.  Later  regulations  allow 
appeals,  but  they  place  causes  in  equity,  and  admiralty  and 
maritime  jurisdiction,  upon  the  same  footing.  2  Stat,  at  Large. 
244. 

Circuit  <3ourts,  as  well  as  District  Courts,  were  created  by  the 
Act  of  Congress  establishing,  the  judicial  system  of  the  United 
States,  and  the  latter  as  well  as  the  former  are  Courts  of  Record. 
No  one  ever  doubted  the  fact,  and  consequently  it  is  not  neces- 
sary to  enter  into  any  argument  to  prove  it.  These  considera- 
tions lead  necessarily  to  the  conclusion  that  the  answer  to  the 
first  three  questions  must  be  in  the  affirmative. 

5.  Before  proceeding  to  answer  the  fourth  question  submitted, 
it  becomes  necessary  to  advert  very  briefly  to  the  state  of  facts 
bearing  upon  the  point  as  exhibited  in  the  transcript.  Execution 
was  issued  on  the  decree  in  favor  of  the  complainants,  and  the 
marshal  duly  levied  the  same  upon  the  several  parcels  of  land 
described  in  the  bill  of  complaint.  They  are,  therefore,  interested 
in  the  title  to  the  subject-matter  in  controversy,  and  inasmuch 
as  the  statement  of  the  case  shows  that  rights  and  interests  in 
and  liens  upon  the.  lands  of  a  conflicting  character  are  claimed 
by  the  other  parties,  they,  the  complainants,  were  entitled  to  the 
discovery  and  to  so,  much  of  the  relief  prayed  for  as  has  respect 
to  the  ascertainment  and  determination  of  the  rights  and  interests 
of  the  parties  and  the  dates  and  validity  of  their  liens  upon  the 
said  lands.  Equity  will  not  allow  a  title  to  real  estate,  other- 
wise clear,  to  be  clouded  by  a  claim  which  cannot  be  enforced 
either  at  law  or  in  equity,  and  consequently  will  interfere  in 
behalf  of  the  holder  of  the  legal  title  to  remove  a  cloud  on  the 
same,  or  an  impediment  or  difficulty  in  the  way  of  an  effectual 
assertion  of  his  rights  in  a  Court  of  law.  Such  interference  can- 
not be  sustained  unless  the  complainant  shows  some  title  or 
interest  in  the  land :  but  it  makes  no  difference  whether  suoh 
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title  or  interest  was  acquired  by  the  levy  of  an  execution  issued 
on  a  judgment  at  law,  or  on  a  decree  in  equity  or  admiralty  for 
the  payment  of  money.  Complainants'  rights  and  remedies  are 
precisely  the  same  as  they  would  have  been  if  the  execution 
levied  on  the  land  had  been  issued  on  a  judgment  at  law  or  a 
decree  in  equity  for  the  payment  of  money.  Jurisdiction  in 
equity  to  remove  a  cloud  from  the  title  of  the  complainant  is 
fully  maintained  by  the  modern  decisions  of  the  Courts,  and  so 
generally  is  the  principle  acknowledged,  that  all  doubt  upon  the 
subject  may  be  considered  as  put  at  rest  1  Story  Eq.  (8th  ed.) 
sees.  700,  705;  Hamilton  vs.  Cummings,  (1  John.  Oh.  R,  522); 
Pcitit  yb.  Shepherd,  (6  Paige  Ch.  R  501). 

Where  the  respondents  claimed  an  unfounded  lien  on  certain 
real  estate  of  the  complainant*  and  it  appeared  that  such  claim 
prevented  purchasers  of  the  estate  from  making  payment  of  the 
stipulated  price,  it  was  held  in  Ohipman  vs.  Hartford,  (21  Conn,, 
488),  that  the  complainant  was  entitled  to  a  discovery  and  to 
have  the  cloud  removed  from  his  title ;  and,  in  enforcing  that 
conclusion,  the  Court  say  that  where  an  instrument  is  outstand- 
ing against  a  party  which  is  void,  or  an  unfounded  claim  is  set 
up,  which  he  has  reason  to  fear  may  at  some'time  be  used  injur- 
iously to  his  rights,  thereby  throwing  a  cloud  over  his  title,  it 
is  a  well  recognized  principle  that  equity  will  interfere  and 
grant  the  appropriate  relief.  Downing  vs.  Wherin,  (19  N.  EL, 
91);  Tanner  vs.  Wise,  (3  P.  Wms,  296);  Overman  vs.  Parker,  (1 
Hemp.,  692);  Clark,  et  al,  vs.  Smith,  (13  Pet,  203);  Lounsbury 
vs.  Purdy,  (18  N.  Y;,  515).  Applying  these  principles  to  the 
present  case  it  is  clear  that  the  complainants  were  entitled  to  a 
discovery  and  to  have  the  cloud  removed  from  their  title,  but 
equity  will  not  interfere  under  the  circumstances  stated,  to  decree 
that  the  lands  shall  he  sold  and  the  proceeds  applied  as  prayed 
in  the  bill  of  complaint.  Affirmative  answers  must  be  certified 
to  the  first  three  questions,  and  to  the  fourth,  that  the  complain- 
ants, under  the  demurrer,  are  entitled  to  so  much  of  the  relief 
prayed  for  as  has  respect  to  the  removal  of  the  cloud  upon  thcii 
title  to  the  land  described  in  the  bill  of  complaint  but  that  the 
real  estate  mentioned  cannot  be  reached  by  proceedings  in  chan 
eery  to  satisfy  the  aforesaid  decree. 
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Mr.  Justice  GRIER,  dissenting. 

I  feel  bound  to  express  my  dissent  from  the  majority  of  my 
brethren  in  the  opinion  just  delivered. 

It  is  now  seventy  years  since  the  establishment  of  Courts  of 
Admiralty  in  these  States,  yet  it  seems  that  the  boundary  line 
of  their  jurisdiction  is  not  yet  settled.  During  all  this  time  it 
has  never  been  supposed  that  the  definitive  sentence  or  decree 
of  a  Court  of  Admiralty  was  a  lien  or  could  be  levied  on  lands. 
The  dominion  of  the  Admiral  was  over  the  sea — the  ships  and 
men  who  frequented  it — their  contracts  and  their  torts.  His 
Court  proceeded  either  against  the  ship  or  the  person  of  the 
owner,  by  arrest  of  the  thing  or  the  person.  When  either  was 
arrested,  they  could  be  released  by  entering  into  stipulaticm 
with  approved  sureties  (fidejussoux,)  who  consented  that  execu- 
tion should  issue  against  their  goods  and  chattels  in  case  of 
default. 

Here  is  no  process  known  to  Courts  of  Admiralty  for  seizing 
or  selling  land.  But  it  is  said  that  this  process  is  authorized  by 
the  process  Act  of  March  19,  1828. 

It  is  now  thirty -five  years  since  that  act  was  passed,  and  now 
for  the  first  time,  it  has  been  alleged  that  this  provision  lay  hid 
within  its  sections.  The  twenty-first  rule  regulating  the  practice 
in  admiralty,  made  by  this  Court  in  1846, — seventeen  years 
after  the  passage  of  the  act, — shows  that  this  Court  had  then  no 
suspicion  of  the  hidden  meaning  of  the  third  section,  which  has 
now  been  brought  to  light.  If  they  had  supposed  that  this 
statute  had  made  lands  subject  to  lien  by  the  decree  of  a  Court 
of  Admiralty,  they  would  have  devised  some  process  for  taking 
them  in  execution  and  selling  them.  The  first  section  if  the 
act  ordains  that  the  forms  of  mesne  process,  Ac.,  should  be  the 
same  in  Courts  of  common  law  as  are  used  in  the  highest  Courts 
of  original  and  general  jurisdiction  of  the  States ;  and  in  equity 
according  to  the  rules  and  usages  which  belong  to  Courts  of 
Equity;  but  "in  those  of  admiralty  jurisdiction,  according  to 
the  principles,  rules  and  usages  of  admiralty  as  contradistin- 
guished from  Courts  of  common  law." 

The  third  section,  which  directs  process  of  execution,  speaks 
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of  judgments  and  decrees  in  any  of  the  Courts  of  the  United 
States*  and  ordains  that  it  shall  be  the  same  except  in  their 
style,  as  now  used  in  the  Courts  of  such  State.  Now  as  there 
are  no  Courts  of  Admiralty  in  any  State,  to  what  rule  was  the 
process  of  Courts  of  Admiralty  to  conform?  Is  it  to  those  of 
these  Courts  of  Common  Law  or  Equity  ?  The  act  provides  that 
in  States  where  there  are  no  Courts  of  Equity,  the  process  may 
be  prescribed  by  rules  of  Court. 

The  whole  argument  of  this  new  construction  of  this  section 
is  founded  on  the  word  "any"  which  is  construed  in  its  most 
expansive  sense,  in  spite  of  consistency  in  the  act,  and  the 
evident  intent  of  the  legislation,  as  exhibited  in  the  whole 
statute. 

This  innovation  in  the  jurisdiction  of  Admiralty  Courts  intro- 
duces a  lien,  unknown  to  the  laws  of  any  State. 

The  lien  of  judgments  is  a  rule  of  property,  which  it  is  beyond 
the  power  of  this  Court  to  establish.  Congress  has  been  careful 
not  to  attempt  the  exercise  of  such  a  power ;  and  only  adopts 
the  State  rules  in  cases  where,  if  the  judgments  or  decrees  had 
been  in  a  State  Court,  they  would  have  operated  as  a  lien. 
Congress  never  intended  by  this  oblique  way,  to  create,  what 
would  in  fact  be,  (to  a  large  portion  of  every  State,)  secret  liens. 

I  believe  that  the  construction  which  this  act  has  received  for 
thirty-five  years  past  is  the  true  one,  and  beg  leave  to  protest 
against  this  introduction  of  a  new  one,  which  utterly  disregards 
"the  principles,  rules  and  usages  of  Courts  of  Admiralty  as 
contradistinguished  from  a  Court  of  law." 

I  am  confident  such  wasnot  the  intent  and  meaning  of  Con- 
gress. The  result  of  this  doctrine  may  be,  to  bring  us  into 
conflict  with  the  State  Courts,  who  may  refuse  to  recognize  titles 
to  land  obtained  through  the  process  of  Maritime  Courts. 

Mr.  Justice  CATRON  joined  with  Mr.  Justice  Grier  in  the 
dissent.  The  other  Judges  concurred  in  the  opinion  of  Mr. 
Justice  Gtifford. 
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Trustees  of  the  Wabash  and  Erie  Canal  Company  m. 

Beers. 

I.  Where  the  Legislature  of  a  State  authorized  Commissioners  to 
borrow  money  to  be  used  in  making  a  canal  and  for  the  re- 
demption of  the  loan  pledged  the  canal  itself,  its  tolls,  rents 
and  lands,  the  lien  of  a  lender  under  such  act  cannot  be 
divested  or  postponed  by  a  subsequent  act  of  the  Legislature. 

9.  The  holder  of  bonds  given  for  money  advanced  under  such  a 

law  has  a  security  for  his  debt  which  is  protected  by  that  pro* 

vision  in  the  Constitution  of  the  United  States  which  forbids 

a  State  to  pass  any  law  impairing  the  obligation  of  a  con- 

*    tract. 

8.  The  bondholder  does  not  lose  his  lien  on  the  lands  and  revenues 
of  the  canal  by  surrendering. other  bonds  of  a  later  issue  and 
of  inferior  security  and  taking  canal  stock  and  other  bonds  of 
the  State  in  place  of  them. 

4.  The  holder  having  a  legal  security  incapable  of  being  defeated 
without  his  consent,  his  surrender  of  one  class  of  bonds,  raises 
no  presumption  either  of  law  or  fact  that  he  intended  to  give 
up  his  rights  under  the  bonds  which  he  kept. 

6.  Where- a  lien  creditor  brings  a  bill  in  behalf  of  himself  and  other 
creditors  of  the  same  class,  and  with  similar  rights,  the  decree 
should  provide  proper  relief  for  all  of  them. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 

Mr.  Usher,  of  Indiana,  for  Appellants. 

Mr.  Gillet,  of  Washington  City,  for  Appellees. 

Mr.  Justice  MILLER.  This  is  an  appeal  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the  District  of  Indiana. 

The  Government  of  the  United  States  having  granted  to  the 
State  of  Indiana  certain  lands  to  aid  in  the  construction  of  a 
canal,  designed  to  unite  the  waters  of  Lake  Erie  with  those  of 
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the  Wabash  river,  that  State  caused  the  route  to  be  surveyed 
and  located,  and  an  estimate  to  be  made  of  the  cost  of  construc- 
tion, which  was  calculated  at  the  sum  of  $1,081,970. 

On  the  7th  day  of  January,  1882,  an  act  was  passed,  which 
approved  and  adopted  this  survey  and  estimate,  established  a 
Board  of  Canal  Commissioners,  and  authorized  them  to  borrow 
the  sum  of  $200,000,  to  be  used  in  making  said  canal.  The  fifth 
section  of  this  act  is  as  follows:  "That  for  the  payment  of  the 
interest,  and  redemption  of  the  principal  of  the  sums  of  money 
which  may  be  borrowed  under  the  authority  of  the  General 
Assembly,  for  the  construction  of  said  canal,  to  the  extent  of  the 
estimated  cost  thereof,  in  the  first  section  of  this  act  stated,  there 
shall  be  and  are  hereby  irrevocably  pledged  and  appropriated, 
all  the  moneys  in  any  manner  arising  from  the  lands,  donated 
by  the  United  States  to  this  State,  for  the  construction  of  said 
section  of  said  canal,  the  canal  itself,  with  the  said  portion  of 
land  thereto  appertaining,  or  as  much  thereof  as  will  realize  by 
sale  the  sum  borrowed,  and  all  privileges  thereby  created,  and 
the  rents  and  profits  thereof  belonging  to  the  State,  and  the  net 
proceeds  of  tolls  collected  on  said  canal,  or  any  part  thereof,  as 
finished ;  the  sufficiency  of  which  for  the  purposes  aforesaid,  as 
above  allowed  and  provided  for,  the  State  of  Indiana  doth 
hereby  irrevocably  guarantee." 

Under  this  act  there  were  issued  two  hundred  bonds  for  one 
thousand  dollars  each,  two  of  which  are  held  by  complainant  in 
this  suit ;  and  the  decree  which  was  rendered  in  his  favor,  was 
for  the  interest  due  and  unpaid  on  them. 

In  1834,  the  Legislature  authorized  another  loan  of  $400,000, 
for  the  benefit  of  the  canal,  for  which  the  act  again  pledged  the 
canal  and  the  lands  granted  by  the  Federal  Government,  and  the 
State  guaranteed  the  sufficiency  of  the  security. 

In  1835,  by  another  act,  the  Legislature  contracted  a  third 
loan  of  $227,000,  for  the  benefit  of  the  canal.  But  for  this  it  did 
not  pledge  the  canal,  but  only  the  faith  of  the  State. 

In  1836.  a  law  was  passed  providing  for  a  general  system  of 
internal  improvement,  which  authorized  the  State  to  borrow  ten 
millions  of  dollars,  for  which  sum,  in  gross,  she  pledged  her 

VOL.II.  29  y 
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canals,  railroads,  turnpikes,  and  the  tolls  and  water  rents  arising 
from  them ;  and  by  the  tenth  section  of  that  Act  an  additional 
loan  of  $500,000  was  authorized  for  the  benefit  of  the  canal,  for 
which  the  canal,  its  lands  and  resources,  were  again  pledged  as 
security. 

Of  some  one  of  these  later  loans,  probably  the  ten  million 
loan,  as  they  are  called  internal  improvement  bonds,  the  plain- 
tiff became  the  owner  of  thirteen  bonds,  of  $1,000  each. 

Under  the  pressure  of  the  large  debt  contracted  by  this  last 
act,  and  of  the  general  financial  distress  which  followed  shortly 
after  it  was  created,  the  State  found  herself  unable  to  pay  the 
interest  on  her  bonds,  her  credit  seriously  impaired,  and  her 
citizens  weighed  down  with  heavy  taxation.  In  this  state  of  her 
affairs,  she  came  forward  in  1846  with  a  propostion  to  her  cred- 
itors, which  is  to  be  found  embodied  in  the  Act  of  January  19th, 
1846,  and  the  Supplementary  Act  of  January  27th,  1847. 

The  principal  features  of  these  acts,  so  far  as  they  concern  our 
present  purpose,  are,  that  the  bonded  debt  of  the  State,  except 
its  bank  stock  bonds,  should  be  equally  divided  between  the 
State  and  the  Wabash  and  Erie  Canal;  that  the  bonds  then  out 
should  be  surrendered,  and  in  place  of  them  the  holders  should 
receive  one-half  in  State  stock  certificates,  bearing  five  per  cent 
interest;  and  for  the  other  half,  Wabash  and  Erie  Canal  stock 
certificates,  bearing  the  like  rate  of  interest.  For  the  security 
of  the  payment  of  the  latter,  the  act  provided  that  the  entire 
canal,  its  lands,  revenues,  and  property  of  every  description, 
should  be  conveyed  to  trustees,  whose  powers  and  duties  were 
therein  prescribed.  As  a  means  of  completing  the  canal  and 
rendering  it  productive,  the  parties  who  surrendered  their  bonds 
and  received  stock  certificates  in  lieu  thereof,  were  required  to 
pay  ten  per  cent,  on  the  amount  of  the  new  certificates  for  that 
purpose.  For  this  the  Act  also  gave  them  a  lien  on  the  canal 
and  its  revenues  in  the  hands  of  the  trustees.  These  statutes 
were  not  to  take  effect  until  $4,000,000,  which  was  about  half 
of  the  bonds  of  the  State,  were  surrendered ;  and  the  canal  was 
not  to  be  transferred  to  -.the  trustees  until  $800,000  had  been 
sat  scribed  by  holders  of  certificates  for  its  completion.    The 
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creditors  of  the  State  generally  accepted  this  arrangement.  The 
necessary  amount  of  bonds  was  surrendered  to  give  effect  to  the 
act,  and  the  necessary  sum  was  subscribed  to  authorize  the 
transfer  of  the  canal  to  the  trustees.  The  plaintiff  surrendered 
his  thirteen  bonds  of  the  issue  of  the  Act  of  1836,  and  paid  his 
subscription  of  ten  per  cent,  but  he  did  not  surrender  his  two 
bonds  issued  under  the  Act  of  1832,  nor  does  it  appear  that  any 
bonds  of  that  issue  were  surrendered. 

It  is  claimed  by  counsel  for  appellant,  that  $981,970  of  bonds 
of  the  same  class  of  the  two  retained  by  plaintiff  were  surren- 
dered. This  is  founded  on  the  idea,  that  of  the  bonds  issued 
under  the  Acts  of  1884, 1835,  and  the  10th  section  of  the  Act 
of  1836,  so  many  are  to  be  considered  as  entitled  to  the  security 
provided  by  the  Act  of  1832  as  will  make  up  with  the  $200,000 
first  issued,  the  estimated  cost  of  the  work  mentioned  in  the 
latter  act.  It  is  difficult  to  see  how  this  can  be  maintained,  if  it 
be  in  any  way  material  to  the  determination  of  the  case.  The 
bonds  which  were  issued  under  these  acts  seem  very  clearly  to 
depend  on  the  respective  acts  under  which  they  were  issued,  for 
any  lien  they  may  have  had,  on  the  canal,  its  lands  and  revenues, 
and  not  on  the  Act  of  1832 ;  and  the  Act  of  1835  gave  no  lien 
at  all  on  the  canal  or  anything  appertaining  to  it,  but  in  place 
thereof  pledged  the  faith  of  the  State  for  the  payment  of  the 
debt  and  interest.  The  purchasers  of  these  bonds  understood  it 
so  no  doubt,  for  it  appears  from  the  record,  that  while  all  of  the 
bonds  issued  under  acts  subsequent  to  1832  were  delivered  up, 
and  stock  certificates  received  for  them,  none  of  the  $200,000 
of  that  issue  was  so  surrendered.  But  one  reason  can  be 
imagined  for  this,  namely,  that  the  security  for  those  first  issued 
was  sufficient,  and  the  holders  of  them  did  not  believe  they 
could  improve  their  condition  by  an  exchange  for  stock  certifi- 
cates, while  the  holders  of  the  latter- bonds  believed  that  with 
the  $200,000  lien  prior  to  theirs,  they  would  improve  their  con- 
dition by  taking  the  State  for  one-half  the  debt  and  the  canal 
stock  certificates  for  the  other  half.  We  think  their  conclusions 
were  sound,  and  that  these  several  loans  were  liens  of  which  th* 
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first  was  paramount,  and  the  others  entitled  to  preference  in  the 
order  of  their  date. 

If  then  these  bonds  were  a  lien  on  the  canal,  its  lands  and 
revenues,  paramount  to  all  others,  the  Legislature  of  Indiana, 
{whatever  it  may  have  designed  to  do,)  could  not  divest  that  lien 
or  postpone  it  to  others,  because  it  was  the  result  of  contract, 
and  was  protected  bj  the  provision  of  the  Constitution  of  the 
United  States  against  impairing  the  obligation  of  contracts. 
This  is  not  controverted,  but  it  is  said  that  -plaintiff,  by  his  own 
act,  has  done  that  which  tfce  Legislature  could  not  do;  in  deliv- 
ering  up  his  thirteen  bonds,  which  were  either  no  lien  or  at  most 
a  secondary  one,  and  receiving  the  canal  stock  certificates  for 
half  of  them  and  State  stock  certificates  for  the  other  half,  and 
by  payment  of  the  ten  per  cent,  on  them  required  by  the  law. 
This  idea  is  strongly  urged  by  counsel  for  appellant.  It  is  the 
only  ground  going  to  the  merits  on  which  plaintiff's  right  to  a 
decree  is  resisted,  and  we  have  given  it  our  lull  consideration. 
It  presents  itself  in  two  aspects,  each  of  which  is  entitled  to  a 
separate  examination.  It  is  said  first,  that  by  the  acts  above 
mentioned,  the  plaintiff  established  a  relation  between  himself 
and  other  parties  who  had  made  a  like  surrender  of  bonds  and 
a  like  advance  of  money,  which  makes  it  an  act  of  bad  faith  in 
him  to  assert  in  this  suit,  his  right  to  priority  of  payment  for 
these  bonds,  when  the  result  will  probably  be  to  deprive  those 
who  took  tho  canal  certificates  of  all  hope  of  payment,  either  for 
the  certificates,  or  for  the  money  advanced  to  complete  the 
canal. 

If  the  parties  had  stood  in  all  respects  in  the  same  attitude 
towards  the  fund,  which  was  their  common  security  at  the  time 
of  these  transactions,  and  the  plaintiff  were  now  seeking  to 
appropriate  that  fund  to  the  payment  of  his  debt  exclusively, 
there  would  be  great  force  in  the  argument.  But  such  was  nod 
the  case. 

The  plaintiff  held  a  double  relation  to  that  fund.  He  had,  in 
common  with  certain  persons,  a  debt,  which  was  a  first  and 
paramount  lien  on  it,  and  he  had,  in  common  with  certain 
other  persons,  a  debt  which  was  no  lien,  or  if  a  lien,  only 
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secondary,  and  of  little  value.  In  common  with  all  those  who 
lield  the  prior  lien  he  refused  to  surrender  it.  In  common  with 
those  who  held  the  other  debts  he  surrendered  his,  and  united 
with  them  in  such  arrangements  as  were  supposed  to  be  for  their 
mutual  benefit.  There  was  no  concealment  of  his  interest  in  the 
debt  which  had  the  prior  lien,  nor  of  the  existence  of  that  lien. 
The  number  and  character  of  the  bonds  which  were  liens  on  the 
canal  were  matters  of  public  record,  accessible  to  every  body, 
and  all  prudent  men  must  hare  acted  in  these  matters  in 
reference  to  their  existence.  It  could  make  no  difference  to  the 
parties  who  took  the  certificates  of  stock  for  these  bonds,  in 
whose  hands  the  prior  lien  was  found.  Its  amount  and  its 
validity  were  the  same,  whether  in  the  hands  of  one  who  had 
surrendered  other  bonds,  or  of  those  who  had  surrendered 
nothing.  We  do  not  attach  any  importance  to  the  idea  that 
other  persons  may  have  been  influenced  by  his  example  to  sur- 
render their  bonds,  so  long  as  there  is  no  evidence  that  he  used 
undue  persuasion,  or  made  improper  representations. 

If  we  were  at  liberty  to  inquire  into  the  motives  which 
induced  parties  to  surrender  their  bonds,  and  pay  their  ten  per 
cent.,  they  would- probably  be  found  quite  consistent  with  a 
recognition  of  plaintiff's  right  under  his  prior  bonds.  The 
security  which  they  had  was  manifestly  of  little  value.  The 
canal  was  incomplete.  It  paid  no  interest,  and  as  matters  then 
stood  would  probably  never  pay  any  of  the  interest  or  principal 
By  surrendering  these  bonds  they  received  State  stock  for  half 
the  amount,  for  which  the  State  pledged  her  integrity  to  pro- 
vide by  taxation,  payment  of  both  interest  and  principal.  By 
advancing  $800,000  it  was  believed  that  the  canal  would  be 
completed,  and  rendered  productive  property,  and  if  so,  it  was 
expected  to  pay  off  all  the  bonds  of  the  issue  of  1882,  and  then 
remain  ample  security  for  the  $800,000  advanced,  and  for  prin- 
cipal and  interest  of  the  canal  stock  certificates.  These  calcula- 
tions seemed  likely  to  be  justified  by  the  result,  until  the 
wonderful  multiplication  of  railroads  ruined  the  canal  by  com- 
petition It  was  a  common  effort  on  the  part  of  those  who  had 
the  inferior  class  of  bonds  to  make  a  security  which  was  not 
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satisfactory,  yield  as  much  as  possible ;  and  the  fact  that  one  of 
those  had  a  paramount  security  on  the  same  fund  known  to  the 
parties,  cannot  certainly  be  called  an  act  of  bad  faith  in  him. 
since  he  risked  his  last  investment  as  they  did ;  nor  can  we  per- 
ceive that  the  failure  of  the  scheme,  by  events  not  foreseen  by 
any  one,  should  deprive  him  now  of  the  rights  which  he  then 
reserved. 

But,  in  the  second  place,  it  is  maintained  that  the  effect  of  the 
Acts  of  1846,  and  1847,  when  so  far  complied  with  as  was  neoes- 
nessary  to  put  them  in  force,  was  to  destroy  all  liens  on  the 
canal  which  were  not  protected  by  them,  and  that  no  protection 
was  afforded  in  any  case,  unless  the  bonds  were  surrendered 
and  the  new  security  taken.  And  while  it  is  conceded  that  if 
plaintiff  had  remained  entirely  aloof,  the  act  could  not  have  had 
that  effect  as  to  him,  it  is  insisted  that  his  surrender  of  thirteen 
bonds,  and  acceptance  of  the  stock  certificate  for  them,  must  be 
held  to  imply  his  assent  to  all  the  provisions  of  these  acts,  includ- 
ing those  which  destroy  his  priority  of  lien  for  his  two  bonds  of 
1882. 

If  any  such  implication  arises  from  the  transaction,  it  must 
be  one  of  law,  and  not  of  fact ;  for  it  would  be  absurd  to  suppose 
that  while  he  consented  to  the  destruction  of  his  security  for 
those  two  bonds,  he  failed  to  surrender  them,  and  get  the  faith  of 
the  State  for  one-half,  and  a  lien  on  the  canal  for  the  other.  Such 
a  presumption  must  be  one  of  those  necessary  legal  presump- 
tions which  the  law  will  not  allow  to  be  disproved  by  any 
evidence  whatever. 

So  far  as  he  surrendered  bonds  and  received  certificate  of 
■took  for  them,  it  is  beyond  doubt  that  he  accepted  all  the  pro- 
visions which  related  to  those  bonds ;  but  any  presumption  that 
he  consented  to  waive  other  rights,  must  be  based  on  the  ground 
that  the  acceptance  of  those  certificates  was  incompatible  with 
the  assertion  of  his  rights  in  reference  to  the  bonds  which  he  did 
not  surrender.  Those  statutes  did  not  require  that  all  persons 
who  held  bonds  should  surrender  them,  nor  that  all  who  did  so 
should  surrender  all  they  had.  They  provided  that  those 
who  chose  to  do  so  might  deliver  up  their  bonds  and  accept 
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the  certificates  of  stock,  bat  nothing  was  obligatory  on  the 
State  or  the  creditors  until  $4,000,000  of  bonds  were  sur- 
rendered. When  that  event  occurred,  the  arrangement  was 
binding.  But  to  what  extent?  We  can  see  no  reason  for 
saying  it  was  binding  beyond  the  extent  of  the  bond  so  ex 
changed,  as  between  the  State  and  the  parties  to  the  transaction. 
In  regard  to  the  State,  as  to  his  associates  in  the  matter  of  the 
subscriptions,  the  plaintiff  held  a  two-fold  relation;  and  the  fact 
that  he  agreed  to  accept  for  his  thirteen  bonds  a  certain  compro- 
mise, can  scarcely  be  said  to  afford  an  implication,  incapable  of 
refutation,  that  he  abandoned  his  claim  under  the  two  other 
bonds.  Nor  do  we  perceive  that  his  surrender  of  thirteen  bonds, 
and  payment  of  $1,800  toward  the  completion  of  the  canal,  was 
inconsistent  with  his  retaining  and  insisting  on  his  lien  for  the 
other  two  bonds  of  a  different  class. 

It  is  unnecessary,  however,  to  pursue  this  branch  of  the 
inquiry  further,  because  we  are  satisfied  that  neither  the  Act  of 
1846,  nor  the  supplementary  Act  of  1847,  were  in  anywise 
intended  to  destroy  the  priority  of  lien  which  belonged  to  the 
Wabash  and  Erie  Canal  bonds,  so  called.  This  phrase  is  applied 
in  the  Act  of  1847,  to  the  bonds  issued  under  the  Acts  of  1882, 
1834,  1835,  and  the  $500,000  issued  under  the  10th  section  of 
the  Act  of  1836.  In  all  of  those  Acts,  except  that  of  1835,  the 
canal  was  pledged  as  security  for  the  bonds,  and  the  State 
guaranteed  the  sufficiency  of  the  security.  In  section  eight  of 
the  Act  of  1846,  in  which  the  power  is  given  to  the  Governor  to 
convey  the  canal  to  the  trustees,  and  which  also  goes  on  to  pro- 
vide in  five  distinct  sub-sections,  for  the  order  of  payment  out 
of  the  canal  fund,  there  is  this  very  clear  and  explicit  de 
claratioi :  After  describing  the  manner  of  conveyance,  and  what 
is  to  be  conveyed,  including  the  canal  and  all  its  resources,  these 
words  are  added:  "Subject,  nevertheless,  to  all  existing  rights 
and  equities  against  the  State  on  account  of  the  same,  or  any 
part  thereof,  or  liabilities  of  the  State  growing  out  of  or  in  rela- 
tion thereto." 

In  the  supplemental  Act  of  1847,  section  10,  the  order  of  dis- 
tribution of  the  fiinds  arising  from  the  canal  resources  is  some* 
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what  changed,  but  after  the  ninth  and  last  paragraph  on  that 
subject  there  is  this  language : 

"And  it  is  hereby  declared,  that  such  sums  shall  from  time  to 
time  be  paid  and  applied  as  soon  as  conveniently  may  be  after 
the  receipt  thereof,  saving  the  just  rights  of  the  Iwhlers  of  bonds  nou 
outstanding,  known  as  the  Wabash  and  Erie  Canal  bonds  ai  pro- 
vided in  the  eighth  section  of  this  Act" 

We  cannot  resist. the  conviction  that  these  provisions  were 
intended  to  preserve  the  lien  which  the  bond-holders  of  this 
class  had,  notwithstanding  the  transfer  of  the  canal  to  other 
hands,  for  other  purposes.  The  bonds  for  which  the  State  had 
guaranteed  that  the  canal  was  a  sufficient  security,  certainly 
constituted  an  "existing  right  and  equity  against  the  State/'  on 
account  of  the  canal,  and  a  "liability  of  the  State  growing  out 
of  it."  And  no  where  more  appropriately  than  in  an  Act  trans- 
ferring the  canal  to  other  hands,  for  other  purposes,  could  the 
State  recognize  distinctly  the  lien  which  it  had  created,  and  the 
sufficiency  of  which  it  had  guaranteed.  What  were  the  just 
rights  of  holders  of  bonds  outstanding  and  known  as  the  Wabash 
*nd  Erie  Canal  bonds  in  January,  1847?  Certainly,  speaking 
in  reference  to  the  canal  fund,  of  which  that  Act  was  making  a 
disposition,  their  right  was  to  have  it  appropriated  to  the  pay- 
ment of  the  accruing  interest  on  these  bonds,  and  the  bonds  them* 
selves  when  due,  according  to  their  priority  of  lien.  A  very 
Ingenious  argument  is  made  by  the  learned  counsel  for  the 
appellant,  to  show  that  these  provisions  were  not  intended  to 
apply  to  this  lien,  and  we  are  referred  to  the  case  of  the  State,  vs 
Board  of  Trustees,  (4  Ind.  R.,  495),  to  support  that  view.  But 
that  case,  as  we  understand  it,  decides  nothing  more,  than  that 
the  holder  of  one  of  these  bouds  who  had  surrendered  it  for  a 
canal  stock  certificate,  had  a  right  to  have  his  interest  paid  out 
of  the  funds  arising  from  that  part  of  the  canal  east  of  Tippecanoe 
river,  before  it  was  appropriated  to  the  completion  of  the  canal 
.  to  Evansville,  under  the  provision  of  the  Act  of  1846. 

Our  construction  of  these  acts  is  supported  by  the  facts  that 
the  State  could  not  destroy  the  lien  if  it  had  designed  to  do  so, 
that  it  was  reasonable  and  just  that  she  should  protect  a  lien 
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the  sufficiency  of  which  she  had  guaranteed,  and  that  the  plain 
and  natural  import  of  the  language  used,  justifies  this  interpre- 
tation of  the  legislative  intent. 

We  are,  therefore,  of  opinion,  that  the  bonds  on  which  plain- 
tiff brought  his  suit,  were  a  paramount  lien  on  the  canal,  its 
lands  and  revenues,  from  the  mouth  of  Tippecanoe  river  to  the  • 
east  line  of  the  State,  and  that  said  lien  has  not  been  impaired 
by  any  Act  of  his,  or  of  the  State,  and  that  the  decree  in  his 
favor  was  right  on  the  merits. 

It  is  made  a  point  in  the  case,  that  the  bill  should  be  dismissed 
for  want  of  proper  parties. 

The  plaintiff  brings  his  suit  in  behalf  of  himself,  and  all  others 
interested  in  the  same  issue  of  bonds.  As  we  have  already  said, 
there  seems  to  be  no  other  bonds,  which  are  liens,  outstanding, 
but  those  of  the  issue  of  1882,  all  the  holders  of  which  are  made 
plaintiffs. 

The  various  creditors  of  the  fond,  who  have  become  so  since 
the  transfer  of  the  canal  property  to  the  trustees,  and  the  holders, 
of  the  canal  stock  certificates,  whose  interest  remains  unpaid,  are 
fairly  and  fully  represented  by  those  trustees.  They  come  within 
that  class  of  persons  who  have  an  interest  in  the  object  of  the 
litigation,  but  need  not  be  made  parties  because  they  are  so 
represented.  See  Story  Eq.  PL,  section  141,  142, 148.  Mitford's 
Eq.  PI.,  174.  Calvert  on  Parties  to  Suits  in  Equity,  top  page 
17,  side  page  25.  Van  Vechien  vs.  Terry,  (8  John.  Chy.  R., 
197). 

*  But  plaintiff  has  brought  his  suit  in  behalf  of  himself  and 
other  bond -holders  of  the  same  class.  The  record  affords  strong 
reason  to  believe  that  the  other  one  hundred  and  ninety-eight 
bonds  of  the  same  issue,  are  outstanding,  with  arrears  of  interest 
unpaid  to  the  same  extent  as  plaintiffs,  yet  the  decree  makes  no 
provision  for  them.    This  we  think  is  error. 

The  bill  in  this  case  must  be  treated  as  in  the  nature  of  a 
creditor's  bill,  although  not  strictly  of  that  class.  The  decree 
should  declare  the  equality  of  lien  of  all  these  bond-holders  with 
plaintiff,  and  should  provide  for  them  the  same  relief  which  it 
gives  to  him.    And  the  case  should  be  referred  to  a  master  to 
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ascertain  who  these  bond-holders  are,  about  which  we  presume 
there  will  be  little  difficulty,  and  to  notify  them  to  come  in  and 
share  in  the  fruits  of  the  decree,  on  paying  their  proportion  of 
its  expense. 

For  this  purpose  the  case  is  remanded  to  the  Circuit  Court, 
with  instructions  to  proceed  in  aooordanoe  with  this  opinion. 


Chilton  vs.  Beaidxn's  Administratrix 

1.  PurchaseJmoney  is  treated  by  Courts  of  Equity  as  a  lien  on  the 
land  sold  where  the  purchaser  has  taken  no  separate  security, 
and  this  is  on  the  principle  that  one  who  gets  the  estate  of 
another  should  not  in  conscience  be  allowed  to  keep  it  without 
paying  for  it. 

i.  This  rule  applies  with  as  much  force  to  tip  case  of  a  purchase  by 
a  married  woman  as  to  any  other  case. 

3.  The  disabilities  imposed  upon  married  women  are  intended  for 
their  protection,  and  the  law  will  not  allow  them  to  be  used  as 
the  means  of  committing  fraud. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia. 

The  appellee,  Margaret  Lyons,  administratrix  of  Elizabeth 
Braiden,  deceased,  on  February  12th,  1867,  filed  her  bill  in  the 
Circuit  Court  of  the  District  of  Columbia  for  the  sale  of  part  of 
square  No.  226,  in  the  City  of  Washington,  to  enforce  the  pay- 
ment of  the  purchase  money  due  therefor,  against  Agnes  B. 
Hazard,  a  married  woman, — who  had  purchased  on  the  credit 
of  her  separate  estate.  0.  E.  P.  Hazard,  her  husband,  apd  Sam! 
Chilton,  her  trustee,  were  joined  with  her  as  defendants. 

The  bill  sets  forth  the  sale  of  the  property  to  Agnes  B.  Hazard 
— as  shown  by  the  ^eoitals  of  the  deed — the  conveyance  to 
Chilton,  as  trustee  for  her — and  avers  that  the  purchase  money 
is  due  and  unpaid.  Mrs.  Hazard  filed  her  answer,  admitting  the 
sale  and  conveyance,  but  denying  that  "the  sum  of  $6,000  re* 
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mains  due  and  unpaid/9  and  "she  shows  to  the  Court  that  she 
fully  satisfied  the  said  Elizabeth  in  her  life  time  with  the  said  pur- 
chase  money,  and,  in  proof  thereof,  she  exhibits  with  her  answer, 
and  will  prove  it  when  it  shall  be  necessary  to  do  so,  the  receipt 
of  the  said  Elizabeth  to  her,  bearing  date  the  12th  day  of  Sep- 
tember, 1856,  whereby  she  acknowledged  the  payment  to  her, 
said  Elizabeth,  of  the  sum  of  five  thousand  eight  hundred  and 
fifty  dollars  in  full  of  respondent's  purchase  of  house  and  lot  of 
her,  sold  on  the  21st  March,  1856/' — she  cannot  state  when, 
where,  or  how,  the  said  purchase  money  was  paid  and  satisfied 
to  said  Elizabeth  Braiden," — "  she  cannot  state  positively,  of  her 
own  knowledge,  that  any  sums  of  money  were  paid  to  her,"  and 
contends  "that  it  is  not  material  whether  or  not  the  whole 
amount  of  the  sum  of  $6,000  was  paid  said  Elizabeth,  if  she 
voluntarily  gave  a  receipt  in  full."  In  this  answer  she  relies  on 
the  receipt  entirely,  not  stating  any  specific  amount  as  having 
been  paid.  She  denied  the  allegation  of  the  bill,  that  her  sep- 
arate estate  had  no  real  existence,  but  failed  to  answer  the  in 
terrogatories  propounded  mainly  for  the  purpose  of  showing 
that  she  could  not  have  paid  for  the  property  from  her  separate 
estate.  Exceptions  being  filed,  the  Court  required  her  to  answer 
the  interrogatories.  In  her  amended  answer,  she  says  some  pay- 
ments were  made,  but  she  does  not  know  how  much, "  the  whole 
matter  being  conducted  by  her  husband,  who  held  her  separate 
estate."  She  again  set  up  the  receipt  as  an  absolute  defense.  In 
answer  to  interrogatories  she  declared  that  she  did  not  know 
how  much  was  paid  by  her  husband.  The  husband  also  an- 
swered, and  so  did  the  trustee.  The  plaintiff  filed  the  general 
replication.  The  cause  was  set  for  hearing.  The  controversy 
was,  whether  or  not  the  purchase  money  had  been  satisfied  and 
discharged,  which  necessarily  involved  the  genuineness  of  the 
receipt. 

The  Court  directed  issues  to  be  made  up  and  tried  before  a 
jury  on  the  law  side  of  the  Court.  A  jury  was  duly  impanjieled, 
and  found  for  the  plaintiff  that  the  receipt  set  up  toas  not  the  genu- 
ine receipt  of  Elizabeth  Braiden. 

The  cause  coming  on  for  final  hearing,  the  Court  passed  a 
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decree  that  all  the  purchase  money  was  due  and  ordered  a  sale 
of  the  property  for  the  payment  of  it.  The  case  came  before 
this  Court  on  an  appeal  from  that  decree. 

Mr.  Carlisle,  of  Washington  City,  for  Appellants 

Mr.  Stone,  and  Mr.  Bradley,  of  Washington  City,  for  Appellee. 

Mr.  Justice  GRIER.  When  one  person  has  got  the  estate  of 
another,  he  ought  not,  in  conscience,  to  be  allowed  to  keep  it 
without  paying  the  consideration.  It  is  on  this  principle  that 
Courts  of  Equity  proceed  as  between  vendor  and  vendee.  The 
purchase  money  is  treated  as  a  lien  on  the  land  sold,  where  the 
vendor  has  taken  no  separate  security.  In  the  present  case 
this  lien  has  not  been  defeated  by  alienation  to  a  bona  fide  pur- 
chaser, or  any  subsequent  lien  of  creditors.  The  issue  taken  in 
the  answer  concerning  the  respondents'  ability  to  pay  out  of  her 
separate  estate  is  wholly  immaterial  except  to  give  probability 
to  the  allegation  that  she  had  paid  the  consideration.  The  only 
defense  taken  in  the  answer  to  the  claim  of  the  bill  is  an  alleged 
leceipt  in  full  or  discharge  for  the  purchase  money. 

The  deed  does  not  acknowledge  the  payment  of  the  considera- 
tion, and  the  answer  admits  that  no  consideration  was  paid  at 
tho  time  of  its  delivery.  The  issue  between  the  parties  turned 
wholly  on  the  genuineness  of  a  receipt  or  discharge  purporting 
to  have  been  executed  and  delivered  by  Elizabeth  Braiden  on 
the  12th  of  September,  1866.  The  Court  ordered  an  issue  to 
try  this  question  at  law,  and  the  jury  found  "  That  Elizabeth 
Braiden  did  not  execute  and  deliver  said  receipt  or  discharge, 
and  that  it  was  not  the  genuine  receipt  of  said  Elizabeth  Braiden." 
The  Court,  in  the  exercise  of  their  discretion,  refused  to  grant  a 
new  trial  of  this  issue.  As  it  appears  to  us  that  the  evidence 
justified  the  verdict,  we  see  no  error  in  the  decree  cf  the  Court. 
It  did  not  condemn  the  defendant  to  pay  the  consideration  out 
of  her  separate  estate,  but  orders  the  houses  to  be  sold  to  pay 
the  purchase  money,  unless  before  a  certain  time  the  defendant 
thai]  j,ay  Jie  amount  doe. 
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Neither  the  answer  of  the  party,  nor  the  argument  of  counsel, 
allege  any  good  reason,  why  a  married  woman  should  be  per- 
mitted to  take  property  without  paying  for  it,  more  than  another. 
The  disabilities  thrown  round  her  by  the  law,  are  for  her  pro- 
tection— not  to  enable  her  to  commit  fraud. 

Decree  affirmed,  with  costs.- 


Cubtis's  Administratrix  vs.  Fibdlsr. 

L  An  importer  from  whom  a  collector  exacted  illegal  duties  could 
not  under  the  Act  of  1839,  maintain  assumpsit  to  recover  back 
the  excess,  unless  the  suit  was  brought  before  the  officer 
paid  the  money  into  the  treasury. 

3.  The  Act  of  1845  gave  the  right  of  recovering  back,  such  excessive 

duties  to  all  importers  who  had  paid  or  might  thereafter  pay 
them,  under  protest  in  writing,  with  the  grounds  of  objection 
distinctly  set  forth. 
8.  Whether  this  latter  act,  has  a  retroactive  operation,  so  as  to  in- 
clude the  case  of  a  person,  from  whom  excessive  duties  were 
exacted  before  its  passage.     Quere  ? 

4.  But  it  is  certain,  that  a  party  whose  claim  for  excessive  duties  is 

not  recoverable  under  the  Act  of  1839,  and  who  seeks  to  recover 
under  the  Act  of  1845,  cannot  avail  himself  of  the  latter  statute, 
without  bringing  himself  within  its  terms,  by  showing  that  he 
made  proper  protest  at  the  time  of  payment. 

5.  A  party  imported  iron  and  hemp  at  the  same  time,  entered  them 

together,  and  made  a  general  protest  against  the  duties  charged 
in  the  entry,  without  discrimination  of  the  packages  and  stating 
no  ground  of  objection,  except  that  the  charge  was  illegal. 
Held,  That  such  a  protest  utterly  fails  to  meet  the  require- 
ments of  the  Act  of  1845. 

6.  The  importer  must  indicate  by  his  protest,  the  distinct  and  defi- 

nite ground  of  his  objection  to  the  charge,  and  show  his  inten- 
tion to  reclaim  the  excess. 
1  This  distinctness  is  required,  that  the  officers  may  know  to  what 
amount  of  risk  and  responsibility  they  expose  the  Government 
by  taking  the  duties  in  the  face  of  the  objection. 
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Error  to  the  Circuit  Court  of  United  States  for  the  Southern 
District  of  New  York. 

Ernest  Fiedler,  a  merchant  of  New  York,  in  September,  1842, 
imported  into  the  port  of  New  York,  from  St.  Petersburgh, 
Russia,  in  the  ship  "Nicholas  Savin,"  a  quantity  of  unmanufac- 
tured hemp.  He  also  imported  at  the  same  time,  by  the  same 
vessel,  a  quantity  of  iron  in  bars. 

The  Tariff  Act  of  August  80,  1842,  which  was  in  operation  at 
the  time  of  the  importation,  contained  the  following  provision  in 
respect  to  the  duty  to  be  levied  on  hemp :  "  On  manufactured 
hemp  forty  dollars  per  ton ;  on  manilla,  sunn,  and  other  hemps 
of  India,  on  jute  sisal,  grass,  coir,  and  other  vegetable  substance^ 
not  enumerated,  used  for  cordage,  twenty  five  dollars  per  ton." 
Tariff  Act  of  1842,  sec.  8,  sub.  8. 

Edward  Curtis,  at  that  time  Collector  of  the  Port  of  New 
York,  treated  this  hemp  as  unmanufactured  hemp  and  charged 
upon  it  a  #duty  of  $2,575.88,  being  at  the  rate  of  $40  per  ton. 
The  duties  thus  charged  upon  the  iron  amounted  to  the  further 
sum  of  $848.56.  The  importer  protested  against  the  payment 
of  the  duties  thus  charged  on  the  entire  importation.  The  pro- 
test was  in  writing  upon  the  margin  of  the  entry,  which  embraced 
both  the  hemp  and  the  iron,  and  was  as  follows :  "/  hereby  pro- 
test against  tlie  payment  of  Hie  duty  charged  in  this  entry  on 
account  that  there  exists  no  law  authorizing  the  exaction  of  said 
duty.  Sept.  1,  1842."  No  other  protest  against  or  objection  to 
the  payment  of  the  duties  was  made  by  or  on  behalf  of  the 
plaintiff.  The  duties  were  paid  to  the  collector,  September  6, 
1842,  and  by  him  paid  into  the  Treasury  of  the  United  States. 
The  plaintiff  afterwards,  in  November,  1847,  brought  the  action 
of  assumpsit  to  recover  the  difference  between  the  amount  of 
duties  charged  and  paid  on  the  hemp  specified  in  the  entry  at 
the  rate  ot  $40  per  ton  and  the  amount  calculated  at  the  rate  of 
$25  per  ton,  the  difference  claimed  being  $965.77.  The  defend- 
ant  pleaded  nmt  assumpsit. 

At  the  trial,  before  Mr.  Justice  Nelson  and  a  jury,  the  above 
facts  we~e  proved,  and  the  plaintiff  claimed  that  under  articles  ti 
m*1  11   of  the  Treaty  between  the  United  States  and  Russia,  ot 
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December  6th  and  18th,  1882,  the  exaction  of  any  duty  on  the 
hemp  in  question  beyond  $25  per  ton  was  unauthorized  and 
illegal.  The  Articles  of  the  Treaty  thus  relied  on,  are  as  fol- 
lows :  "Article  6.  No  higher  or  other  duties  shall  be  imposed  on 
the  importation  into  the  United  States  of  any  article,  the  pro- 
duce or  manufacture  of  Russia ;  and  no  higher  or  other  duties 
shall  be  imposed  on  the  importation  into  the  Empire  of  Russia 
of  any  article  the  produce  or  manufacture  of  the  United  States, 
than  are,  or  shall  be  payable  on  the  like  article,  being  the  pro- 
duce or  manufacture  of  any  other  foreign  country.  Nor  shall 
any  prohibition  be  imposed  on  the  importation  or  exportation 
of  any  article,  the  produce  or  manufacture  of 'the  United  States 
or  of  Russia,  to  or  from  the  ports  of  the  United  States,  or  to  or 
from  the  ports  of  the  Russian  Empire,  which  shall  not  equally 
extend  to  all  other  nations." 

"Article  11.  If  either  party  shall,  hereafter,  grant  to  any  other 
nation,  any  particular  favor  in  navigation  or  commerce,  it  shall 
immediately  become  common  to  the  other  party,  freely,  where 
it  is  freely  granted  to  such  other  nation,  or  on  yielding  the  same 
compensation,  when  the  grant  is  conditional." 

The  plaintiff  grounded  his  right  to  recover  on  this:  that  the 
Treaty  with  Russia  fixed  the  duties  on  hemp  imported  from  that 
country  at  the  rates  imposed  on  the  same  articles  from  any  other 
country,  and  inasmuch  as  the  tariff  of  1842  imposed  only  $25 
per  ton  on  India  hemp,  no  higher  duty  could  be  legally  charged 
on  Russian  hemp. 

The  plaintiff  called  witnesses  to  prove  that  Russian  and 
Manilla  hemps  are  known  in  trade  and  commerce  as  "  hemp," 
*nd  serve  substantially  the  same  purposes,  being  all  used  in"  the 
manufacture  of  cordage,  &c.  On  the  part  of  defendant  it  was 
proved  and  admitted  by  plaintiff's  counsel,  that  all  the  hemps 
of  India  are  the  products,  not  of  the  cannabis  sativa,  the  ordinary 
lump  p!ants  of  Russia  and  the  United  States,  but  of  other  and 
different  plants  and  trees. 

The  defendant  asked  the  Court  to  instruct  the  jury  as  follows  • 

First.  That  the  present  action  of  assumpsit  cannot  be  main- 
tained inasmuch  as  bv  the  2d  section  of  the  General  Appmpria- 
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tion  Act  of  the  8d  of  March,  1839,  which  was  in  force  at  the 
time  of  the  receipt  of  said  moneys  by  the  defendant,  he  was 
required  to  pay,  and  did  pay,  such  moneys  into  the  Treasury  of 
the  United  States,  and  that  the  Act  of  Congress  of  .the  26th  of 
February,  1845,  cannot  operate,  nor  should  it  be  oonstrued  to 
operate,  retroactively t  to  subject  defendant  in  his  individual  capa 
city  to  such  action. 

Secondly.  That  the  present  action  cannot  be  maintained,  inas- 
much as  defendant  acted  -in  precise  conformity  to  the  Tariff  Act 
of  August  30th,  1842,  by  which  a  duty  of  $40  per  ton  was  laid 
on  all  manufactured  hemps  (except  the  hemps  of  India) ;  that  as 
between  the  defendant  as  collector  and  plaintiff  as  importer,  the 
amount  of  duties  to  be  paid  was  conclusively  fixed  by  the  said 
Act  of  Congress.  That  the  question  whether  or  not  the  dia 
crimination  made  by  the  said  Act  of  August  30th,  1842,  betweei* 
the  hemps  of  India  and  other  unmanufactured  hemp,  was,  i* 
respect  to  Russian  hemp,  an  infraction  of  the  treaty  previously 
made  with  Russia,  was  exclusively  a  question  to  be  discussed 
and  settled  by  and  between  the  Government  of  Russia  and  the 
Government  of  the  United  States,  and  that  in  a  private  action 
between  the  importer  and  the  defendant,  it  was  not  competent 
for  the  plaintiff  to  raise,  nor  for  the  judicial  tribunals  to  decide, 
any  such  question. 

Thirdly.  That  the  present  action  could  not  be  maintained 
because  the  protest  of  the  plaintiff^  dated  September  1st,  1842, 
did  not  refer  to  the  treaty  with  Russia,  nor  set  forth  distinctly 
and  specifically  any  ground  of  objection  to  the  payment  of  the 
moneys,  or  any  part  thereof,  charged  by  the  defendant  for  duties 
on  the  hemp  in  question,  nor  did  it  discriminate  between  the 
duties  so  charged  on  such  hemp  and  the  duties  charged  on  the 
iron  included  in  the  entry ;  but,  on  the  contrary,  the  said  protest 
referred  to  all  the  duties  charged  in  the  said  entry — those  charged 
on  the  iron  equally  with  those  charged  on  the  hemp,  and  placed 
the  objection  to  the  payment  thereof  on  the  ground  that  there 
was  no  law  authorizing  their  exaction. 

Fourthly.  That  upon  the  true  construction  of  the  Tariff  Act 
of  the  80th  of  August,  1842,  all  hemps,  wherever  produced,  and 
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even  though  produced  in  India,  which  are  the  products  of  the 
cannabis  sativa,  are  charged  with  a  duty  of  $40  per  ton,  and  the 
lesser  duty  of  $25  per  ton  is  limited  to  hemps  not  the  products 
of  cannabis  sativa,  but  of  other  and  different  plants  or  trees ;  and 
that  therefore  the  discrimination  made  in  favor  of  such  hemps 
of  India  was  not%n  infraction  of  the  Treaty  with  Russia. 

The  Court  reftised  to  give  the  instructions  so  requested  by 
the  defendant,  but  directed  the  jury,  that  if  they  found  from  the 
evidence  that  the  hemps  of  India  were,  at  the  time  of  the  passage 
of  the  Tariff  Act  of  1842,  generally  known  in  trade  and  com- 
merce  as  unmanufactured  hemps,  the  plaintiff  was  entitled  to  a 
verdict  for  the  amount  claimed  by  him ;  and  in  accordance  with 
that  view  the  verdict  was  rendered  and  judgment  given.  Tho 
defendant  took  this  writ  of  error. 

Mr.  Butler,  of  New  York,  and  Mr.  Coffey,  of  Pennsylvania,  for 
Plaintiff  in  Error. 

These  actions  of  assumpsit  cannot  be  maintained,  even  were  it 
admitted  that  the  moneys  sought  to  be  recovered  were  illegally 
exacted  by  the  defendants  as  duties  on  the  hemp  in  question. 

1.  When  such  moneys  were  received  by  the  defendants,  they 
were  bound  by  the  Act  of  8d  March,  1889,  to  pay  them  into  the 
treasury,  and  did  so  pay  them ;  and  if  liable  to  any  action  for 
the  recovery  thereof,  they  were  not  liable  to  an  action  of 
assumpsit  for  that  purpose.  5  U.  S.  Statutes  at  Large,  848,  sec. 
2 ;  Gary  vs.  Curtis,  (3  Howard,  236). 

2.  The  Act  of  the  26th  of  February,  1846,  (5  U.  S.  Statutes  at 
Large,  727,)  should  not  be  construed  to  operate,  and  cannot 
operate  retroactively,  to  subject  the  defendants  in  their  individual 
capacity  to  an  action  to  which  they  were  not  before  liable. 

But  if  it  be  conceded  that  the  Act  of  the  26th  of  February, 
1845,  (5  Stat.,  727,)  restores  the  right  of  persons  who  have  paid 
money  to  Collectors  for  duties  under  protest,  to  bring  suit  against 
the  collectors  to  test  the  legality  of  such  payments,  which  right 
had  been  taken  away  by  the  Act  of  3d  March,  1839,  (5  Stat., 
848,  sec.  2,)  and  the  ruling  of  the  Supreme  Court  in  Cary  vs. 
Curtis,  (8  How.,  286,)  a  fetal  objection  to  these  actions  still 
vol.  n.  80 
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exists.  In  restoring  this  right  of  action,  the  Act  of  1846  sub- 
jected it  to  this  condition :  "  Nor  shall  any  action  be  maintained 
against  any  collector  to  recover  the. amount  of  duties  so  paid 
under  protest,  unless  the  said  protest  was  made  in  writing,  and 
signed  by  the  claimant,  at  or  before  the  payment  of  said  duties, 
setting  forth  distinctly  and  specifically  the  grounds  of  objection 
to  the  payment  thereof."  It  is  now  said  by  the  defendant  in . 
error,  in  Curtis  vs.  Fiedler,  that  this  Jaw  was  not  in  existence 
when  the  duties  iu  that  case  were  paid,  and  that,  therefore,  it 
cannot  have  a  retroactive  effect  to  require  the  protest  to  conform 
to  its  terms.  But  the  plain  and  perfect  answer  to  this  objection 
is,  that  by  virtue  of  the  Act  of  3d  March,  1839,  the  defendant  in 
error  had  no  right  of  action  at  all  against  the  collector  at  the 
time  he  paid  the  duties  and  made  his  protest,  in  September, 
1842.  The  opinion  of  the  Court  in  Cary  vs.  Curtis  established 
the  validity  of  that  act,  and  showed  that  it  utterly  destroyed  the 
right  to  recover  in  assumpsit  against  the  collector  for  duties 
paid  under  protest,  (the  form  of  remedy  adopted  in  'this  case.) 
Hi^^ight  of  action  was  therefore  entirely  created  by  the  retro- 
active operation  of  the  Act  of  26th  February,  1845,  which 
declared  that  nothing  in  the  Act  of  1839  should  be  construed  to 
take  away  or  impair  the  right  of  any  person  or  persons  who  have 
laid,  or  shall  hereafter  pay  money  for  duties  under  protest  to 
any  collector,  &c,  to  maintain  any  action  at  law  against  such 
collector,  &c.  And  in  the  same  section  is  contained  the  clause 
above  quoted,  declaring  that  no  action  shall  be  maintained,  &c. 
unless  the  said  protest  was  made  in  writing.  Surely  the  condi- 
tion which  is  thus  appended  to  the  right  of  action  is  as  operative 
as  the  clause  which  confers  that  right.  The  right  depends  on 
'compliance  with  the  condition ;  and  if  the  protest  of  the  defend- 
ant in  error  did  not  happen  to  conform  to  the  requirements  of 
the  condition,  then  no  right  of  action  was  given  to  him.  If  he 
ha*  any  remedy  at  all,  it  is  that  provided  by  the  Act  of  1845,  and 
that  was  given  him  only  on  condition  that  his  protest  was  made 
in  accordance  with  its  terms.  He  cannot  invoke  the  retroactive 
remedy,  and  discard  the  retroactive  condition  on  which  it  k 
given. 
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If,  therefore,  the  protest  made  by  the  defendant  in  error,  when 
he  paid  the  duties,  was  not  in  substantial  accordance  with  the 
terms  of  the  Act  of  1846,  the  Court  below  erred  in  overruling 
the  third  point  of  the  plaintiff  in  error,  and  in  allowing  the  action 
to  be  maintained. 

The  custom-house  entry  of  merchandise,  on  which  the  protest 
was  written,  embraces  a  charge  for  1,885  bars  of  iron,  hammered, 
and  for  50  and  15  bundles  of  hemp,  no  discrimination  being 
made  as  to  the  class  of  duties  protested  against. 

The  ground  of  objection  to  the  payment  of  the  duties  upon 
which  this  action  is  attempted  to  be  sustained,  is,  that  as  the 
treaty  with  Russia  of  December,  1818,  stipulates  that  no  higher 
rate  of  duties  shall  be  imposed  on  goods  imported  from  Russia 
than  on  like  articles  imported  from  other  places,  the  duty  rate 
of  $40  per  ton  imposed  by  the  Tariff  Act  of  August  80, 1842,  on 
unmanufactured  hemp,  should  not  have  been  charged  on  the  hemp 
imported  by  the  plaintiff,  Fiedler,  and  described  in  the  entry  of 
the  1st  of  September,  1842,  but  the  duty  rate  of  $25  per  ton, 
imposed  by  the  same  Tariff  Act  on  manilla,  sunn,  and  other 
hemps  of  India,  &c.,  should  have  been  charged  on  it,  and  that 
the  plaintiff  has  a  right  to  avail  himself  in  this  action  of  that 
provision  of  the  Russian  treaty,  to  recover  the  amount  of  duties 
thus  illegally  paid. 

It  is  contended  that  under  the  protest  filed,  it  was  not  compe- 
tent for  the  plaintiff  below  to  raise  this  question,  and  that  the 
Court  below  erred  in  overruling  the  third  point  of  the  defendant 
below,  and  in  entering  judgment  for  the  plaintiff. 

The  requisites  of  the  protest  prescribed  by  the  Act  of  26th 
February,  1845,  as  above  cited,  as  a  condition  of  the  maintenance 
of  an  action  against  a  collector  to  recover  duties  paid  uuder  such 
protest,  are,  that  the  protest  shall  be  "made  iu  writing,  and 
signed  by  the  claimant,  at  or  before  the  payment  of  said  duties, 
setting  forth  distinctly  and  specifically  the  grounds  of  objection 
to  the  payment  thereof." 

The  object  of  Congress  in  requiring  not  only  the  objection, 
but  the  grounds  of  objection,  to  be  distinctly  and  specifically  set 
forth,  has  been  fully  explained  by  the  Courts  of  the  United 
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States;  and  the  numerous  cases  in  which  the  sufficiency  of  pro 
tests  under,  this  Act  have  been  examined  by  the  Judges  of  this 
Court,  show  beyond  question  that  the  protest  in  this  case  is 
fatally  defective. 

Mason  vs.  Kane,  Maryland  Circuit  Court,  April  Term,  1S51, 
cited  2  Blatchfo  i  C.  C.  R.,  890);  Warren  vs.  Pcaslee,  (2  Curt.  C 
C:  R.,  285);  Kriesler  vs.  Morton,  (1  Curt.  C.  C.  R.,  418);  Norcrose 
vs.  Greely,  (1  Curt.  C.  C.  R.,  114);  Swanston  vs.  Morton,  (1  O^rt. 
C.  C.  R.,  294) ;  Burgees  vs.  Cbnverse,(2  Curt.  C.  C.  R.,  294) ;  Same 
case,  (18  How.,  418);  Thompson  vs.  Maxwell,  (2  Biatch.  C.  C.  R, 
885):  Pierson  vs.  Lawrence,  (2  Biatch.  C.  C.  R.,  495);  Pierson  vs 
Maxwell,  (2  Biatch.  C.  C.  R.,  507);  Focke  vs.  Laxorence,  (2  Biatch 
C.  C.  R.,  508);  Oornett  vs.  Lawrence,  (2  Biatch.  C.  C.  R.,  512) 
Wilson  vs.  Lawrence,  (2  Biatch.  C.  C.  R.,  514);  Tucker  vs.  Max 
well,  (2  Biatch.  C.  C.  Rv  517). 

Tested  by  the  rules  applied  in  these  cases,  the  protest  filed  by 
Fiedler  is  insufficient  to  maintain  this  action.  The  only  objec 
tion  set  forth  is  that  "there  exists  no  law  authorizing  the  exac 
tion  of  said  duty." 

The  entry  on  which  the  protest  is  written  contains  a  charge 
for  duty  on  hammered  bars  of  iron,  and  charges  on  bundles  of 
hemp.  The  protest  fails  to  state  whether  the  objection  to  the 
payment  of  duties  applies  to  that  charged  on  the  iron,  or  to  that 
charged  on  the  hemp,  or  to  both.  It  is  said  in  Warren  vs.  Peas- 
lee,  (2  Curt.  C.  C.  R.,  235,)  that  "the  grounds  of  the  objection  to 
the  particular  payment  sought  to  be  recovered  back,  must  be, 
not  only  distinctly,  but  specifically  set  forth,  and  that  it  must  be 
applied  to  that  particular  payment."  It  is  impossible  that  the 
collector  could  learn  from  this  protest  what  particular  payment 
of  the  duties  charged  on  the  entry  was  objected  to,  whether  to 
that  charged  on  all  or  on  a  part  of  the  entries  enumerated.  It  is 
true  that  the  protest  is  broad  enough  to  cover  all,  and  it  is  true, 
as  the  plaintiff's  counsel  argue,  "that  the  whole  includes  a  part.* 
But  it  is  precisely  that  vague  generality  which  the  act  meant  to 
prohibit.  The  protest,  as  is  said  in  Thompson  vs.  Maxwell,  must, 
"by  positive  and  direct  notice,  point  out  every  particular  of 
fcct  and  law ;"  and  as  is  said  in  Stvanson  vs.  Morton,  "  must  ahow 
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distinctly  tdlai  is  objected  to."  If  the  object  of  the  law  be  to 
give  notice  to  the  collector  of  the  specific  objection,  so  that,  if 
possible,  he  may  remove  its  cause,  and  also  to  confine  the  pro 
testant  on  the  trial,  to  the  ground  of  objection  set  forth  in  his 
protest,  then  this  protest  fails  in  both  particulars,  for  it  does 
not  inform  the  collector  where  the  illegality  is,  and,  of  course,  is 
not  in  such  form  as  to  limit  the  importer,  on  the  trial,  to  any 
specific  ground,  since  he  may  then  apply  his  objection  either  to 
the  oharges  on  the  iron,  or  to  the  charges  on  the  hemp,  at  his 
pleasure. 

The  protest  is  also  defective  in  this,  that  it  covers  the  whole 
duty  and  not  the  excess  on  the  hemp,  of  which  complaint  is  now 
made.  The  duty  charged  on  the  hemp  it  $40  per  ton,  and  the 
plaintiff  below  admits  that  $25  per  ton  was  legally  due,  and  yet 
bis  protest  "against  the  payment  of  the  duty  charged  in  this 
entry,"  instead  of  informing  the  collector  that  the  objection  was 
to  the  payment  of  the  duty  in  excess  of  $25  per  ton,  gave  him 
notice  in  effect  that  the  objection  was  to  the  payment  of  any 
duty.  It  should  have  specified  the  part  of  the  duty  against 
which  he  now  objects,  viz.:  the  difference  between  $25  per  ton 
and  $40  per  ton  on  the  hemp.  The  objection  taken  in  the  Court 
oelow  to  the  payment  of  this  part  of  the  duty  is,  therefore,  in 
this  respect  substantially  different  from  that  taken  in  the  pro 
test. 

The  protest  is  especially  defective  in  this,  that  it  sets  forth  no 
ground  of  objection  at  all.  The  objection  that  "no  law  exists  to 
authorize  the  exaction  of  the  duty,"  gives  no  distinct  or  specific 
information,  or  rather  no  information  whatever  of  the  ground  on 
which  the  payment  of  the  duties  is  opposed,  It  is  a  form  in 
which  any  objection  to  the  payment  of  duties  may  be  clothed, 
since  in  every  case  the  ground  of  recovering  duties  paid  must 
be,  that  no  law  authorized  their  exaction.  It  is  broad  enough 
t:>  afford  a  cover  for  any  question  that  may  be  raised  to  the 
validity  of  the  tariff  laws,  or  tho  regularity  ot  the  proceedings 
of  the  custom-house  officers ;  and  neither  furnishes  the  collector 
with  knowledge  of  the  alleged  wrong,  so  that,  if  possible,  he  may 
remedy  it;  nor  with  the  means  of  restraining  the  protestant  from 
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selecting,  on  the  trial,  any  particular  ground  of  objection  which 
subsequent  information  or  reflection  may  suggest.  On  such  a 
protest  the  collector  is  necessarily  ignorant  of  the  wrong  com- 
plained of,  and  of  the  issue  which  he  is  to  meet  on  the  trial. 
To  sustain  this  protest  would,  it  is  suggested,  be  to  abrogate  the 
statute  and  overrule  all  the  cases  that  have  been  cited. 

Mr.  Oushinq,  of  Massachusetts,  and  Mr.  Qillet,  of  the  District 
of  Columbia,  contra. 

The  Act  of  March  3d,  1839,  requiring  collectors  receiving 
money  under  protest,  to  pay  the  same  into  the  Treasury,  does 
not  baT  the  right  of  recovery  in  this  case. 

On  the  trial,  the  defendant  requested  the  Court  to  charge  that 
the  action  could  not  be  maintained,  "  inasmuch  as,  by  the  2d 
section  of  the  General  Appropriation  Act  of  March,  1839,  which 
was  in  force  at  the  time  of  the  receipt  of  said  moneys  by  the  de- 
fendant, he  was  required,  and  did  pay  such  moneys  into  the 
Treasury  of  the  United  States,  and  that  the  Act  of  Congress  of 
the  26th  of  February,  1845,  cannot  operate,  nor  should  it  be  con 
strued  to  operate,  retrospectively,  to  subject  said  defendant  in 
his  individual  capacity  to  such  action."  The  Judge  refused  to 
give  this  instruction,  and  the  defendant  excepted.    (R.,  p.  14.) 

This  presents  the  question,  whether  the  Act  of  1839,  deprived 
the  plaintiff  of  his  right  of  action,  and  continued  to  do  so. 

The  provision  referred  to  will  be  found  in  5  U.  S.  L.,  348,  $2. 

In  the  case  of  Gary  vs.  Curtis,  (3  H.,  236),  it  was  hold  that  the 
provision  cited  above,  protected  the  collectors  from  prosecution 
in  cases  where  they  had  exacted  an  excess  of  duties,  and  paid  the 
same  into  the  Treasury.  Congress  being  in  session  when  this 
decision  was  made,  the  A»ct  of  February  26th,  1845,  (5  U.  S.  L., 
727),  was  passed  to  remove  the  obstacle  in  the  way  of  recovering 
in  such  cases,  where  the  importer  had  been  wronged.  The  Act 
provided :  "  that  nothing  contained  in  the  2d  section  of  the  Act 
of  1839  shall  take  away,  or  be  construed  to  take  away,  oi  impair, 
the  right  of  any  person  or  persons  who  have  paid  or  shall  her* 
after  pay  money,  as  and  for  duties  under  protest,  to  any  col- 
lector of  the  customs,  or  other  persons  acting  as  such,  in  ordei 
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to  obtain  goods,  wares,  or  merchandise  imported  by  him  or 
them,  or  on  his  or  their  account,  which  duties  are  not  authorized, 
or  payable  in  part  or  in  whole  by  law,  to  maintain  any  action  at 
law  against  such  collector,  or  other  person  acting  as  such,  to 
ascertain  and  try  the  legality  and  validity  of  such  demand  and 
payment  of  duties,  and  to  have  a  right  to  a  trial  by  jury  touch- 
ing the  same,  according  to  the  due  course  of  law ;  nor  shall  any. 
thing  contained  in  the  2d  Section  of  the  Act  aforesaid  be 
construed  to  authorize  the  Secretary  of  the  Treasury  to  refund 
any  duties  paid  under  protest;  nor  shall  any  action  be -main- 
tained against  any  collector  to  recover  the  amount  of  duties  so 
paid  under  protest,  unless  the  said  protest  was  made  in  writing 
and  signed  by  the  claimant,  at  or  before  the  payment  of  said 
duties,  setting  forth  distinctly  and  specifically  the  grounds  of 
objection  to  the  payment  thereof." 

Although  the  Act  of  1889  was  held  to  prevent  a  recovery,  the 
above  Act  of  1846  removed  the  obstacle,  and  was  designed  to 
-  permit  suits  for  previous  exactions.  Had  not  this  been  so,  those 
previously  paying  excess  of  duties  would  have  been  remediless 
because  this  Act  of  1845  prohibits  refunding  by  the  Secietar? 
under  the  Act  of  1839.  The  object  of  the  Act  was  not  to  de 
prive  the  party  of  a  remedy,  but  to  confer  one  in  entire  harmony 
with  the  provision  of  the  Constitution  in  relation  to  jury  trials. 
Although  at  the  time  of  this  transaction  the  plaintiff  was  pro- 
hibited from  suing,  the  prohibition  was  removed,  and  it  became 
lawful  in  1845. 

The  protest  served  was  sufficient  in  form,  and  the  collector 
was  bound  to  take  notice  of  the  law  protecting  the  rights  of  the 
importer,  without  its  being  specified  in  the  protest. 

On  the  trial,  the  defendant's  counsel  requested  the  Court  to 
charge,  "  that  the  present  action  could  not  be  maintained,  because 
the  protest  of  the  plaintifl;  dated  September  1, 1342,  did  not  refer 
to  the  treaty  with  Russia,  nor  set  forth  distinctly  and  specifically 
any  ground  of  objection  to  the  payment  of  the  moneys,  or  any 
part  thereof,  charged  by  the  defendant  for  duties  on  the  hemp  in 
question ;  nor  did  it  discriminate  between  the  duties  so  charged 
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on  such  hemp,  and  the  duties  charged  on  the  order  included  in 
tha  entry,  to  which  said  protest  was  attached ;  but,  on  the  con 
trary,  the  said  protest  referred  to  the  duties  charged  in  the  said 
antry — those  charged  on  the  iron,  equally  with  those  charged 
on  the  hemp — placed  the  objection  to  the  payment  thereof  on 
the  ground  that  there  was  no  law  authorizing  their  exaction." 
The  Judge  refused  to  give  this  instruction,  and  exception  was 
taken. 

At  the  tin^e  of  paying  the  excess  of  duties  now  claimed,  the 
plaintiff  made  a  protest  in  writing,  broad  enough  to  coyer  his 
case,  which  was  endorsed  on  the  entry  in  these  words:  "I  hereby 
protest  against  the  payment  of  the  duty  charged  in  this  entry, 
on  account  that  there  exists  no  law  authorizing  the  exaction  of 
said  duty." 

The  defendant  now  seeks  to  escape  liability,  upon  the  ground 
that  the  duties  on  the  iron,  and  a  portion  of  those  charged  on  the 
homp,  were  authorized  by  law.  His  theory  is,  that  the  whole 
does  not  include  a  part.  Until  he  demonstrates  this,  the  common 
axiom  must  be  respected  which  establishes  the  opposite  conclu- 
sion. The  protest,  although  broad  enough  to  cover  the  duty  on 
the  iron,  the  plaintiff  did  not  seek  to  apply  to  that  article.  To 
that  extent  there  is  no  fact  proved  in  the  case  to  which  it  is 
applicable. 

But  as  to  the  hemp  on  which  the  defendant  charged  forty  per 
*,ent.,  the  protest  does  apply.  The  plaintiff  claimed  that  there 
was  no  law  authorizing  that  duty.  If  he  was  bound  to  specify 
the  objection,  he  did  so  most  fully. 

-  But  prior  to  1846,  there  was  no  law  requiring  the  protest  to 
be  made  in  writing,  or  to  specify  the  objections.  The  necessity 
of  written  protests  and  specific  objections  led  to  the  provision  in 
the  Act  of  that  date,  (5  U  S.  L.,  727,)  which  provides : 

"  Nor  shall  any  action  be  maintained  against  any  collector,  to 
recover  the  amount  of  duties  so  paid  under  protest,  unless  the 
said  protest  was  made  in  writiug  and  signed  by  the  claimant,  at 
or  before  the  payment  of  the  said  duties,  setting  forth  distinctly 
and  specifically  the  grounds  of  objection  to  the  payment  thereof.' 
This  was  the  first  law  which  required  the  protest  to  be  ir 
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writing,  and  to  specify  the  particular  objection  to  the  payment 
required. 

But  this  Act  cannot  be  construed  to  have  a  retroactive  effect, 
ao  as  to  deprive  a  claimant  of  a  lawful  right  existing  at  the 
time  of  its  passage.  The  right  of  the  claimant  became  fixed 
before  the  act  passed,  and  he  was  legally  entitled  to  have  his 
money  refunded. 

The  Act  of  1889  was  the  only  obstacle  in  the  way  of  recovery, 
and  that  was  removed.  To  hold  that  the  Act  of  1845  required 
a  protest  in  writing,  and  of  a  special  character,  which  was  not 
requisite  when  the  excess  of  duties  was  demanded,  and  could 
not  then  be  supplied,  while  it  Tepelled  the  power  of  the  Secre- 
tary of  the  Treasury  to  give  relief,  would  be  to  declare  that  the 
claimant  was  deprived  of  all  possible  remedy,  when  the  avowed 
object  of  the  Act  was  to  confer  one  of  a  popular  character. 
Congress  had  no  power  thus  to  devote  private  property  to  public 
use,  and  deprive  the  party  of  all  possible  means  of  indemnity. 
Such  was  not  the  intention  of  Congress,  and  no  such  construction 
can  be  put  upon  the  Act. 

But  even  under  this  provision  of  the  Act  pi  i845,  the  protest 
was  sufficient.  It  was  made  in  writing  and  at  the  time  of  paying 
the  duties.  It  states  that  there  was  no  law  authorizing  the 
sollectpr  to  demand  duties  at  the  rate  upon  which  he  insisted — 
that  is,  $40  per  ton.  The  question  was  upon  that  high  rate. 
The  collector  demanded  it,  and  the  importer  objected  to  paying 
it.  The  Act  of  1845  did  not  require  the  importer  to  state  how 
much  he  thought  the  law  authorized  the  collector  to  demand. 
He  resisted  the  exaction  of  $40  per  ton,  and  the  collector 
insisted  upon  it,  and  that  was  the  matter  in  dispute,  and  the 
protest  was  prepared  to  meet  it. 

There  was  no  question  of  fact  involved,  to  which  the  importer 
was  bound  to  call  the  collectorfs  attention,  so  that  he  might  ex- 
amine it  and  determine  it.  The  question  was  one  of  law— to 
wit :  what  was  the  lawful  duty  upon  the  hemps  of  India  ?  The 
collector  was  bound  to  know  the  law.  whether  found  in  the  Con- 
atitution,  a  treaty,  or  statute.  lie  did  not  need  to  have  his  At- 
tention specially  called  to  the  law.    He  decided  it  by  declaring 
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as  a  matter  of  law,  that  the  hemps  of  India  were  not  hemp* 
under  the  law,  and  therefore,  that  the  hemps  of  Russia  were  not 
entitled  to  admission  at  the  rates  established  for  hemps  of  India; 
or,  he  may  have  decided  that  the  act  of  Congress  repealed  or 
nullified  the  provision  of  the  treaty.  In  either  event  the  protest 
was  sufficient.  The  objection  is  too  technical  to  be  permitted  to 
deprive  the  party  of  a  legal  right  which  has  been  conceded 
to  others  where  no  such  formalities  as  a  protest  are  shown. 

If  the  protest  required  by  the  Act  of  1845  includes  and  ex- 
tends to  those  previously  made,  it  is  confidently  insisted  that 
the  one  in  question  was  sufficient, 

Mr.  Justice  CLIFFORD.  This  is  a  writ  of  error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York.  According  to  the  transcript,  the  suit  was  commenced  by 
the  present  defendant  against  Edward1  Curtis,  in  the  Superior 
Court  of  the^  City  of  New  York,  to  recover  back  an  alleged 
excess  of  duties  paid  by  the  plaintiff  upon  certain  goods  and 
merchandize  imported  into  the  Port  of  New  York  during  the 
period  that  the  defendant  in  the  Court  below  was  the  Collector 
of  the  Customs  of  that  port  Date  of  the  writ  does  not  appear, 
nor  is  it  of  any  importance  in  this  investigation,  as  the  record 
of  the  suit  was  on  the  1st  day  of  February,  1847,  duly  trans 
ferred  under  the  3d  section  of  the  Act  of  the  2d  of  March,  1838 
into  the  Circuit  Court  of  the  United  States,  where  all  the  pro 
ceedings  in  the  suit  took  place,  which  are  now  the  subject  of 
revision.  4  Stat,  at  Large,  p.  633.  Suit  was  upon  promises, 
and  the  declaration  contained  the  common  counts  as  in  indtbi- 
taius  assumpsit.  Subsequently  to  the  transfer  of  the  record,  the 
defendant,  then  in  full  life,  appeared  and  pleaded  that  he  never 
promised  in  manner  and  form  as  the  plaintiff  had  alleged  against 
him,  and  upon  that  issue  the  parties  at  the  April  Term,  1849, 
went  to  trial.  To  maintain  the  issue  on  his  part,  the  plaintiff 
produced  and  gave  in  evidence  an  original  entry  made  by  hira 
at  the  custom-house  in  the  Porf  of  New  York  on  the  1st  day  of 
September,  1842,  of  certain  goods  and  merchandize  imported 
into  that  portfrom  St.  Petersburg,  in  Russia,  in  the  Russian  ship 
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Nicholay  Savin,  and  which  goods  and  merchandize  were  duly 
consigned  to  the  plaintiff  by  the  shipper  and  owner.  Three 
packages  were  specified  in  the  entry,  of  which  two  consisted  of 
hemp  in  bundles,  and  the  other  of  iron  in  bars,  hammered.  As 
described  in  the  entry,  one  of  the  packages  of  hemp  contained 
fifty  bundles  and  the  other  fifteen,  and  the  package  of  iron  con- 
tained eighteen  hundred  and  thirty-five  bars. 

Unmanufactured  hemp  by  the  Act  of,  the  80th  of  August, 
1842,  was  subject  to  a  duty  of  $40  per  ton,  but  manilla,  sunn, 
and  other  hemps  of  India  were  subject  to  a  duty  of  only  $26 
per  ton.  These  provisions  of  the  Tariff  Act  under  considera- 
tion are  plain  and  clear,  and  by  reference  to  the  4th  section  of 
the  act  it  will  be  seen  that  iron  in  bars  or  bolts,  not  manufac- 
tured in  whole  or  in  part,  was  subject  to  a  duty  of  $17  per  too. 
6  Stat,  at  Large,  pp.  660,  661. 

Parties  admitted  at  the  trial  that  the  defendant  was  the 
Collector  of  the  Port  of  New  York  at  the  time  the  entry  was 
made,  and  that  he,  as  such  collector,  pursuant  to  the  instruc- 
tions of  the  Department,  charged  on  the  hemp  included  in  the 
entry  a  duty  of  $40  per  ton,  under  the  before-mentioned  Act  of 
Congress.  They  also  admitted  that  the  duties  on  the  hemp  as 
charged  by  the  collector  amounted  to  $2,676.38,  and  that  the 
duties  charged  at  the  same  time  on  the  iron  included  in  the 
entry  amounted  to  $848.66,  making  an  aggregate  charge  for 
duties  on  the  whole  importation  of  $8,428.94.  Demand  of  that 
amount  as  the  proper  charge  for  the  duties  on  the  importation 
was  made  by  the  defendant  on  the  day  of  the  entry,  and  the 
plaintiff  on  the  same  day  protested  against  the  payment  of  the 
same  in  writing,  as  appears  oh  the  margin  of  the*  entry  in  the 
words  following,  to  wit :  "I  hereby  protest  against  the  payment 
of  the  duty  charged  in  this  entry  on  account  that  there  exists 
no  law  authorizing  the  exaction  of  said  duty."  But  the  whole 
sum,  notwithstanding  the  protest,  was  exacted  by  the  defendant, 
and  the  plaintiff  accordingly,  on  the  6th  day  of  the  same  month, 
paid  the  amount  charged,  and  on  the  same  day  the  defendant 
paid  the  same  into  the  Treasury  of  the  United  States.  Plaintiff 
insisted  at  the  trial  that  by  virtue  of  the  6th  and  7th  articles  of 
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the  Treaty  between  the  United  States  and  Russia  the  hemp 
included  in  the  entry  could  only  be  charged  with  the  same  duty 
as  that  imposed  in  the  Tariff  Act  on  the  hemps  of  India,  because 
the  articles  of  the  treaty  referred  to  stipulate  in  effect  that  no 
higher  duty  shall  be  imposed  on  the  produce  of  Russia  imported 
here  than  is  imposed  on  the  like  articles1  of  produce  imported 
from  the  most  favored  nations.    8  Stat,  at  Large,  446. 

Evidence  was  accordingly  introduced  by  the  plaintiff  tending 
to  show  that  both  the  Russian  hemp  and  the  hemps  of  India  are 
known  in  trade  and  commerce  as  hemp,  and  that  both  are  used 
in  the  manufacture  of  cordage,  and  serve  substantially  the  same 
purposes.  On  the  other  hand,  the  defendant  proved,  or  it  was 
admitted,  that  all  the  hemps  of  India  are  the  products  not  of  the 
cannabis  saliva,  the  ordinary  hemp  plants  of  Russia  and  the 
United  States,  but  of  other  and  different  plants  and  trees,  and 
upon  the  exhibition  of  the  foregoing  proofs  both  parties  rested. 

Defendant  controverted  the  position  assumed  by  the  plaintiff 
that  the  rate  of  duty  oould  not  exceed  that  imposed  by  law  on 
the  hemps  of  India,  and  also  insisted  that  the  action  could  not 
be  maintained  against  him  because  the  protest  of  the  plaintiff 
did  not  set  forth  any  distinct  and  specific  ground  of  objection  tc 
the  payment  of  the  duties  charged  on  the  hemp,  and  certainly 
did  not  set  forth  distinctly  and  specifically  any  such  ground  of 
objection  to  the  payment  of  the  same  as  that  assumed  by  the 
plaintiff,  or  in  any  manner  discriminate  between  the  duties 
charged  on  the  hemp  and  the  duties  charged  on  the  iron  included 
in  the  same  entry,  but  placed  the  objection  to  the  payment  of 
the  moneys  solely  on  the  general  ground  that  there  was  no  law 
authorizing  the  exaction. 

Prayers  for  instructions  were  presented  by  the  defendant, 
affirming  that  the  hemp  was  legally  chargeable  with  a  duty  of 
$40  per  ton,  and  also  embodying  the  substance  of  the  foregoing 
objections  to  the  right  of  the  plaintiff  to  maintain  the  action,  but 
tl:t»  presiding  justice  concurring  with  the  plaintiff  upon  the 
merits,  refused  the  requests/ and,  among  other  things,  instructed 
the  jury  that  the  action  might  be  maintained,  although  it  was 
an  action  of  assumpsit  for  the  recovery  of  moneys  received  by 
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the  defendant  for  duties  paid  under  protest  while  the  Act  of  the 
8d  of  March,  1889,  was  in  force,  and  before  the  Act  of  the  20th 
of  February,  1845,  was  passed,  and  that  the  protest  in  writing 
of  the  plaintiff  was  sufficiently  precise  and  distinct  to  enable  the 
plaintiff  to  recover  back  any  portion  of  the  moneys  paid  for 
duties  on  the  hemp  included  in  the  entry  which  should  appear 
to  have  been  illegally  exacted.  Under  the  instructions  of  the 
Court  the  jury  returned  their  verdict  in  favor  of  the  plaintiff, 
and  the  defendant  exoepted  to  the  refusal  of  the  Court  to  instruct 
the  jury  as  requested  and  to  the  instructions  given.  Judgment 
was  deferred  in  consequence  of  a  motion  for  new  trial  and  other 
proceedings,  which  need  not  be  noticed  until  the  17th  day  of 
December,  1860,  and  in  the  meantime  the  defendant  died,  and 
the  administratrix  of  his  estate  was  admitted  to  defend. 

Three  questions  arise  on  this  state  of  the  case  for  the  con* 
aideration  of  the  Court  First,  whether,  under  the  second  section 
of  the  Act  of  the  8d  of  March,  1839,  an  action  of  assumpsit  on 
an  implied  promise  can  be  maintained  against  a  collector  of  the 
customs  to  recover  back  duties  exacted  by  him  in  his  official 
capacity  after  he  had  received  the  moneys  and  paid  the  same 
into  the  Treasury  of  the  United  States  and  if  not,  then  secondly, 
whether  the  objection  taken  at  the  trial  to  the  payment  of 
the  duties  was  set  forth  in  the  protest  with  sufficient  precision 
and  distinctness  to  bring  the  cose  within  the  provisions  of 
the  Act  of  the  26th  of  February,  1846,  authorizing  such  a  suit 
in  cases  where  the  protest  is  made  in  writing  and  sets  forth  dis- 
tinctly and  specifically  the  grounds  of  objection  to  the  payment 
6  Stat,  at  Large,  727.  Thirdly,  whether  the  legal  rate  of  duty 
upon  the  hemp  included  in  the  entry  was  the  sum  exacted  by 
the  collector  or  only  $25  per  ton  as  assumed  by  the  plaintiff. 

I.  Recurring  to  the  second  section  of  the  Act  of  the  Sd  of  March, 
1889,  it  will  be  seen  that  it  provides  in  effect  that  the  money 
paiil  to  any  collector  of  the  oustoms  after  the  passage  of  that  Act 
for  unascertained  duties,  or  for  duties  paid  under  protest  against 
the  rate  or  amount  of  duties  charged,  shall  be  placed  to  the 
credit  of  the  Treasury  of  the  United  States,  to  be  kept  and  dis- 
posed of  as  all  other  money  paid  for  duties;  and  it  expressly 
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provides  that  such  money  "shall  not  be  held  by  the  collector  to 
await  any  ascertainment  of  duties  or  the  result  of  any  litigation 
in  relation  to  the  rate  or  amount  of  duty  legally  chargeable  and 
collectable  in  any  case  where  money  is  so  paid."  5  Stat,  at 
Large,  348. 

Prior  to  the  passage  of  that  act,  it  had  frequently  been  held  that 
an  action  of  assumpsit  would  lie  against  a  collector  to  recover  back 
duties  illegally  exacted  by  him  of  the  importer;  but  this  Court 
held  in  Gary  vs.  Curtis,  (3  How.,  236,)  that  the  provisions  of  that 
section  where  the  money  had  been  paid  into  the  Treasury  of  the 
United  States  were  a  bar  to  any  such  action  to  recover  back 
duties  paid  subsequently  to  the  passage  of  that  act.  Some  of 
the  judges  dissented  on  the  occasion,  but  the  concluding  por- 
tion of  the  opinion  given  by  the  Court  rests,  it  is  believed,  upon 
the  solid  foundations  of  reason  and  justice.  Indebitatus  assump- 
sit is  founded  upon  what  the  law  terras  an  implied  promise  on 
the  part  of  the  defendant  to  pay  what  in  good  conscience  he  is 
bound  to  pay  to  the  plaintiff.  WheTe  the  case  shows  that  it  is 
the  duty  of  the  defendant  to  pay,  the  law  imputes  to  him  a  pro- 
mise to  fulfil  that  obligation.  Such  a  promise,  say  the  Court,  ia 
always  charged  in  the  declaration,  and  must  be  so  charged  in 
order  to  maintain  the  action.  But  the  law  never  implies  a  promise 
to  pay  unless  some  duty  creates  such  an  obligation,  and  more 
especially  it  never  implies  a  promise  to  do  an  act  contrary  to  duty 
or  contrary  to  law.  Collectors  under  the  act  referred  to  were 
required  to  pay  all  moneys  received  for  unascertained  duties  or 
for  duties  paid  under  protest  into  the  Treasury  of  the  United 
States,  and  consequently  this  Court  held  that  in  a  case  arising 
under  that  law,  where  that  duty  had  been  performed  by  the  col- 
lector/the law  would  not  imply  a  promise  on  his  part  to  pay  the 
same  back  to  the  importer,  because  he  was  under  no  obligation 
to  pay  the  money  twice,  and  to  have  paid  the  same  back  to  the 
importer  in  the  first  place  would  have  been  contrary  to  his  offi- 
cial duty  as  prescribed  by  an  Act  of  Congress.  Applying  that 
rule  to  the  present  case,  it  is  quite  obvious  that  the  answer  to 
the  first  question  presented  must  be  in  the  negative.  Importers 
however  wen*  not  without  remedy  under  that. Act  bat  when 
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ever  it  was  shown  to  the  satisfaction  of  the  Secretary  of  the 
Treasury  that  more  money  had  been  paid  to  the  collector  for 
such  duties  than  the  law  required,  it  was  made  his  duty  to  draw 
his  warrant  upon  the  Treasurer  to  refund  the  over  payment. 

II.  Congress,  on  the  26th  of  February,  1846,  gave  a  different 
construction  to  that  provision,  and  provided  in  effect  that  "any 
person  or  persons  who  have  paid  or  may  hereafter  pay  money'1 
under  protest,  as  and  for  duties  not  authorized  by  law,  to  any 
collector  of  the  customs  in  order  to  obtain  the  goods  or  mer 
chandize  imported  by  him,  may  maintain  an  action  at  law 
against  such  collector  to  ascertain  and  try  the  legality  and 
validity  of  such  demand  arid  payment,  but  the  same  section  also 
provides  to  the  effect  that  no  such  action  shall  "be  maintained 
against  any  collector  to  recover  the  amount  of  duties  so  paid 
under  protest  unless  the  said  protest  was  made  in  writing  *  *  * 
setting  forth  distinctly  and  specifically  the  grounds  of  the  ob- 
jection to  the  payment  thereof.  When  the  duties  in  this  case 
were  paid  the  provision  just  recited  was  not  in  existence,  and  h 
is  insisted  by  the  plaintiff  that  it  cannot  have  a  retroactive  effect 
so  as  to  require  the  protest  of  the  plaintiff  to  conform  to  its 
terms ;  but  if  that  be  so,  then  it  is  clear  that 'the  defendant  must 
prevail  in  the  suit,  as  the  plaintiff  has  no  right  of  action  what 
ever  against  the  defendant  unless  it  be  by  virtue  of  that  pro 
vision.  His  importation  was  made  while  the  Act  of  the  3d  of 
March,  1889,  was  in  operation,  and  when  he  paid  the  duties  in 
question,  importers  in  such  cases,  according  to  the  decision  of 
this  Court,  had  no  right  of  action  whatever  against  the  collector 
of  the  customs.  Those  who  had  no  right  of  action  under  the  old 
law  cannot  rightfully  complain  of  the  terms  and  conditions 
annexed  to  the  remedy  given  in  the  subsequent  Act  of  Congress. 
All  such  as  have  claims  falling  within  it  have  a  right  to  avail 
themselves  of  its  provisions,  because  the  right  of  action  given  is 
in  its  nature  a  remedy  against  the  Government,  but  they  must 
accept  it  as  such  with  its  conditions. 

Protests  according  to  that  law  must  be  made  in  writing,  and 
must  be  signed  by  the  claimant  at  or  before  the  payment  of  the 
duties,  setting  forth  distinctly  and  specifically  the  grounds  of  the 
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objection  to  the  payment  as  before  stated.  Parties  who  bare 
made  such  protests  upon  the  payment  of  duties  were  placed  upon 
the  same  footing  with  those  who  should  thereafter  make  suoh 
protests,  and  all  suoh  were  authorized  to  seek  their  remedy  in 
an  action  at  law  against  the  collector  as  the  representative  of  the 
Government,  but  it  cannot  for  a  moment  be  admitted  that  a 
party  can  have  the  benefit  of  an  Act  of  Congress  unless  he  shows 
that  his  case  is  within  its  provisions.  No  allusion  whatever  is 
made  in  the  protest  to  any  such  ground  of  objection  to  the  pay- 
ment of  the  duties  as  that  taken  at  the  trial,  nor  any  other 
except  the  general  objection  already  stated.  Unless  the  ground* 
of  objection  to  the  payment  of  the  duties  are  distinctly  and 
specifically  set  forth  in  the  protest  it  is  plain  that  it  cannot  b* 
held  to  be  sufficient  without  a  departure  from  the  express  re- 
quirement of  the  Act  of  Congress  under  which  the  suit  was 
brought. 

Iron  in  bars,  aa  well  as  hemp  in  bundles,  is  included  in  the 
entry,  and  yet  the  protest  is  "  against  the  payment  of  the  duty 
charged  in  the  entry"  without  any  discrimination  as  to  the 
packages,  and  consequently  applying  as  well  to  the  iron  as  to 
the  hemp,  and  to  the  whole  amount  of  the  duties  charged  upon 
the  entire  importation.  No  pretence  is  now  made  that  the  duty 
charged  upon  the  iron  was  illegal  or  excessive,  and  the  plaintiff 
concedes  that  the  hemp  was  subject  to  a  duty  of  $25  per  ton. 
Irrespective  of  authorities,  therefore,  it  is  impossible  to  hold  that 
the  protest  in  this  case  is  sufficiently  distinct  and  specific  to 
admit  the  objection  to  the  payment  set  up  at  the  trial.  Numerous 
decisions  have  been  made  upon  the  subject,  but  there  is  not  one 
of  them  that  affords  the  slightest  support  to  the  position  that  the 
protest  in  this  case  constitutes  a  compliance  with  the  require- 
ment of  the  Act  of  Congress.  On  the  contrary,  every  one  of 
them  affirms  the  rule  that  the  importer  must  at  least  indicate  in 
his  protest  distinctly  and  definitely  the  source  or  ground  of  his 
oomplaint,  and  his  design  to  make  it  the  foundation  of  a  claim 
against  the  Government  Greeley's  Adm.  vs.  Burgess  et  at,  (18 
How.,  417);  Swanton  vs.  Morion,  (lCur.,  C.  C,  294);  Warren** 
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Peasler,  (2  Our.,  0.  0.,  285) ;  Thompson  vs.  Maxwell,  (2  Blatch. 
0.  C,  891). 

Persons  importing  merchandize  are  required  to  make  their 
protests  distinct  and  specific,  to  apprise  the  collectors  of  the 
customs  of  the  nature  of  the  objections  made  to  the  payment  of 
the  duties  before  it  is  too  late  to  remove  them  or  to  modify  the 
charge,  and  in  order  that  the  officers  of  the  Government  may 
know  what  they  have  to  meet  in  ctfse  they  decide  to  exact  the 
duties,  notwithstanding  the  objection,  and  expose  the  Govern- 
ment to  the  risk  of  litigation. .  For  these  reasons  we  are  of  the. 
opinion  that  the  second  question  presented  for  the  consideration 
of  the  Court  must  also  be  answered  in  the  negative,  and  conse- 
quently the  plaintiff  cannot  recover  in  this  case.  Having  come 
to  that  conclusion  it  is  unnecessary  to  consider  the  question 
arising  upon  the  merits  The  judgment  of  the  Circuit  Court 
therefore  is  reversed  with  costs,  and  the  cause  remanded,  with 
instructions  to  issue  a  new  venire. 


Taylob  vs.  Morton. 

I  A  case  coming  into  this  Court  from  the  Circuit  Court  on  a  writ 
of  error,  issued  under  the  22d  section  of  the  Judiciary  Act,  when 
the  record  shows,  that  no  exception  was  taken  below,  is  not  to 
be  treated  like  a  case  with  a  similar  record  which  comes  up 
from  a  State  Court  under  the  25th  section. 

3.  In  a  case  which  comes  from  a  State  Court,  under  the  25th  section, 
it  must  appear  by  the  record  that  some  one  of  the  questions 
stated  in  that  section  arose  and  was  determined,  otherwise  this 
Court  is  wholly  without  jurisdiction  and  can  only  dismiss  the 
writ 

8.  If  the  cause  is  brought  up  from  a  Circuit  Court  it  is  to  be  either 
affirmed  or  reversed,  and  it  will  of  course  be  affirmed  if  the 
record  does  not  present  some  ground  of  reversal 

This  was  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts.    It  was  like  the  case  of 
VOL.  ii.  81 
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Curtis  vs.  Fiedler,  {sujrra),  an  action  of  assumpsit  against  a  col 
lector  of  customs  for  exacting  excessive  duties  on  an  importation 
of  hemp  from  Russia.  The  questions  raised  and  argued  in  the 
Court  below  were  the  same  as  those  presented  to  the  Circuit 
Court  of  New  York,  in  Curtis  vs.  Fiedler ;  but  they  were  decided 
differently,  the  verdict  and  judgment  in  this  case  being  in  favor 
of  the  defendant,  and  it  was  the  plaintiff  who  took  this  writ  of 
error.  It  did  not,  however,  appear  from  the  record  that  the 
ruling  of  the  Court,  on  any  question  of  law,  was  objected  to  on 
the  trial,  and  there  was  no  bill  of  exceptions  which  made  either 
the  evidence  or  the  instructions  of  the  Court  a  part  of  the 
record. 

The  same  counsel  appeared  in  this  cause  and  in  the  other, 
namely: 

Mr.  Gushing  and  Mr:  Gillet,  for  the  Plaintiff  below ;  and 

Mr.  Coffey  and  Mr.  Butler,  for  the  Defendant  below. 

Both  cases  were  argued  together.  But  on  the  part  of  this 
defendant  in  error  the  counsel  suggested  that  the  writ  of  error 
ought  to  be  dismissed,  without  considering  the  questions 
attempted  to  be  raised  by  the  other  side. 

Mr.  Justice  CLIFFORD.  This  was  an  action  of  assumpsit, 
and  the  case  comes  before  the  Court  upon  a  writ  of  error  to 
the  Circuit  Court  of  the  United  States  fo*  the  District  of  Massa- 
chusetts. 

Suit  was  brought  by  the  present  plaintiffs  against  the  defend- 
ant as  the  Collector  of  the  Customs  for  the  the  Port  of  Boston 
and  Charlestown,  to  recover  back  an  alleged  excess  of  duties 
exacted  of  the  plaintiffs  by  the  defendant  on  certain  unmanu- 
factured hemp  imported  by  them  from  Russia  in  1846.  Accord- 
ing to  the  transcript,  the  action  was  entered  at  the  May  Term, 
1847,  and  was  thence  continued  from  term  to  term  to  the  May 
Term,~1854,  when  the  parties  went  to  trial  upon  the  general 
issue.    Duties  charged  on  the  hemp  were  $40  per  ton,  whereas 
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it  was  insisted  by  the  plaintiffs  that  the  charge  should  have  been 
but  $25  per  ton,  because  by  the  6th  and  7th  articles  of  the 
Treaty  between  the  United  States  and  Russia,  it  is  stipulated  to 
the  effect  that  no  higher  rate  of  duty  shall  be  imposed  on  impor- 
tations from  Russia  than  on  like  articles  from  the  most  favored 
nations,  and  by  the  Tariff  Act  of  the  80th  of  August,  1842,  tne 
duty  imposed  on  manilla,  sunn,  and  other  hemps  of  India,  was 
but  $25  per  ton.  Evidence  was  introduced  on  both  sides,  but 
the  record  states  that  when  the  evidence  was  all  in,  it  was  agreed 
that  the  case  should  be  taken  from  the  jury  and  submitted  to  the 
Court,  with  authority  to  draw  all  such  inferences  of  fact  as  a 
jury  would  be  authorized  to  draw  from  the  evidence,  and  that 
a  verdict  should  be  entered  and  judgment  should  be  rendered 
for  the  plaintiffs  or  defendant,  as  the  Court  should  think  proper 
upon  the  law  and  the  evidence. 

Accordingly  a  report  of  the  case  was  made  and  signed  by  the 
counsel  of  the  respective  parties.  Whether  the  parties  were 
ever  heard  upon  this  report  does  not  very  satisfactorily  appear, 
nor  does  it  appear  that  any  decision  was  ever  made  by  the  Court. 
On  the  contrary,  the  record  subsequently  states  that  the  ad 
damnum  of  the  writ,  on  motion  of  the  plaintiff,  was  increased, 
by  leave  of  Court,  from  $2,000  to.  $2,500 ;  and  it  also  states, 
among  other  things,  that  the  case  was  submitted  under  instruc 
tions  from  the  Court  to  a  jury  duly  sworn  to  try  the  same,  who 
thereupon  returned  their  verdict  that  the  defendant  did  not 
promise  in  manner  and  form  as  the  plaintiffs  have  declared 
against  him.  Judgment  was  accordingly  entered  for  the  defend 
ant,  and  the  plaintiffs  sued  out  this  writ  of  error  and  removed 
the  cause  into  this  Court.  They  did  not,  however,  except  to  the 
instructions  of  the  Court,  and  there  is  no  bill  of  exceptions  in 
the  record,  nor  is  there  any  assignment  of  errors  of  any  kind. 
All  that  appears  is  the  before-mentioned  statement  that  the  case 
was  submitted  to  tHe  jury  under  instructions  from  the  Court,  but 
the  instructions  are  not  given,  and  there  is  no  error  apparent  on 
the  face  of  the  record.  

1.  When  a  suit  is  brought  into  this  Court  by  a  writ  of  error 
from  a  State  Court  under  the  25th  section  of  the  judiciary  actil 
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must  appear  on  the  faoe  of  the  record  in  order  to  maintain  the 
jurisdiction,  that  some  one  of  the  questions  stated  in  that  section 
did  arise  in  the  State  Court,  and  that  the  question  so  appearing 
was  decided  in  the  State  Court,  as  required  in  the  same  section ; 
and  if  it  does  not  so  appear  on  the  record  then  this  Court  has 
no  jurisdiction  to  affirm  or  reverse,  and  the  writ  of  error  must 
be  dismissed. 

2.  But  the  writ  of  error  in  this  case  was  sued  out  under  the 
22d  section  of  the  judiciary  act,  which  provides  in  effect  that 
final  judgments  in  a  Circuit  Court,  brought  there  by  original 
process,  may  be  re-examined  and  reversed  or  affirmed  in  this 
Court  upon  a  writ  of  error.  Consequently,  when  a  cause  is 
brought  into  this  Court  upon  a  writ  of  error,  sued  out  under 
that  section,  and  all  the  proceedings  are  regular  and  correct,  it 
follows  from  the  express  words  of  the  section  that  the  judgment 
of  the  Court  below  must  be  affirmed,  although  there  is  no  ques- 
tion presented  in  the  record  for  revision.  Minor  et  al.  vs. 
Tellotson,  (1  Howard,  287);  Slevem  vs.  Gladding,  (19  Howard 
84);  Suydam  vs.  Williamson  el  al.,  (20  Howard,  p.  440). 

l*he  judgment  of  the  Circuit  Court,  therefore,  is  affirmed  with' 
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1  A  public  nuisance  may  be  abated  on  a  bill  in  equity,  brought  by 
a  private  party,  who  has  suffered  special  damage. 

2.  It  is  necessary  for  the  plaintiff  in  such  a  bill  to  show  that  he 
has  sustained  and  is  still  sustaining  individual  injury  by  the 
nuisance. 

8.  But  where  the  bill  is  brought  in  a  Federal  Court,  it  is  not  necessary 
to  show  that  the  plaintiff's  damage  amounts  to  the  sum  which 
is  required  to  give  the  Couits  of  the  United  States  jurisdiction. 

4.  The  jurisdiction  is  tested  by  tn«  value  of  the  object  to  be  gained 

by  the  bill,  and  that  object  i»  Ae  removal  of  the  nuisance. 

5.  The  private  party,  though  nomin»!ly  suing  on  his  own  account, 

acts  rather  as  a  public  prosecuto.  on  behalf  of  all  who  are  or 
may  be  injured. 

6.  If  he  has  partners  in  the  particular  business  affected  by  the 

nuisance,  he  need  not  join  them  a*  plaintiflh,  any  more  than 
he  need  join  other  persons  who  h«ve  suffered  similar  in- 
juries. 

T.  A  bill  in  equity  to  abate  a  nuisance  is  a  local  suit,  and  can  ha 
brought  only  in  the  District  where  the  nuisance  is  situated. 

ft.  Where  the  nuisance  has  been  erected,  and  is  maintained  by 
several  persons  or  corporations,  those  who  are  not  within  the 
jurisdiction  of  the  Court  need  not  be  joined  as  defendants 
in  the  bill. 

$.  In  a  bill  for  the  abatement  of  a  nuisance  brought  in  the  District 
Court  of  the  United  States  for  the  District  of  Iowa,  that 
Court  can  exercise  no  jurisdiction  (locally)  beyond  what  a 
State  Court  of  Iowa  might  have  exercised. 
10.  The  nuisance  complained  of  being  a  bridge  across  the  Missis- 
sippi where  that  river  divides  the  States  of  Illinois  and  Iowa 
and  the  State  line  being  in  the  middle  of  the  river,  the  District 
Court  for  Iowa  has  no  power  to  abate  the  nuisance  (if  it  be 
a  nuisance)  on  the  Illinois  side. 
11  If  the  obstruction  to  navigation  complained  of  was  created  by 
piers  erected  on  the  Illinois  side  ;  that  was  an  offence  against 
the  laws  of  Illinois  and  neither  a  State  Court  of  Iowa  proceed- 


m 


486  SUPREME   COURT. 


Mississippi  and  Missouri  Railroad  Company  vs.  Ward* 

ing  by  indictment,  nor  the  Federal  Court  for  that  District  sit- 
ting in  equity  can  inquire  into  the  facts  or  furnish  a  remedy. 

IS  Inasmuch  as  the  removal  of  the  three  piers  and  three  spans  of 
the  bridge  erected  between  the  middle  of  the  river  and  the 
Iowa  shore  would  not  materially  remedy  the  nuisance  com- 
plained of,  though  it  would  render  the  bridge  useless,  this 
Court  will  not  affirm  a  decree  which  orders  such  removal. 

18  If  the  removal  of  that  part  of  the  bridge  which  is  within  the 
jurisdiction  of  the  Court,  would  not  improve  the  navigation 
of  the  river,  so  far  as  the  plaintiff  is  concerned,  he  is  not  en- 
titled to  a  decree  in  his  favor. 

14.  In  a  suit  for  the  abatement  of  a  nuisance,  a  Court  of  Equity 
confining  its  inquiries  within  the  limits  of  its  local  jurisdic- 
tion, must  be  governed  by  the  same  rules  which  a  Court  of 
law  would  act  upon  in  trying  an  indictment  for  the  same 
nuisance. 

16.  The  rule  of  law  is  that  where  a  bridge  over  a  navigable  stream 
is  erected  for  public  purposes,  and  produces  a  public  benefit, 
and  leaves  a  reasonable  space  for  the  passage  of  vessels,  it  is 
not  indictable. 

16.  Another  rule  is  that  the  bridge  must  appear  plainly  to  be  a 
nuisance  before  it  can  be  so  decreed;  since  a  Court  of 
Equity,  proceeding  by  bill,  like  a  Criminal  Court  trying  an 
indictment,  must  give  the  benefit  of  all  reasonable  doubts  to 
the  defendant. 

If.  The  Mississippi  river  being  a  boundary  between  States  through- 
out nearly  its  whole  length,  there  are  judicial  difficulties  in 
dealing  with  nuisances  between  its  shores,  which  can  only 
be  removed  by  legislation. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
District  of  Iowa. 

On  the  7th  of  May*  1868,  James  Ward  filed  his  bill  in  the 
District  Court,  praying  for  an  abatement  of  the  Book  Island 
Bridge  over  the  Mississippi  river,  averrir.g  it  to  be  a  public 
nuisance,  specially  injurious  to  him  as  an  owner  and  navigator 
of  steamboats  to  and  from  St.  Louis,  Missouri,  to  St.  Paul,  Min 
nesota.  The  bill  alleged  that  the  Mississippi  river  is  a  navigable 
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stream,  the  boundary  line,  in  whole  or  in  part,  of  ten  States; 
that  it  is  used  as  a  channel  of  commerce  and  navigated  bj  boats, 
vessels,  rafts,  and  flat-boats.  That  steamboats,  with  other  craft 
in  tow,  require  a  space  from  120  to  140  feet  in  width,  and,  where 
the  bridge  is,  require  the  entire  width  of  the  river  for  transit, 
with  at  least  60  feet  of  clear  space  above  for  masts  and  chimneys. 
Lumber  is  one  of  the  largest  items  of  transportation,  and,  by 
reason  of  the  winds  and  currents,  rafts  require  the  entire  unob- 
structed bed  of  the  river.  The  navigation  of  the  river  is  a 
necessity  of  trade,  and  almost  the  only  means  of  transportation 
between  Wisconsin,  Northern  Iowa,  Minnesota,  and  the  upper 
Mississippi.  The  complainant  is  part  owner  of  certain  steam- 
boats plying  between  St.  Louis  and  St.  Paul,  and  his  profits 
depend  upon  the  safety  of  the  navigation.  He  avers  that  he  has, 
by  the  treaties  with  France  in  1803,  the  Acts  of  Congress,  and 
the  universal  principle  recognized  by  the  common  law,  a  right 
to  the  free  and  unobstructed  'navigation  of  the  river,  in  all  parts 
of  it.  He  further  asserts  that  the  navigation  has  been  inter- 
rupted, and  rendered  dangerous  and  difficult,  by  the  erection  of 
a  bridge  from  Bock  Island,  in  the  State  of  Illinois,  to  Davenport, 
in  the  State  of  Iowa;  that  the  river  at  that  point  is  only  about 
1,800  feet  wide;  that  it  is  at  the  lower  end  of  the  Bock  Island 
Rapids,  which  Bapids  are  eighteen  miles  in  extent  above  the 
bridge,  with  a  fall  of  twenty -five  or  thirty  feet  in  that  distance ; 
that  the  current  is  unusually  rapid  at  that  point  and  difficult  of 
navigation,  and  that  anything  in  the  bed  of  the  river  greatly 
injures  the  safety  of  boats,  especially  in  high  winds.  The  bill 
sets  out  at  length  the  manner  in  which  the  construction  of  the 
piers  and  abutments  of  the  bridge  has  imperiled  navigation  and 
obstructed  the  stream.  The  complainant  alleges  special  damage 
to  his  own  boats,  occasioned  by  the  obstruction,  the  amount,  in 
the  instance  of  one  boat,  reaching  a  thousand  dollars.  Owing  to 
the  danger  of  navigation,  he  has  been  compelled  to  pay  largely 
increased  premiums  for  insurance,  occasioned  solely  by  the 
bridge.  The  bridge  and  obstructions  were  placed  in  the  river 
by  the  Mississippi  and  Missouri  Railroad  Company,  who  are 
made  defendants,  with  the  aid  and  assistance  of  the  Chicago  and 
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Rock  Island  Railroad  Company,  and  a  Bridge  Company,  created 
for  the  purpose  of  its  erection  by  the  State  of  Illinois,  and  by 
the  aid  of  other  persons,  to  the  complainant  unknown.  The 
Mississippi  and  Missouri  Railroad  Company  have  been  hitherto 
and  still  are  maintaining  the  said  bridge  as  their  own  possession, 
and  for  their  own  use  and  benefit.  The  said  Company,  by  them- 
selves, or  in  combination  with  the  other  companies  named, 
(which  are  not  within  the  jurisdiction  of  the  Court,)  are  about  to 
increase  the  obstruction  in  the  river,  by  greatly  enlarging  the 
piers  of  the  bridge.  The  said  bridge  is  a  common  nuisance  now, 
and  thq  increase  of  the  size  of  the  piers  will  increase  the  danger 
and -obstruction,  and  further  hinder  and  delay  complainant's 
boats  in  their  passage:  From  the  number  of  disasters,  the  diffi- 
culty of  procuring  evidence,  the  expense  of  preparing  for  trial, 
and  the  peculiarity  and  diversity  of  the  injuries  sustained,  suits 
at  law  would  not  compensate  for  the  damage. 

The  prayer  of  complainant  was :  "  That  on  the  final  hearing 
of  this  bill,  the  Court  will  order,  adjudge  and  decree,  that  said 
bridge  was  ejected  in  violation  of  law,  and  is  an  obstruction  to 
the  navigation  of  said  river,  and  that  the  same  is  a  nuisance,  and 
particularly  to  your  orator,  and  that  the  said  bridge,  and  the 
piers  thereof,  and  all  material  used  therein,  which  injures  and 
obstructs  the  free  navigation  of  said  river,  be  abated  and 
removed,  and  the  said  river  be  restored  to  its  original  capacity 
for  all  purposes  of  navigation." 

The  defendant  in  his  answer  admits  that  the  Mississippi  is  a 
channel  of  commerce,  navigated  by  boats,  vessels,  &c.,  and  that 
steamboats  sometimes  have  barges  in  tow ;  but  denies  that  they 
require  the  space  alleged,  and  avers  that  the  width  of  boats  with 
'  their  barges  does  not  usually  exceed  seventy  feet,  so  that  the 
whole  width  of  the  river  is  not  necessary  to  the  safe  transit  of 
such  boats.  Denies  that  sail  vessels  ever  navigate  the  river. 
Admits  that  the  amount  of  lumber  rafted  down  the  river  is  great, 
but  avers  that  rafts  do  not  usually  exceed  seventy  feet  in  width, 
while  the  piers  of  the  bridge  are  two  hundred  and  fifty  feet 
apart.  .   % 

Defendant  neither  admits  or  denies  the  ownership  of  said 
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bridge,  and  avers  that  if  it  is  so,  the  joint  owners  with  defendant 
ought  to  be  made  parties  defendant  herein,  and  claims  the 
same  benefit  as  though  objection  had  been  taken  by  demurrer 
for  want  of  proper  parties  herein ;  that  he  has  no  knowledge  or 
information  as  to  purposes  for  which  said  boats  were  built  or 
the  business  of  complainant ;  denies  that  complainant  has  the 
right  as  claimed  in  all  parts  bf  said  river ;  and  avers  that  the 
right  to  build  a  bridge  is  as  sacred  as  the  right  of  navigation, 
where  no  material  obstruction  is  created,  and  denies  that  the 
treaties,  Acts  of  Congress  and  principles  of  law  prevent  the  con- 
struction of  a  bridge ;  denies  that  the  navigation  has  been  ob- 
structed or  rendered  dangerous  and  difficult  by  the  erection  of  a 
bridge,  as  alleged;  that  the  water  way  is  one  thousand  three 
hundred  and  twenty-two  feet;  that  the  current  through  the 
draw  in  high  water  is  about  five  miles  per  hour ;  that  in  time  of 
high  winds  boats  were  not  accustomed  to  go  over  the  rapids. 

The  answer  describes  the  bridge  minutely,  and  avers  that 
since  its  completion  in  1856,  there  have  been  more  than  one 
thousand  seven  hundred  passages  of  steamboats  through  the 
draw,  many  of  them  with  barges  in  tow,  one  with  six  barges. 
Defendant  admits  that  the  interruption  in  the  flow  of  water 
caused  by  the  bridge  increases  the  current  flowing  past  said 
bridge,  but  avers  that  such  increase  does  not  exceed  the  rate  of 
one  half  mile  per  hour. 

Defendant  has  no  knowledge  or  information  as  to  any  injury 
to  the  steamboats  of  said  complainant  as  alleged,  but  if  either 
have  been  so  injured  they  were  out  of  the  steamboat  channel 
and  negligently  and  improperly  navigated  and  managed,  as  the 
current  is  straight  and  direct  through  the  draw  on  the  Illinois 
side  of  the  draw  pier,  and  if  the  boats  had  been  put  in  their  pro- 
per positions  they  would  have  passed  through  safely. 

Defendant  has  no  knowledge  or  information  as  to  increased 
rates  of  insurance. 

Admits  that  the  defendant  and  the  Railroad  Bridge  Company, 
a  body  corporate  and  politic,  created  by  and  existing  under  and 
within  the  State  of  Illinois,  by  an  Act  of  the  Legislature  of  toe 
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State  of  Illinois,  jointly  erected  said  bridge  at  the  joint  and 
equal  cost  of  said  companies,  and  are  the  owners  thereof,  and 
that  the  same  was  permitted  and  authorised  by  the  laws  of  the 
respective  States  of  Iowa  and  Illinois,  and  that  said  parties  are 
using  the  same  as  their  joint  possession  and  property,  and  not 
separated,  and  for  the  use  and  benefit  of  the  passage  of  the  trains 
of  cars  of  this  defendant  and  the  Chicago  and  Rock  Island  Rail- 
road Company;  and  this  defendant  insists  that  the  said  Railroad 
Bridge  Company  is  a  necessary  party  hereto,  and  that  no  decree 
granting  relief  as  prayed  in  said  bill  can  be  given  without  ma- 
terially affecting  and  destroying  the  property  and  interest  of  said 
Railroad  Bridge  Company,  and  defendant  claims  the  same 
benefit  for  want  of  proper  parties  as  though  it  had  demurred 
thereto  for  that  cause. 

Defendant  further  alleges,  that  on  the  11th  day  of  June,  in  the 
year  1865,  the  said  Railroad  Bridge  Company,  with  the  assent 
of  this  defendant,  conveyed  by  deed  of  trust  or  mortgage  to 
Azariah  0.  Flagg  the  said  railroad  bridge  and  its  appurtenances, 
to  secure  the  payment  of  four  hundred  bonds  of  $1,000  each, 
made  and  issued  by  the  said  Railroad  Bridge  Company  for  the 
construction  of  said  bridge,  and  that  such  deed  of  trust  or  mort- 
gage was  duly  recorded  in  the  Recorder's  office  of  Rock  Island 
County,  in  the  State  of  Illinois,  and  in  the  office  of  the  Recorder 
of  Deeds,  in  Scott  County,  Iowa;  that  such  deed  of  trust  is 
outstanding  and  in  full  force ;  that  a  decree  abating  the  bridge 
would  entirely  destroy  the  interest  held  by  said  Flagg  under 
such  mortgage,  and  this  defendant  says  that  said  Flagg  is  a 
necessary  and  proper  party  to  this  suit,  and  that  a  decree  as 
prayed  for  cannot  be  made  without  destroying  the  interest  and 
property  of  said  Azariah  C.  Flagg. 

Defendant  admits  that  it  and  the  Railroad  Bridge  Company 
intended  to  repair  pier  No.  4  by  adding  four  feet  on  one  side 
and  five  feet  on  the  other;  this  has  been  found  necessary  bj 
reason  of  cracks  in  it  and  the  danger  of  its  yielding  to  the 
pressure  of  the  ice  at  the  breaking  up  of  the  river  in  the  spring, 
that  such  structure  has  cost  nearly  $500,000  and  would  be  in 
danger  unlaw  said  repairs  and  addition  to  the  pier  were  made 
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Defendant  admits  that  it  has  built  a  railroad  to  Iowa  City  aa 
fcharg-sd,  that  the  eastern  terminus  of  said  railroad  is  the  eastern 
boundary  of  the  State  of  Iowa  as  prescribed  in  its  articles  of 
association. 

Defendant  denies  the  increased  obstruction  or  hindrance  or 
delay  and  damage  from  the  enlargement  and  repairs ;  and  avers 
that  complainant  has  an  adequate  remedy  at  law. 

As  to  the  refusal  of  persons  to  ship  freight  on  complainant's 
boats  by  reason  of  the  danger  of  passing  the  bridge,  defendant 
does  not  believe  it. 

A  large  body  of  conflicting  testimony  was  taken  to  establish 
the  respective  allegations  of  the  bill  and  answer.  After  several 
preliminary  hearings,  the  cause  was  submitted  upon  the  bill, 
answer  and  evidence.  The  Court  rendered  a  decree  in  favor  of 
the  complainant,  and  ordered  that  so  much  of  the  bridge  as  was 
in  Iowa  should  be  abated.  From  this  decree  defendant  appealed 
to  the  Supreme  Court  of  the  United  States. 

.Mr.  Oook,  of  Illinois,  and  Mr.  Reverdy  Johnson,  of  Maryland, 
for  Appellants. 

Mr.  Lincoln,  of  Ohio,  for  Appellee. 

Mr.  Justice  CATRON.  James  Ward  charges  the  Mississippi 
and  Missouri  Railroad  Company  with  having  created  a  nuisance 
by  erecting  a  bridge  across  the  Mississippi  river  at  Rock  Island, 
and  prays  that  the  nuisance  may  be  abated. 

The  respondent  resists  the  relief  prayed,  ou  the  ground,  among 
others,  that  the  complainant  docs  not  stand  in  a  position  to 
maintain  this  suit. 

Ward  was  part  owner  of  three  steamboats — and  commandei 
of  one  of  them — navigating  the  river  in  successive  trips  between 
St.  Louis  and  St.  Paul ;  and  which  boats,  the  complainant  alleges, 
were  much  injured  and  delayed  by  the  bridge,  which  he  avers 
is  a  great  obstruction  to  navigation — amounting  to  a  prominent 
nuisance.  It  is  insisted  that  Ward  cannot  sue  alone,  and  could 
»nly  come  before  the  Court  jointly  with  the  other  part  owners 


492  SUPREME  COURT. 

Mississippi  and  Missouri  Railroad  Company  vs.  Ward. 

of  the  vessels  injured  and  delayed.  He  seeks  no  damages  by  his 
bill,  but  only  an  abatement  of  the  nuisance,  as  a  preventive 
remedy  against  future  injury  and  delay. 

A  bill  in  equity  to  abate  a  public  nuisance,  filed  by  one  who 
has  sustained  special  damages,  has  succeeded  to  the  former  mode 
in  England  of  an  information  in  Chancery,  prosecuted  on  behalf 
of  the  Crown,  to  abate  or  enjoin  the  nuisance  as  a  preventive 
remedy.  The  private  party  sues  rather  as  a  public  prosecutor 
than  on  his  own  account  j  and  unless  he  shows  that  he  has  sus- 
tained, and  is  still  sustaining,  individual  damage,  he  cannot  Le 
heard.  He  seeks  redress  of  a  continuing  trespass  and  wrong 
against  himself,  and  acts  in  behalf  of  all  others,  who  are  or  may 
be  injured ;  nor  is  there  more  necessity  for  joining  with  his 
partners  in  the  prosecution  than  there  is  for  his  joining  in  the 
suit  any  other  person,  as  complainant,  who  has  sustained  injury. 
Gibbons  on  Dilapidation,  402.  The  character  of  the  nuisance 
and  the  sufficiency  of  the  damage  sustained  is  to  be  judged  by 
the  Courts.  Iverson  vs.  Moore,  (Ld.  Ray,  486;  1  Salk.,  15); 
Gibbons  on  Dilapidation,  403.  But  the  want  of  a  sufficient 
amount  of  damage  having  been  sustained  to  give  the  Federal 
Courts  jurisdiction,  will  not  defeat  the  remedy,  as  the  removal 
of  the  obstruction  is  the  matter  of  controversy,  and  the  value  of 
the  object  must  govern. 

It  is  next  objected  that  there  are  not  proper  defendants 
brought  before  the  Court.  The  Chicago  and  Bock  Island  Rail- 
road Company,  who  own  the  bridge  on  the  Illinois  side  of  the 
river,  and  the  Bridge  Company  who  built  it,  and  also  A.  C. 
Flagg,  who  holds  a  mortgage  on  the  bridge  as  trustee  for  others 
who  advanced  money  to  aid  in  its  erection,  are  not  made  parties 
to  the  suit.  The  Chicago  and  Rock  Island  Railroad  Company, 
and  the  Bridge  Company,  are  incorporated,  and  located  in  the 
State  of  Illinois,  and  Flagg  resides  in  the  State  of  New  York. 
The  alleged  nuisance  is  situate  in  Iowa,  and  being  local,  the  suit 
could  only  be  brought  in  that  State ;  and,  therefore,  the  Court 
had  np  power  to  bring  these  parties  in  interest  before  it. 

If  the  Iowa  corporation  could  have  been  individually  indbted 
far  creating  the  nuisance,  no  reason  exists  why  it  should  not  be 
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individually  prosecuted  in  Chancery  for  its  abatement.  But  the 
facts  present  a  much  more  serious  objection  to  the  complainant's 
right  to  sue  than  either  of  those  above  stated.  The  Constitution 
of  Illinois  calls  for  the  middle  of  the  Mississippi  river  as  the 
western  boundary  of  that  State,  and  as  Iowa  was  admitted  into 
the  Union  after  Illinois,  a  line  in  the  middle  of  the  river  is  the 
dividing  line  between  the  States. 

The  complainant  sued  in  the  Federal  Court  because  of  his 
citizenship  in  a  different  State  from  the  defendant;  and  the 
United  States  District  Court  holden  in  Iowa  exercised  the  same 
jurisdiction  that  a  State  Court  of  Iowa  could  have  exercised, 
and  no  more.  It  had  no  power  beyond  the  middle  of  the  river. 
Oti  that  part  of  the  bridge  within  Iowa,  and  its  piers,  the  Court 
below  acted,  and  ordered  that  the  structure  should  be  removed. 

In  considering  the  merits  and  the  other  question  as  respects 
the  complainant's  right  to  sue,  some  additional  facts  need  be 
stated. 

This  bridge  is  one  thousand  five  hundred  and  seventy  feet 
long,  and  the  number  of  piers  is  six.  Three  of  them  are  on  the 
Iowa  side  of  the  river.  The  draw  pier  is  the  fourth ;  it  is  three 
hundred  and  eighty-six  feet  long  at  its  bottom,  and  forty-five 
feet  wide.  The  draw  space  on  the  Iowa  side  is  one  hundred  and 
eleven  feet,  and  on  the  Illinois  side  one  hundred  and  sixteen 
feet  wide  in  the  clear.  The  distance  from  centre  to  centre  of  the 
small  piers  is  two  hundred  and  fifty -seven  feet.  The  long  pier 
stands  at  an  angle  with  the  thread  of  the  current  of  about  twenty- 
four  degrees,  and  the  small  piers  are  nearly  on  a  line  with  the 
thread  of  the  current.  The  Illinois  draw  passage  is  directly 
over  the  deepest  channel  of  the  river,  and  directly  over  the  usual 
track  of  steamboats  before  the  bridge  was  built.  The  Mississippi 
is  about  one  thousand  four  hundred  and  ten  feet  wide  at  the 
bridge,  and  the  middle  of  the  river  is  about  eighty  feet  west- 
wardly  of  the  long  pier. 

The  Illinois  draw  passage  (one  hundred  and  sixteen  feet),  the 
width  ol  the  long  pier  (forty-five  feet),  and  the  eighty  feet  between 
it  and  the  eastern  line  of  Iowa  cover  a  space  of  two  hundred  and 
forty  feet  of  water-way,  and  which  embraces  the  main  channel. 
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where  steamboats  have  at  all  times  navigated.  It  was  at  the 
long  pier,  and  in  the  Illinois  draw  east  of  that  pier,  that  the 
complainant's  boats  sustained  the  injuries  on  which  he  found  his 
right  to  sue  the  Iowa  corporation,  and  to  proceed  against  the 
bridge  in  rem  as  a  public  nuisance. 

An  indictment  could  only  have  been  prosecuted  against  the 
owner  for  keeping  up  the  nuisance  in  Illinois  in  the  Courts  of 
that  State,  because  the  nuisance  was  a  trespass  and  crime  against 
the  laws  of  Illinois,  and  the  injuries  to  the  complainant's  boats 
giving  him  the  privilege  to  sue  and  abate  the  obstruction  was  as 
local  as  the  public  right  to  indict.  He  asks  nothing  from  the 
person  of  the  defendant,  but  seeks  to  remove  a  local  object 
because  he  has  sustained  special  damage  from  that  object. 

The  District  Court  had  no  power  over  the  local  object  inflict- 
ing the  injury;  nor  any  jurisdiction  to  inquire  of  the  facts, 
whether  damage  had  been  sustained,  or  how  much.  These  facts 
are  beyond  the  Court's  jurisdiction  and  powers  of  inquiry,  and 
outside  of  the  case. 

The  District  Court  ordered  three  spans  of  the  bridge  and  three 
of  its  piers  to  be  removed,  extending  to  middle  of  the  river : 
And  what  would  be  the  consequence  if  we  were  to  affirm  that 
decree  ?  It  would,  as  a  consequence,  render  the  bridge  useless 
throughout,  but  it  would  not  materially  remedy  the  nuisance 
complained  of.  The  navigation  would  certainly  not  be  improved 
so  far  as  the  complainant  is  concerned  by  removing  the  Iowa 
end  of  the  bridge.  The  cross  currents  alleged  to  exist  would 
remain;  the  large  eddy  at  the  lower  end  of  the  long  pier,  and 
the  obstruction  to  the  Iowa  draw-passage  by  the  eddy,  would 
still  remain. 

In  the  next  place :  Is  the  bridge  west  of  the  Illinois  boundary 
Kb  .unreasonable  obstruction,  and  therefore  a  nuisance,  that  a 
Court  of  Chancery  can  lawfully  remove  ?  In  considering  this 
question  we  must  be  governed  by  the  same  rule  on  which  a 
Court  of  law  could  proceed  in  case  of  an  indictment  against  the 
Bridge  Company  for  committing  the  nuisance;  and  the  rule  is 
that  if  the  abrigdment  of  the  right  of  passage  occasioned  by  the 
ereotion  was  for  a  public  purpose  and  produced  a  public  benefit 
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and  if  the  erection  was  in  a  reasonable  situation,  and  a  reason- 
able space  was  left  for  the  passage  of  vessels  on  the  river,  then 
it  is  not  an  unreasonable  obstruction  and  indictable.  Rex  vs. 
Russell,  (6  Bam.  &  Oresw.,  566;  18  How.,  623 ;  15  Wendell,  188.) 

Then,  again,  the  obstruction  to  navigation  must  be  plainly  a 
nuisance  within  this  rule  before  it  can  be  removed  by  decree. 
If  the  proceeding  was  by  indictment,  and .  the  jury  doubted 
whether  the  obstruction  was  a  nuisance  or  not,  they  would  be 
instructed  to  acquit  the  defendant;  and  so,  if  this  case  was 
referred  to  a  jury  to  try  the  fact,  and  they  doubted,  they  would 
be  bound  to  acquit.  And  the  same  rule  applies  in  a  Court  of 
Chancery  where  the  Court  ascertains  the  fact  of  nuisance.  2 
Story's  Com.  on  Eq.,  208,  204. 

To  say  the  least  in  this  case,  it  is  certainly  very  doubtfal 
whether  the  bridge  on  the  Iowa  side  is  a  serious  obstruction, 
amounting  to  a  nuisance. 

The  smaller  piers  on  that  side  are  parallel  with  the  current 
passing  through  them,  and  do  not  occasion  much  impediment  of 
navigation  to  boats  without  chimneys,  nor  to  rafts. 

The  main  channel  where  steamboats  uniformly  pass  before  the 
bridge  was  built,  and  must  now  pass,  is  eastwardly  of  the  middle 
of  the  river,  and  on  the  Illinois  side.  On  this  state  of  the  facts, 
it  must  be  admitted  that  it  is  hardly  possible  to  deal  with  the 
whole  obstruction  of  any  bridge  across  the  Mississippi  river,  it 
being  a  boundary  between  States  almost  throughout  its  whole 
length.  And  it  is  difficult  to  decree  in  any  case  of  material 
obstruction,  unless  the  whole  nuisance  is  in  the  power  of  the 
Court.  The  case  before  us  presents  the  difficulty  very  promi- 
nently. The  plaintiffs  case  mainly  rests  on  the  fact  that  the 
draw  pier  is  at  an  angle  to  the  current,  and  it  is  assumed  that  if 
this  pier  was  re-constructed  parallel  with  the  current,  and  the 
draw  on  the  Illinois  side  was  widened  the  obstruction  would  be 
removed  to  a  degree  making  it  short  of  a  nuisance.  Now  this 
is  a  question  that  we  cannot  examine,  nor  reach  by  a  decree,  as 
the  relief  suggested  is  clearly  beyond  our  power  in  this  suit 
Congress  could  extend  the  jurisdiction  of  the  Federal  Courts 
across  the  Mississippi  river  by  enlarging  the  judicial  districts  oa 
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either  side ;  or  it  could  confer  concurrent  jurisdiction  on  adjoin* 
ing  districts,  extending  to  trespasses  and  torts  committed  within 
the  shores  of  the  river.  But  the  Courts  of  justice  cannot  £o  it 
unless  authorized  by  an  Act  of  Congress. 

It  is  also  insisted  with  great  earnestness  that  the  public  is 
entitled  to  the  free  navigation  of  the  whole  river  from  bank  to 
bank,  and  as  the  western  half  of  the  river  is  undeniably  within 
the  jurisdiction  of  Iowa,  it  follows  that  the  bridge  is  a  clear 
nuisance  within  that  district  to  the  extent  of  half  its  length. 
According  to  thin  assumption  no  lawful  bridge  could  be  built 
across  the  Mississippi  anywhere;  nor  could  the  great  facilities 
to  commerce,  accomplished  by  the  invention  of  railroads,  be 
made  available  where  great  rivers  had  to  be  crossed. 

It  is  ordered  that  the  bill  be  dismissed  and  that  the  costs  be 
divided— each  party  paying  its  own. 

Mr.  Justice  NELSON,  dissenting.  I  am  unable  to  agree  to 
the  opinion  of  the  majority  of  the  Court  in  this  case.  The  main 
issue  presented  on  the  pleadings  and  proofs  involves  the  ques- 
tion, whether  or  not,  the  free  navigation  of  the  Mississippi  river 
is  obstructed  by  the  erection  of  the  bridge  in  question  across 
its  bed. 

The  bridge  spans  the  entire  stream.  As  I  understood  the 
opinion,  it  neither  denies  nor  admits  the  obstruction,  but  places 
the  decision  upon  the  ground,  that  .the  jurisdiction  of  the  Court 
is  incompetent  to  reach  or  deal  with  the  question. 

The  east  line  of  the  boundary  of  the  State  of  Iowa  and  which 
constitutes  the  boundary  of  the  District  of  the  Federal  Court,  and 
of  course  of  its  jurisdiction,  is  the  middle  of  the  Mississippi  river : 
and  the  same  line  constitutes  the  west  boundary  of  the  State  of 
Illinois,  and  of  course  the  limit  of  the  jurisdiction  of  the  Federal 
Court  in  that  State.  One  moiety,  therefore,  of  the  bed  of  this 
river  is  embraced  within  the  local  jurisdiction  of  this  Court  for 
the  District  of  Iowa  and  the  other  moiety  within  the  jurisdiction 
of  the  Court  for  the  District  of  Illinois.  Neither  CQurt  possess  any 
local  jurisdiction  over  the  entire  river,  and  hence  the  idea  that 
neither  Court  is  competent  or  equal  to  deal  with  the  obstruction; 
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and  especially  that  the  Court  in  the  Iowa  District  cannot  deal 
with  it  on  the  Illinois  side ;  and.  for  the  same  reason  the  Court 
in  the  Illinois  District  could  not,  if  the  suit  was  in  that  Court, 
deal  with  it  on  the  Iowa  side. 

Now  one  plain  answer  to  this  course  of  argument  seems  to  me 
is,  that  the  obstruction  complained  of  is  an  obstruction  of  the 
moiety  of  the  river  on  the  Iowa  side,  and  within  the  admitted 
jurisdictibn  of  the  Court.  There  can,  therefore,  be  no  want  of 
power  in  the  Court  to  deal  with  this  part  of  the  obstruction. 
Indeed,  it  is  the  only  Federal  Court  that  can  deal  with  it. 

I  have  not  been  able  to  discover  any  answer  to  this  view,  as 
it  respects  the  jurisdiction  of  the  Court,  or  its  duty  to  exercise 
it.  It  is  admitted,  that  this  moiety  of  the  river  has  been  wholly 
obstructed  so  far  as  thd  free  navigation  of  the  same  is  concerned 
— a  total  obstruction  by  the  erection  of  the  bridge. 

I  am  aware,  it  is  said,  or  intimated,  that  the  main  navigable 
channel  of  the  river  is  on  the  Illinois  side ;  and  hence  the  removal 
of  the  obstruction  on  the  Iowa  side,  could  not  remedy  the  wrong 
complained  of.  But  is  this  an  answer  ?  It  may  be  admitted, 
that  the  channel  on  the  Illinois  side  affords  the  best  navigable 
channel  at  all  seasons  of  the  year,  for  the  passage  of  boats.  But 
the  Iowa  side  or  moiety  is  also  navigable ;  and,  perhaps,  for  two- 
thirds  of  the  season  quite  equal  to  that  on  the  other  side,  if  not 
in  a  superior  degree,  for  the  navigation  of  many  of  the  boats  and 
water-craft  employed  on  this  river.  Even  in  the  season  of  low 
water  the  depth  of  the  water  on  the  Iowa  side  ranges  from  «ix 
to  ten  feet  at  or  near  the  bridge,  as  shown  by  the  surveys  of  the 
Government  Engineers. 

.  But  I  do  not  place  my  dissent  to  the  opinion  of  the  Court 
wholly,  nor  even  mainly,  on  the  ground  above  stated,  but  upon 
much  higher  and  broader  ground. 

The  right  to  a  free  and  unobstructed  navigation  of  this  river 
on  the  part  of  the  public,  and  especially  of  the  citizens  of  the 
United  States,  depends  upon  the  Constitution  and  the  Laws  of 
the  United  States — the  public  law  of  the  country. 

The  local  laws  of  the  States  have  no  control  over  it.    I  speak 
now  of  the  free  and  unobstructed  navigation  of  the  river,  and 
vol.  u.  82 
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•  I, 

aooording  to  this  general  or  public  law,  the  right  of  navigation 
exists  over  every  part  of  it  No  principle  is  better  settled  or 
more  generally  admitted.  The  reason  given  is  well  stated  by 
Lord  Denman,  in  Williams  vs.  Wilcox,  (8  Ad.  &  Ell.,  814),  and 
perhaps  no  river  or  navigable  stream  aflbrds  a  better  illustration 
of  the  soundness  of  the  principle,  or  of  the  reasons  upon  which 
it  is  founded,  than  the  river  in  question.  The  reasons  are,  "that 
the  nature  of  the  highway  which  a  navigable  river  affords, — 
liable  to  be  affected  by  natural  and  uncontrollable  causes, 
presenting,  inconveniences  in  different  parts  and  in  different 
sides,'  according  to  changes  of  wind  or  direction  of  the  vessel, 
and  attended  by  the  important  circumstance,  that,  upon  no  one 
is.  any  duty  imposed  by  the  common  law  to  do  that  which  would 
be  analogous*  to  the  ordinary  repair  of  a  common  highway  to 
remove  obstructions,  namely,  clear  away  sand  banks  and  pre- 
serve any  accustomed  channel, — all  these  considerations/1  he 
observes,  "make  it  an  almost  irresistible  conclusion  that  the 
paramount  right,  if  it  existed  at  all,  must  have  been  a  right  in 
every  part  of  the  space  between  the  banks." 

Now,  this  principle,  if  acknowledged  and  applied  in  this  case, 
affords  not  only  ground  for  the  exercise  of  the  jurisdiction  ot 
the  Court,  but  makes  it  a  duty  to  inquire  into  the  question 
of  obstruction,  and  deal  with  it  according  as  the  pleadings  and 
proofs  may  require  or  justify. 

I  agree  that  this  principle  has  been  modified  by  the  judgment 
of  this  Court  in  the  case  of  the  Wheeling  Bridge,  in  its  endeavor 
to  harmonize  this  public  right  of  navigation  with  the  subordinate 
right  of  the  States  to  erect,  bridges  over  these  navigable  waters. 

The  Court  there  determined  that  in  the  erection  of  a  bridge 
under  State  authority,  if  there  still  existed  a  free  and  unob- 
structed navigation  of  the  river,  the  bridge  would  not  be  con- 
sidered a  nuisance,  but  upheld  as  lawful. 

The  bridge  in  question  is  entitled  to  the  benefit  of  this  modi- 
fication of  the  principle.  And  I  agree  that  if  there  is  a  free  and 
unobstructed  navigation  of  this  river  on  the  Illinois  side,  it 
would  afford  an  answer  to  the  admitted  obstruction  on  the  side 
in  Iowa.    But  this  is  the  only  answer  that  can  be  given,  and  it 
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is  apparent  that  this  answer  raises  the  question  whether  or  not 
such  a  channel  was  left  open,  a  question  whioh  the  Court  must 
hear  and  determine,  and  without  hearing  and  determining  which 
in  favor  of  the  defendants,  the  decree  must  pass  against  them. 

It  seems  to  me,  therefore,  without  pursuing  the  case  further 
that  the  material  question  in  the  case  before  the  Court  below 
was  whether,  notwithstanding  the  erection  of  the  bridge,  a  free 
and  unobstructed  navigation  for  the  passage  of  boats  existed  on 
the  Illinois  side  of  the  river;  and  hence,  necessarily,  whether  or 
not  the  bridge  constituted  an  obstruction  over  that  channel.  If  it 
did  not,  then  the  case  fell  within  the  qualification  of  the  prin- 
ciple as  applied  in  the  Wheeling  Bridge  case.  If  it  did,  then 
clearly  no  defence  was  shewn  to  the  admitted  obstruction  of  that 
part  of  the  river  on  the  Iowa  side. 

I  express  no  opinion  upon  the  question  of  fact,  the  obstruc- 
tion, as  that  question  is  not  reached  according  to  the  decision 
of  a  majority  of  the  Court 

I  am  requested  to  state  that  Mr.  Justice  Wayne  and  Clifford 
concur  in  this  opinion. 


Noonan  tw.  Ln. 

1.  Parol  evidence,  not  inconsistent  with  a  written  instrument,  is 

admissible  to  apply  such  instrument  to  its  subject. 

2.  Where  a  map  or  plat  is  referred  to  in  a  deed  for  the  purpose  of 

fixing  a  boundary,  the  effect  is  the  same  as  if  it  were  copied 
into  the  deed. 

8.  This  is  a  familiar  rule  of  construction  in  all  those  cases  wherein 
no  other  description  is  given  in  the  title-deeds,  than  the 
number  of  the  lot  on  the  Surveyor's  plan  of  a  township  or 
other  large  tract  of  land. 

4   Where  a  plat  is  referred  to  in  a  deed  simply  for  the  purpose  of  . 
fixing  boundary,  the  fact  that  such  plat  was  illegally  made 
does  not  in  any  wise  effect  the  validity  of  the  deed. 

6.  The  Statute  of  Wisconsin  of  1849  permits  a  grantor  out  of  pos- 
session to  make  a  valid  conveyance  of  lands  adversely  held 
hy  another. 
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6.  In  all  cases  where  there  is  adverse  possession,  by  virtue  of  a 

paramount  title,,  of  lands  thus  conveyed,  such  possession  is 
regarded  as  eviction,  and  involves  a  breach  of  the  covenant 
of  warranty. 

7.  Where  the  paramount  title  is  in  the  warrantor  and  the  adverse 

possession  is  tortious,  it  is  no  eviction  either  actual  or  con- 
structive, and  no  action  will  lie  upon  the  covenant. 

8.  A  purchaser  in  the  undisturbed  possession  of  the  land  will  not 

be  relieved  against  the  payment  of  the  purchase-money  on 
the  mere  ground  of  defect  of  title,  there  being  no  fraud  or 
misrepresentation. 

9.  In  such  a  case  he  must  seek  his  remedy  at  law  on  the  coven- 

ants in  the  deed. 

10.  If  there  is  no  fraud  and  no  covenants  to  secure  the  title,  he  is 

without  remedy,  as  the  vendor  selling  in  good  faith  is  not 
responsible  for  the  goodness  of  his  title,  beyond  the  extent 
of  his  covenants  in  the  deed. 

11.  Relief  will  not  be  afforded  upon  the  ground  of  fraud,  unless  it 

be  made  a  distinct  allegation  in  the  bill,  so  that  it  may  be 
put  in  issue  by  the  pleadings. 

12.  Where  a  party  designing  to  1  >reclose  a  mortgage,  notified  the 

morgagor  before  filing  the  bill,  that  he  elected  to  consider 
the  entire  amount  of  the  mortgage  debt  as  due,  he  was  ea- 
titled  to  a  decree  for  the  full  amount  although,  according  to 
the  terms  of  the  bond,  one  of  the  installments  was  not  due 
when  the  bill  was  filed. 

13.  The  equity  jurisdiction  of  the  Courts  of  the  United  States  is 

derived  from  the  Constitution  and  laws  of  the  United  States 
and  their  power  and  rules  of  decision  are  the  same  in  all 
the  States. 

1 4.  Rules  of  decision  established  by  the  Supreme  Court  for  its  own 

government  and  that  of  subordinate  Courts  are  unaffected 
by  State  legislation. 

15.  Without  the  authority  of  a  rule  of  the  Supreme  Court,  a  Dis- 

trict Court  of  the  United  States  has  no  authority  to  direct 
a  mortgagor  to  pay  the  balance  of  debt,  which  may  remain 
unsatisfiied  after  the  sale  of  rlie  .mortgaged  premises 
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Appeal  from  the  District  Court  of  the  United  State*  for  the 
District  of  Wisconsin. 

Mr.  Oillet,  of  District  of  Columbia,  for  Appellant. 

Mr.  Brown,  of  Wisconsin,  for  Respondent. 

Mr.  Justice  SWAYNE.  A  careful  examination  of  the  facts 
disclosed  in  the  record,  is  necessary  to  enable  us  to  arrive  at 
a  proper  solution  of  the  questions  presented  for  our  determi- 
nation. 

Lee  sold,  on  the  1st  day  of  October,  1855,  he  and  his  wife,  by 
.deed  duly  executed,  conveyed  to  Noonan  certain  real  estate 
therein  described,  as  follows : 

"  One  equal  undivided  half  part  or  share  of  that  certain  tract 
of  land  bounded  aad  described  as  follows,  viz. :  Beginuing  iu 
Jh«  centre  of  the  Milwaukie  river,  on  the  centre  of  the  road 
represented  on  the  recorded  plat  of  the  village  of  Mechanicsville 
as  running  east  and  west  between  blocks  five  (5)  and  six  (6)  in 
said  village  of  Mechanicsville ;  running  thence  easterly  in  the 
centre  of  said  street  to  the  centre  of  a  street  running  north  and 
south  between  blocks  three  (3)  and  (5)  in  Mechanicsville  afore- 
said ;  thence  southerly  in  the  centre  of  the  last  mentioned  street 
to  the  centre  of  a  street  running  east  and  west  between  blocks 
tliree  (3)  and  four  (4)  in  said  village  of  Mechanicsville ;  thence 
easterly  in  the  centre  of  said  last  mentioned  street  to  a  point  that 
would  be  intersected  by  a  north  and  south  line  through  the 
middle  of  block  three  (3)  in  Mechanicsville  aforesaid ;  thence 
southerly  on  the  liue  bounding  the  west  ends  of  lots  one  (1),  two 
(2),  three*  (3),  and  four  (4)  in  block  four  (4)  in  Mechanicsville 
aforesaid,  to  south  line  of  said  lot  four  (4)  in  block  four  (4)  afore- 
said ;  thence  easterly  on  the  south  line  of  lot  four  (4)  in  block 
four  (4)  to  the  west  line  of  a  lot  of  land  containing  about  ope- 
half  (|)  an  acre,  represented  on  said  plat  of  Mechanicsville  as 
being  nearly  in  a  square  form  in  the  southeast  corner  of  the 
town  plat  of  Mechanicsville  aforesaid ;  thence  southerly  on  the 
west  line  of  said  last-described  tract  of  land  to  the  south  line  of 
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the  town  plat  of  Mechanicsville ;  thence  easterly  on  said  last 
mentioned  line  to  the  east  line  of  fractional  lot  two  (2)  in  section 
four  (4),  in  township  seven  (7),  north  of  range  twenty-two  (22) 
east ;  thence  south  to  the  south  line  of  said  fractional  lot  two 
(2);  thence  westerly  on  the  south  line  of  said  fractional  lot  two 
(2)  to  the  centre  of  the  Milwaukie  river ;  thence  northerly  In  the 
centre  of  the  Milwaukie  river  as  it  winds  and  turns  to  the  place 
of  beginning.  Also  the  privilege  of  damming  and  flowing  the 
Milwaukie  river  on  said  fractional  lot  two  (2),  as  high  as  said 
river  would  be  raised  by  maintaining  a  dam  at  least  nine  feet 
high,  where  a  certain  dam  was  located  across  said  river,  near  the 
south  line  of  fractional  lot  two  (2),  in  the  year  1837,  as  described 
in  deed  from  Daniel  Bigelow  and  Amasa  Bigclow  to  Herman  V. 
Prentice,  recorded  in  Volume  'C  of  deeds,  on  page  829,  as  to 
flow-water." 

The  deed  contains  a  covenant  of  general  warranty. 

Upon  the  same  day  Noonan  executed  to  Lee  a  mortgage  upon 
the  same  premises,  conditioned  to  secure  the  payment  of  $4,000, 
in  four  equal  annual  instalments,  with  interest  at  the  rate  of  7 
per  cent,  per  annum,  payable  annually,  according  to  the  condi- 
tion of  a  bond  of  the  same  date  executed  by  Noonan  to  Lee; 
and  also  to  secure  the  payment,  by  Noonan,  of  all  taxes  upon 
the  mortgaged  premises.  It  was  further  provided,  that  upon 
any  default  by  Noonan  in  respect  of  the  due  payment  of  prin- 
cipal, interest,  or  taxes,  the  entire  principal  of  the  mortgage  debt 
should,  at  the  option  of  Lee,  thereupon  be  deemed  to  have 
become  due,  and  should,  with  the  interest  thereon,  be  collectable. 

At  the  time  of  the  execution  of  -the  bond,  Lee  made  and 
signed  the  following  endorsement  upon  it : 

44 1  agree,  if  my  title  fails  to  the  property,  for  the  consideration 
of  which  this  bond  is  given,  except  as  against  the  United  States, 
for  the  portion  of  the  river  beyond  the  meandered  line,  that  1 
will  not  enforce  this  bond ;  and  if  any  incumbrance  shall  be 
found,  that  the  amount  of  the  same  shall  be  deducted  from  the 
moneys  to  fall  due  on  this  bond." 

On  the  4th  of  March,  1859,  Lee  filed  his  bill  setting  forth  that 
Noonan  had  paid  nothing  either  of  principal  or  interest  of  the 
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mortgage  debt ;  that  he  had  notified  Noonan  that  he  claimed  the 
entire  debt  to  be  due,  and  praying  for  a  sale  of  the  mortgaged 
premises,  the  payment  of  the  mortgage  debt,  and  for  general 
relief. 

The  decree  finds  the  amount  due  Lee  to  be  $5,267.20 ;  directs 
the  sale  cf  the  mortgage  premises,  the  payment  of  the  mortgage 
debt,  and  the  bringing  of  the  surplus  moneys,  if  there  were  any, 
into  Court,  and  then  provides  that  if  the  moneys  arising  from 
the  sale  were  insufficient  to  pay  the  debt,  interest  and  costs,  that 
the  Marshal  in  his  report  of  the  sale  should  specify  the  amount 
of  the  deficiency,  that  Noonan  should  pay  it  with  interest,  "and 
that  tJie  complainant  may  have  execution  therefor" 

From  this  decree  Noonan  appealed  to  this  Court 

Several  objections  are  made  here  to  the  decree : 

I.  It  is  said  the  deed  is  void  because  it  refers  for  a  part  of  the 
boundaries  to  the  recorded  plat  of  the  town  of  Mechanicsvillc. 

The  law  of  Wisconsin  (revision  of  1849)  requires  that  a  town 
plat  shall  give  "  the  names,  width,  courses,  boundary,  and  ex- 
tent," of  all  streets  and  alleys ;  that  it  shall  be  certified  by  the 
surveyor,  acknowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds,  and  that  it  shall  then,  with  the  certifi- 
cate of  acknowledgment,  be  recorded. 

The  9th  section  of  the  Act  provides  that  if  any  person  "shall 
dispose  of)  offer  for  sale  or  lease"  any  lot  or  part  of  a  lot  before 
these  requirements  are  complied  with,  he  "shall  forfeit  and  pay 
the  sum  of  $25  for  each  and  every  lot  or  part  of  a  lot  sold  or 
disposed  of,  leased  or  offered  for  sale.'9 

This  plat  was  acknowledged  on  the  15th  of  March,  1836,  anc* 
recorded  on  the  15th  of  September,  1855.  It  does  not  give  the 
names,  courses,  boundary  or  length  of  the  streets,  and  it  is  not 
certified  by  the  Surveyor.  The  certificate  of  acknowledgment 
represents  the  plat  as  laid  out  on  the  "  south-east  part  of  the  S. 
B.  quarter  of  section  No.  4  in  T.  No.  7,  in  R.  No.  22  E.,  on  the 
east  side  of  the  Milwaukie  river."  It  was  in  fact  laid  out  on 
fractional  lot  2,  of  the  section  named.  The  southeast  quarter  is 
upon  the  other  side  of  the  section  and  does  not  approach  the 
river.    Lot  2  bounds  upon  the  river.    A  large  lot  delineated  on 
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the  plat  bounding  upon  the  river  is  marked  "reserved  for 
hydraulic  purposes."  An  island  opposite  to  it  is  laid  down  upon 
the  plat.  Fractional  lot  2,  which  is  twice  referred  to  in  the 
boundaries  as  given  in  the  deed,  bounds  upon  the  river.  Parol 
evidence,  not  inconsistent  with  a-written  instrument,  is  admissi- 
ble to  apply  such  instrument  to  its  subject.  The  designation 
of  the  "  southeast  quarter"  in  the  certificate  of  acknowledgment 
was  a  clerical  mistake.  The  maxim  "faho  demonstratio  non 
nocet"  applies.  The  proof  in  the  case  shows  clearly  where  the 
plat  was  in  fact  located.  As  regards  the  statute,  the  plat  was 
fatally  defective  and  afforded  no  warrant  to  the  recording  officer 
for  putting  it  on  record.  Nevertheless,  its  being  there  was  a 
fact,  and  whether  there  or  elsewhere,  the  reference  to  it  in  a 
deed  for  the  purpose  of  fixing  a  boundary,  is  sufficient.  "  That 
is  certain  which  can  be  rendered  certain."  Where  a  map  or 
plat  is  thus  referred  to,  the  effect  is  the  same  as  if  it  were  copied 
into  the  deed.  "This  is  a  familiar  rule  of  construction,  in  all 
those  cases  wherein  no  other  description  is  given  in  the  title 
deeds,  than  the  number  of  the  lot  on  the  Surveyor's  plan  of  a 
township  or  other  large  tract  of  land."  Davis  vs.  Eainesford, 
(17Mass.,  211)  ;  Mclver's  Leasee  vs.  Walker  et  a/.,  (4  Wheat,  445). 

II.  It  is  claimed  that  the  deed  is  void  because  it  was  executed 
to  convey  lots  designated  upon  a  town  plat  not  made  in  con- 
formity to  law,  and  which  it  was  therefore  penal  to  sell. 

No  lots  are  mentioned.  The  plat  is  referred  to  only  for  the 
purpose  of  boundary.  The  land  with  the  boundaries  is  conveyed 
without  reference  to  any  subdivision.  The  fact  that  it  had  been 
illegally  laid  out  and  platted  into  lots  and  streets  does  not  in  any 
wise  affect  the  deed. 

III.  It  is  objected  that  the  deed  from  Prentiss  to  Church  and 
Clark  of  August  4,  1847,  in  Lee  s  chain  of  title,  and  the  deed 
from  Church  and  Clark  to  Lee  of  July  7,  1848,  were  void, 
because  they  were  made  by  grantors  out  of  possession,  when  the 
promises  were  held  adversely  by  other  parties,  under  deeds  ap- 
parently valid. 

At  the  dates  of  those  deeds  the  Coltons  were  in  possession 
ander  a  deed  of  the  22d  of  June,  1847,  from  James  H.  Bogus. 
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The  only  part  of  the  deaoription  in  thai  deed  referring  to  the 
premises  in  controversy  is  as  follows : 

"Twenty-two  acres  of  land  more  or  less  undivided,  in  frac- 
tional lot  number  two  of  section  fonr  in  township  seven,  range 
twenty-two,  together  w.'th  one-half  of  the  water  power  belonging 
to  said  fractional  lot  two,  and  also  all  the  right,  title  and  interest 
of  the  said  parties  of  the  first  part  in  and  to  said  lot  two." 

A  title  to  twenty-two  acres  undivided  would  have  given  the 
grantee  no  right  to  take  exclusive  possession  of  the  mortgage 
premises.  So  far  as  the  record  discloses  the  facts,  it  appears 
that  Rogers  claimed  entirely  under  sales  for  taxes.  It  will 
presently  appear  that  they  gave  him  no  title,  real  or  apparent 
which  he  could  convey  to  another. 

17.  The  tax  deeds. 

It  is  not  denied  that  at  the  time  Lee  conveyed  to  Noonan,  his 
chain  of  title  was  perfect,  unless  it  was  broken  by  one  or  more 
of  the  facts  claimed  by  Noonan  to  have  produced  that  effect.  In 
this  connection  the  tax  deeds  found  in  the  record  are  relied 
upon.  They  consist  of  Exhibits  C,  D,  E,  P,  G,  H,  I,  J,  and  the 
deed  to  Orton  of  the  25th  of  April,  1852. 

(1).  The  deed  last  named  does  not  appear  to  have  been 
recorded.  Possession  under  it  can  therefore  have  no  effect  upon 
the  rights  of  Lee.  The  description  in  the  deed  does  not  cover  the 
premises  in  controversy.  That  part  of  the  description  relied 
upon  is  in  these  words : 

"  Part  of  the  S.  E.  quarter  section  fourth,  T.  7,  R.  22,  bounded 
north  by  Dcmster,  east  by  Jones  and  Bare,  west  by  river,  and 
south  by  Allerding,  (nineten  acres)." 

The  land  in  controversy  is  not  in  the  southeast  quarter  of  the 
section,  and  there  is  nothing  in  the  case  which  shows  what  river 
is  referred  to,  or  where  the  lands  of  Demster  and  the  other  par- 
ties named  are  situated. 

(2).  Exhibit  F,  I,  and  J,  are  duplicates  respectively  of  Exhibits 
H,  C,  and  E,  and  may  be  laid  out  of  view. 

(3).  Exhibits  G,  D,  find  O,  embrace  none  of  the  land  in  cod- 
troversy.    Tins  leaves  only  Exhibits  E  and  II  to  be  examined. 

<4).  Exhibit  "E." 
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This  is  a  deed  to  James  EL  Sogers.  It  bears  date  on  the  17th 
of  February,  1846.  It  recites  a  sale  to  Rogers  on  the  14th  day 
of  December,  1840,  for  the  taxes  of  that  year.  The  description 
embraces  lots  one  and  six  in  block  five  of  the  plat  This  block 
is  within  the  limits  of  the  mortgaged  premises.  At  the  time  of 
the  sale,  and  for  several  years  previous*  Rogers  had  been  in  pos- 
session of  the  mortgaged  premises  under  the  deed  of  the  27th 
of  July,  1837,  from  Prentiss,  to  whom  he  had  given  back  a 
mortgage  of  the  same  date  to  secure  the  purchase-money.  Pren- 
tiss had  proceeded  to  foreclose  the  mortgage,  and  the  premises 
were  sold  under  a  decree  rendered  on  the  26th  of  June,  1840. 
Prentiss  became  the  purchaser,  and  on  the  5th  of  October,  1840, 
received  the  master's  deed  for  the  premises. 

Rogers  being  in  possession,  the  Statutes  of  Wisconsin  required 
him  to  pay  the  taxes,  and  gave  him  an  action  to  recover  the 
money  back,  if  he  were  entitled  to  it,  from  the  party  to  whose 
benefit  the  payment  enured.  (Revised  Statutes  of  18S9,  sec.  14, 
p.  474 

His  relation  to  the  property,  and  to  his  vendor  and  mortgagee 
also,  rendered  it  his  duty  to  make  such  payment  Neither  he  nor 
any  one  claiming  under  him  can  avail  himself  of  a  title  thus 
acquired,  as  against  Prentiss  and  those  claiming  under  him. 
Douglass  vs.  Dangerfield,  (10  O.  Rep.,  152);  Oreps  vs.  Baird,  (8 
0.  S.  R.,  877). 

(5).    Exhibit  "H." 

This  deed  was  also  to  James  H.  Rogers,  and  bears  date  on  the 
28d  of  December,  1846.  It  recites  that  the  sale  was  made  Vo 
Rogers  on  the  9th  of  December,  1889,  for  the  taxes  of  that  year. 

It  embraces  lots  1,  2,  8,  4,  5,  and  6,  in  block  5,  as  delineated 
on  the  plat.  During  all  of  the  year  1839,  Rogers  was  in  posses 
sion  as  the  vendee  of  Prentiss,  and  the  same  remarks  apply  as 
to  Exhibit  "E." 

Underlying  these  deeds  is  another  objection. 

We  have  already  referred  to  the  non-conformity  of  the  town 
plat  to  the  requirements  of  the  statute,  and  the  fact  that  it 
was  penal  to  sell  or  lease  any  lot,  as  such,  which  it  represented 
All  the  witnesses,  including  Orton,  who  claimed  to  be  in  posses 
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sion  of  the  whole  of  fractional  lot  2,  speak  of  it  as  a  "pretended 
plat."    Ortonsays: 

"I  do  not  know  of  such  a  village  as  Mechanicsville  in, fact, 
though  I  have  heard  of  it.  I  do  not  know  where  the  plat  of 
Mechanicsville  is  located,  though  I  know  whore  they  claim  it  is 
located.  I  know  the  land  described  in  the  mortgage  in  the  bill 
of  complaint  from  its  boundaries.*9 

It  does  not  appear  in  the  case  that  any  street  was  ever  im- 
proved, that  any  lot  was  ever  enclosed,  or  that  any  house  was 
ever  built  with  reference  to  the  boundaries  of  any  street  or  lot. 
It  comes  out  incidentally  in  the  evidence  touching  possession, 
that  there  is  but  one  house  on  the  plat,  and  that  it  is  in  a  ruin- 
ous condition  and  unoccupied.  Nothing  is  proved  in  pais, 
recognizing  the  existence  of  the  plat 

Under  these  circumstances  it  may  well  be  doubted  whether 
the  sales  of  lots  for  taxes  were  not  illegal  and  void.     Wheeler 
vs.  Russell,  (17  Mass^  258);  Strong  vs.  Darling  et  al,  (9  O.  Rep 
201). 

We  have  not  found  it  necessary  to  decide  that  question,  and 
we  express  no  opinion  upon  the  subject. 

As  the  facts  are  disclosed  in  the  record,  we  find  no  defect  in 
the  title  of  Lee.  We  find  that  Noonan's  title  has  .not  "failed," 
and  no  encumbrance  upon  the  property  is  shown.  There  has 
been,  therefore,  no  breach  of  the  agreement  endorsed  upon  the 
bond ;  nor  lias  there  been  any  breach  of  the  covenant  of  general 
warranty  in  Lee's  deed  to  Noonan.  The  deed  contains  no  othei 
covenant.  The  Statute  of  Wisconsin  of  1849  permits  a  grantor 
out  of  possession  to  make  a  valid  conveyance  of  lands  adversely 
held  by  another.  In  all  cases  where  there  is  adverse  possession, 
by  virtue  of  a  paramount  title,  of  lands  thus  conveyed,  such 
possession  is  regarded  as  eviction,  and  involves  a  breach  of  the 
covenant  of  warranty.  Where,  as  in  this  case,  the  paramount 
title  is  in  the  warrantor  and  the  adverse  possession  tortious,  it  is 
no  eviction  either  actual  or  constructive,  and  no  action  will  lie 
upon  the  covenant  Randolph  vs.  Meek,  (1  Martin  &  Yerger,  58); 
Moore  v*.Vail,  (17  III,  185);  Bawle  on  Covenants  of  Title,  224) 
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There  is  another  view  of  this  case  which  must  not  be  passed 

over  in  silence. 

It  is  not  claimed  by  Noonan  in  his  answer  that  there  was  an/ 
fraud  or  misrepresentation  on  the  part  of  Lee,  or  that  any  fact 
exists  in  regard  to  the  title  which  was  unknown  to  him  when  he 
bought  the  property.  It  appears  by  the  testimony  of  Orton. 
that  there  was  a  controversy  between  him  and  Noonan  about 
water  power,  and  that  it  has  been  adjusted.  Orton  says :  u  He  " 
(Noonan)  "  has  no  interest  with  me  in  this  land  of  record.  I 
don't  know  that  he  has  any."  "I  dorCt  know  that  I  have  any 
interest  in  the  result  of  this  suit.  I  dont  know  that  I  will  be 
benefitted  in  any  way  by  Noonan's  success  in  this  suit."  This  is 
guarded  and  peculiar  language.  It  is  impossible  to  read  the 
testimony  of  Orton  and  resist  the  conclusion  that  Noonan  bought 
the  property  for  a  purpose,  and  that  having  held  the  title  for 
several  years  without  paying  anything,  and  accomplished  that 
purpose,  he  is  now  seeking,  upon  the  pretence  of  defects  of  title, 
finally  to  avoid  the  payment  of  the  purchase  money,  and  throw 
back  the  property  upon  the  hands  of  his  vendor.  This  ungra- 
cious work  a  Court  of  Equity  will  not  permit  him  to  do. 

If  Noonan  had  gone  into  possession,  and  continued  in  posses- 
sion under  his  deed  from  Lee,  this  elaborate  examination  of  the 
state  of  the  title  would  not  have  been  necessary.  With  reference 
to  that  class  of  cases,  this  Court,  in  Paiton  vs.  Taylor,  (7  How, 
159),  after  referring  to  numerous  authorities,  thus  laid  down  the 
law: 

"  These  cases  will  show  that  a  purchaser  in  the  undisturbed 
possession  of  the  land  will  not  be  relieved  against  the  payment 
of  the  purchase  money,  on  the  mere  ground  of  defect  of  tit'e 
there  being  no  fraud  or  misrepresentation,  and  that  in  such  a 
case  he  must  seek  his  remedy  at  law  on  the  covenants  in  his 
deed.  That  if  there  is  no  fraud  and  no  covenants  to  secure  the 
title,  he  is  without  remedy,  as  the  vendor  selling  in  gciod  faith  is 
nc  t  responsible  for  the  goodness  of  his  title  beyond  the  extent 
of  his  covenants  in  the  deed.  And  that  further  relief  will  not 
be  afforded  upon  the  ground  of  fraud,  unless  it  be  made  a  dia 
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tinct  allegation  in  the  bill,  so  that  it  may  be  put  in  issue  by  the 
pleadings" 

This  doctrine  is  fully  sustained  by  the  best  considered  author* 
ities.  Owning  vs.  Smith,  (2  Seld.,  84) ;  Plat  vs.  Gilchrist,  (3  Sandf. 
&  C.  Rep.,  118);  Butler  vs.  Sill,  (6  Ohio  S.  R.,  217);  Beebe  vs 
Swartout,  (3  Oilman,  162). 

The  proofs  in  this  case  show,  that  before  filing  his  bill,  Lee 
notified  Noonan,  that  he  elected  to  consider  the  entire  amount 
of  the  mortgage  debt  as  due.  This  entitled  him  to  a  decree  for 
the  full  amount,  although  according  to  the  terms  of  the  bond, 
one  of  the  instalments  was  not  due  when  the  bill  was  filed. 
Noyes  vs.  Clark,  (7  Paige,  180). 

It  remains  to  consider  that  part  of  the  decree  which  directs 
Noonan  to  pay  the  balance  which  may  remain  unsatisfied  after 
exhausting  the  proceeds  of  the  mortgaged  premises. 

The  equity  jurisdiction  of  the  Courts  of  the  United  States  is 
derived  from  the  Constitution  and  Laws  of  the  United  States. 
Their  powers  and  rules  of  decision  are  the  same  in  all  the 
States.  Their  practice  is  regulated  by  themselves,  and  by  rules 
established  by  the  Supreme  Court.  This  Court  is  invested  by 
law  with  authority  to  make  such  rules.  In  all  these  respects 
they  are  unaffected  by  State  legislation.  Neves  vs.  Scott,  (13  How., 
270);  Boyle  vs.  Zachary  Turner,  (6  Pet,  658);  Robinson  vs. 
Campbell,  (3  Wheat.,  323). 

A  majority  of  my  brethren  are  of  the  opinion,  and  I  am 
directed  by  them  so  to  announce,  that  in  the  absence  of  a  rule 
of  this  Court  authorizing  it  to  be  done,  it  was  not  competent  for 
the  Court  below  to  make  such  an  order. 

That  part  of  the  decree  is  reversed.  The  residue  is  affirmed. 
The  cause  will  be  remanded  to  the  Court  below  with  instructions 
to  proceed  accordingly. 
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]  Where  a  State  Legislature  authorizes  a  City  to  borrow  money, 
issue  bonds  and  tax  all  the  property  in  the  city  to  pay  it, 
this  is  not  a  contract  with  the  bondholders,  that  the '  State 
shall  not  afterwards  exercise  her  power  to  modify  the  taxation, 
or  exempt  portions  of  the  property  from  taxation. 

i.  The  fact  that  a  State  by  an  Act  of  her  Legislature,  has  stripped 
herself  of  any  portion  of  her  sovereignty,  is  not  to  be  assumed 
.  unless  the  language  used  is  too  clear  to  admit  of  doubt. 

8.  If  such  a  contract  existed  and  if  a  subsequent  law  exempted 
some  portion  of  the  property,  it  does  not  lie  in  the  mouth  of  a 
property-holder  in  the  City  to  complain  of  it  on  the  score  of 
bad  faith  to  the  bondholders,  if  the  bondholders  themselves 
are  silent. 

4.  A  law  authorizing  a  public  corporation  to  contract  a  debt,  and 
pay  it  by  means  of  a  tax,  is  not  liable  to  the  objection,  that  it 
takes  private  property  for  public  purposes  without  compen- 
sation ;  for  that  clause  of  the  Constitution  is  a  limitation,  not 
on  the  taxing  power,  but  on  the  right  of  eminent  domain. 

6.  The  levying  of  taxes  by  a  public  corporation  under  the  authority 
of  State  law,  is  the  exercise  of  the  taxing  power,  as  much  as 
the  taxation  of  the  citizens  directly,  for  the  support  of  the 
State  Government. 

6.  The  Constitution  of  Wisconsin,  requires  the  rule  of  taxation  to 
be  uniform ;  and  this  means,  that  all  kinds  of  property  not 
absolutely  exempt,  must  be  taxed  alike,  by  the  same  standard 
of  valuation,  equally  with  other  taxable  property,  and  co-exten- 
sively  with  the  Territory  to  which  it  applies 

1.  A  tax  for  a  special  purpose  upon  the  City  of  Sheboygan  and 
levied  exclusively  upon  real  property,  was  a  discrimination  in 
favor  personal  property,  in  conflict  with  the  Constitution  ot 
the  State,  and  therefore  void. 

Appeal  from  the  District  Court  of  the  United  States  for  th« 
District  of  Wisconsin. 


Mr.  DaoliUle,  of  Wisconsin,  for  Appellant. 
Mr.  ffowe,  of  Wisconsin,  for  Appellee. 
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Mr.  Justice  SW  AYNE.  This  is  a  suit  in  equity  brought  here 
by  appeal  from  the  District  Court  of  the  United  States  for  the 
District  of  Wisconsin.    The  bill  states  as  follows : 

The  complainant  is  the  owner  of  a  large  amount  of  real  estate 
in  the  City  of  Sheboygan,  which  is  described  in  the  bill. 

On  the  17th  of  January,  1864,  the  Legislature  passed  an  act 
entitled  "an  Act  to  authorize  the  City  of  Sheboygan  to  aid  in 
the  construction  of  a  railroad."  This  Act  authorized  the  Com- 
missioners named  in  it  to  borrow  $100,000  upon  the  credit  of  the 
City  to  be  invested  in  the  capital  stock  of  a  Railroad  Company, 
authorized  to  construct  a  railroad  from  the  City  of  Sheboygan 
westwardly  by  way  of  Fon  du-lae  to  the  Mississippi  River,  and 
to  issue  therefor  the  bonds  of  the  City  according  to  the  pro- 
visions of  the  act. 

The  act  further  provided  that  the  City  should  annually  levy 
?i  tax  upon  all  the  taxable  property  of  the  City  sufficient,  in  ad- 
dition to  the  dividends  upon  the  shares  of  its  stock  in  the  Com 
pany,  to  pay  the  interest  upon  the  bonds. 

The  act  also  authorized  the  City  Council  to  submit  to  the 
qualified  voters  of  the  City  the  question  whether  the  further 
sum  of  $100,000  should  be  raised  and  invested  in  the  same  man- 
ner as  the  first  $100,000. 

By  an  act  of  the  Legislature  of  the  28th  of  March,  1866, 
entitted,  "  An  Act  to  authorize  the  City  of  Sheboygan  to  aid  in 
the  construction  of  the  Sheboygan  and  Mississippi  Railroad,"  the 
City  Council  was  authorized  to  subscribe  $60,600  to  the  capital 
stock  of  the  Company,  and  to  increase  the  amounjt  of  sub- 
scription from  time  to  time  until  the  aggregate  should  reach  the 
sum  of  $100,000.  The  instalments  upon  the  stock  subscribed 
were  to  be  paid  by  the  levy  of  an  annual  tax  upon  all  the  real 
estate  in  the  City — not  exceeding  $25,000  in  any  one  year — 
until  the  whole  amount  of  the  subscriptions  should  be  paid. 

Under  .these  Acts  the  City  has  made  loans  and  issued  its 
bonds  therefor  to  the  amount  of  $200,000. 

The  Legislature  passed  a  subsequent  Act,  which  is  as  follows : 

"  Section  1.  All  taxes  hereafter  levied  by  the  Common  Council 
of  the  City  of  Sheboygan  for  the  (payment)  of  principal  o? 
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interest  of  any  bonds  issued  or  to  be  issued  by  said  CStj  to  aid 
in  the  construction  of  any  railroad,  plank  road,  or  for  any  im- 
provement of  the  harbor  at  the  month  of  the  Sheboygan  Biver, 
shall  be  levied  by  said  Council  on  the  real  estate  of  said  City 
exclusively. 

"Sec  2.  All  acta  or  parts  of  acta  that  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 

"Sec  3.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

"  Approved  March  7,  1857." 

In  the  year  1857,  the  City  Council  under  the  last  named  act, 
levied  a  tax  upon  all  the  real  estate  within  the  limits  of  the  City 
of  six  cents  upon  each  dollar  of  the  valuation  thereof  "  for  its 
harbor  loans,  railroad  and  plank  road  bonds,"  "  and  did  not  levy 
said  sum  or  any  part  thereof  upon  any  other  kind  of  property 
within  said  City  of  Sheboygan  for  the  said  harbor  loans,  railroad 
and  plank  road  bonds,  but  levied  the  tax  for  the  payment  of  the 
interest  upon  those  specific  objects  entirely  and  solely  out  of  the 
real  estate  within  said  City  limits ;  and  that  the  real  estate  above 
stated  and  set  forth  in  this  complaint  was  included  in  and  was 
taxed  at  the  rate  aforesaid,  and  for  the  purpose  aforesaid.n 

At  the  time  this  tax  was  levied,  there  was  personal  property 
in  the  city  of  Sheboygan  to  the  amount  of  three  or  four  hundred 
thousand  dollars;  liable  to  taxation,  and  upon  which  no  tax  was 
levied  for  either  of  said  purposes  for  the  year  1857.  The  Act 
of  March  7th,  1857,  and  the  tax  levied  under  it>  are  alleged  to 
be  void.  Defendant,  Geele,  is  the  Treasurer  of  said  City,  and  as 
such  authorised  to  execute  deeds  for  land  sold  for  taxes  when 
the  time  for  redemption  expires.  The  defendants*  property  in 
the  City  has  been  sold  for  said  tax  and  bought  in  by  the  City. 
Geele  threatens  to  execute  deeds  to  the  City  for  the  same.  The 
time  for  redemption  is  about  to  expire. 

The  deeds,  it  is  alleged,  will  cast  a  cloud  upon  complainant's 
title,  embarrass  him  in  disposing  of  the  property,  and  render  is 
less  valuable  to  him.  The  'prayer  of  the  bill  is,  that  the  Trea- 
surer be  perpetually  enjoined  from  executing,  and  the  City  from 
receiving,  suet  deeds,  and  for  general  reliel    The  complainant 
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subsequent! y  filed  an  amended  bill,  in  which  it  was  claimed  that 
the  Act  of  1867,  and  the  tax  levied  under  it,  were  void,  because 
the  Act  of  1854  provided  that  a  tax  should  be  levied  upon  all 
the  taxable  property  of  the  City  for  the  payment  of  said  bonds, 
that  the  bonds  were  issued  and  taken  upon  the  faith  of  that  act 
and  that  its  provisions  constitute  a  contract  with  the  bond 
holders,  which  the  Act  of  1857  seeks  to  violate. 

The  defendants  demurred,  and  the  Court  sustained  the  de 
murrer. 

Was  there  such  a  contract  as  is  averred  in  the  amended  bill  ? 

The  Act  of  1864  authorized .  the  borrowing  of  money,  the 
issuing  of  bonds,  and  the  levying  of  a  tax  upon  all  the  property 
in  the  City,  for  the  purposes  specified.  The  imposition,  modifi 
cation,  and  removal  of  taxes,  and  the  exemption  of  property  from 
each  burdens,  is  an  ordinary  exercise  of  the  power  of  State 
sovereignty.  There  is  no  pledge,  express  or  implied,  that  this 
power  should  not  thereafter  be  exercised. 

Admitting  that  the  State  could  enter  into  such  an  engagement, 
there  is  no  evidence  that  it  did.  This  fact  should  never  be 
assumed  unless  the  language  used  be  too  clear  to  admit  of  doubt. 
If  the  agreement  existed,  the  complainant  is  not  in  a  position  to 
make  the  question.  There  is  no  allegation  that  the  tax  levied 
is  insufficient.  We  hear  of  no  complaint  from  the  bondholders. 
They  are  not  before  us.  It  does  not  belong  to  the  complainant, 
vicariously,  to  enforce  their  contract  and  protect  their  rights. 

The  objection,  that  these  acts  take  private  property  for  public 
purposes  without  compensation,  and  hence  are  within  the  prohi- 
bition of  the  State  constitution  upon  that  subject,  is  also  without 
foundation.  That  clause  of  the  Constitution  refers  solely  to  the 
exercise,  by  the  State,  of  the  right  of  eminent  domain.  Tlie 
People  vs.  The  Mayor  of  Brooklyn,  (4  Corns.*,  419). 

Is  the  Act  of  1857  invalid,  because  it  requires  the  tax  in 
question  to  be  levied  exclusively  upon  the  real  estate  of  the 
city  ? 

The  provisions  of  the  State  Constitution,  to  winch  our  atten- 
tion has  been  called,  as  bearing  upon  the  subject,  are  the 
following : 

vol.il  88 
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Art.  Vlll.  "  Sec.  1. — The  rule  of  taxation  shall  be  uniform, 
and  taxes  shall  be  levied  upon  such  property  as  the  Legislature 
shall  prescribe." 

Art.  XL  "  Sec.  8. — It  shall  be  the  duty  of  the  Legislature,  and 
they  are  hereby  required,  to  provide  for  the  organization  of 
cities  and  incorporated  villages,  and  to  restrict  their  power  of 
taxation,  assessment,  borrowing  money,  contracting  debts,  and 
loaning  their  creditt  so  as  to  prevent  abuses  in  assessments  and 
taxation,  and  in  contracting  debts,  by  such  municipal  corpo 
rations." 

The  Revised  Statutes  of  Wisconsin,  title  6,  chap.  18,  page 
200,  provide  as  follows : 

"  Sec.  1.  All  property,  real  and  personal,  within  this  State,  not 
expressly  exempted  therefrom,  shall  be  subject  to  taxation  in 
the  manner  provided  by  law." 

"Sec.  4.  The  following  property  shall  be  exempt  from 
taxation : 

"All  property,  real  and  personal,  of  the  United  States  and 
of  .this  State.  All  public  or  corporate  property  of  the  several 
counties,  cities,  villages,  towns  and  school  districts  in  this 
State."    •    •    • 

"All  property  exempt  by  law  from  execution,  not  exceeding  in 
value  $200. 

"The  personal  property  of  all  literary,  benevolent,  charitable 
and  scientific  institutions  within  this  State,  and  such  real  estate 
as  shall  be  actually  occupied  by  them  for  the  purposes  for  which 
they  have  been  or  shall  be  organized." 

"All  houses  of  public  worship,  and  the  lots  on  which  they  are 
situate,"  &c. 

"AH  public  libraries,  and  the  real  and  personal  property 
belonging  to  or  connected  with  the  same. 

"The  property  of  all  Indians,  who  are  not  citizens,  except  the 
lands  held  by  them  by  purchase. 

"The  personal  property  of  persons,  who,  by  reason  of  m 
firmity,  age  and  poverty,  may,  in  the  opinion  of  the  assessors,  be 
unable  to  contribute  towards  the  public  charges. 
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"  All  property,  real  and  personal,  belonging  to  any  agricultural 
society  in  this  State."    *    *    * 

No  other  property  is  exempted. 

In  Weeks  vs.  The  City  of  Milioaukie,  et  aJ7  (10  Wis.  Rep.,  242, 
Mr.  Justice  Payne,  referring  to  "the  provision  of  Article  II., 
Sec.  3,  requiring  the  Legislature,  in  establishing  municipal  cor- 
porations, 'to  restrict  their  powers  of  taxation  so  as  to  prevent 
abuses,  &o.,"  says,  "Restrictions  may  be  and  undoubtedly  are 
necessary  to  prevent  abuses  which  may  not  amount  to  a  viola- 
tion of  the  rule  of  uniformity.  There  may  be  uniform  abuse  of 
thQ  taxing  power  by  reckless  and  improvident  management  on 
the  part  of  these  local  authorities,  and  I  think  the  provision  last 
mentioned  was  designed  to  give  further  protection — in  addition 
to  that  furnished  by  the  rule  of  uniformity." 

Such  was  the  unanimous  judgment  of  the  Court.  Concurring 
in  that  opinion,  we  lay  this  section  of  the  Constitution  out  of 
view. 

In  Knowlton  vs.  The  Supervisors  of  Bock  County,  (9  Wis.  Rep., 
410,)  the  section  requiring  uniformity  of  taxation  underwent  an 
able  and  exhaustive  examination.  The  Court  affirmed  the 
following  propositions : 

"  The  levying  of  taxes  by  the  authorities  of  a  county,  city,  or 
town,  for  their  support  is  as  much  an  exercise  of  the  taxing 
power  as  when  levied  directly  by  the  State  for  its  support.  The 
State  acts  by  the  municipal  governments,  and  their  acts  in  levy- 
ing taxes  are  as  much  the  act  of  the  State  as  if  the  State  acted 
by  its  own  officers. 

"  The  Constitution  of  the  State  requires,  as  a  rule  in  levying 
taxes,  that  the  valuation  must  be  uniform  and  in  all  cases  alike 
or  equal,  operating  alike  upon  all  the  taxable  property  through- 
out the  territorial  limits  of  the  State  or  municipality  within 
which  the  tax  is  to  be  raised.  And  where  the  Legislature  pre- 
icribed  a  different  rule,  the  act  is  a  departure  from  the  constitu 
don  and  therefore  void. 

"  The  Constitution  has  fixed  one  unbending  uniform  rale  of 
taxation  for  the  State,  and  property  cannot  be  classified  and 
taxed  as  classed  by  different  rules. 
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"  The  provision  of  the  Constitution,  that  taxes  shall  be  levied 
upon  such  property  as  the  Legislature  shall  prescribe,  does  not 
sanction  '  a  discrimination  which  provides  for  taxing  a  particular 
kind  of  property  for  the  support  of  Government  by  a  different 
rule  from  that  by  which  other  property  is  taxed ;  for  when  tho 
kind  of  property  is  prescribed  the  rule  of  taxation  must  be 
uniform.  All  kinds  of  property  must  be  taxed  uniformly,  or  be 
absolutely  exempt." 

In  this  case,  under  the  provisions  of  the  charter  of  the  City 
of  Janesville,  lands  within  the  City  limits  laid  out  into  City  lots, 
and  other  lands  not  so  laid  out,  had  been  taxed  at  different 
rates,  and  the  property  of  the  plaintiff  had  been  sold  for  the  non- 
payment of  the  taxes.  The  Court  held  the  tax  void,  and  enjoined 
the  treasurer  from  executing  deeds  to  the  tax  purchasers. 

In  the  case  of  Weeks  vs.  The  City  ofMxlwaukie  ti  al,  (10  Wis. 
Rep.,  242,)  the  preceding  case  was  considered  and  approved  by 
the  Court.  The  proposition  that  the  constitutional  provision 
requiring  the  "role  of  taxation  to  be  uniform"  extends  to  muni- 
cipal corporations,  and  that  the  constitutional  provision  requiring 
the  Legislature  to  restrict  their  powers  of  taxation  was  only 
intended  to  furnish  a  further  protection,  were  expressly  and 
unanimously  re-affirmed.  They  held  further,  that  where  the 
assessors  of  the  City  of  Milwaukie,  in  obedience  to  an  ordinance 
of  that  City,  omitted  to  assess  property  to  the  value  of  $150,000, 
which  ought  to  have  been  assessed,  and  that  property  was  thereby 
exempted  from  taxation,  the  omission  was  fatal  to  the  entire  tax, 
and  that  the  complainant's  taxes  being  increased  by  the  omission 
he  was  entitled  to  an  injunction  to  restrain  the  sale  of  his  lands 
for  such  illegal  taxes. 

In  Sanderson  vs.  Oross,  (10  Wis.  Rep.,  282),  the  doctines  of 
Knowltm  vs.  The  Supervisors  of  Rock  County,  were  again  unani- 
mously approved. 

In  their  opinion  the  Court  adopt  the  following  language,  from 
the  City  of  Zanesvilk  vs.  Richards,  (5  Ohio  State  Rep.,  689) 
•The  General  Assembly  is  no  longer  invested  with  the  discretion 
to  apportion  the  tax,  and  to  determine  upon»what  property  and 
in  what  proportion  the  burden  shall  be  laid.    A  uniform  rate 
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per  cent  must  be  levied  upon  all  property  subject  to  taxation 
according  to  its  true  valuation  money,  so  that  all  may  bear  an 
equal  burden." 

The  Ohio  case  was  decided  under  provisions  in  the  Constitu- 
tion of  that  State  similar  to  those  in  the  Constitution  of  Wis- 
consin, to  which  we  have  referred. 

In  the  Attorney- General  vs.  The  Winnebago  Lake  and  Fox 
River  Plank  Road  Company,  (11  Wis.  Rep.  42),  the  Court  say: 
"It  cannot  be  denied  that  under  the  power  of  exemption  unjust 
enactments  in  respect  of  the  power  of  taxation  might  be  made. 
But  those  who  framed  the  Constitution  did  not  see  fit  to  prevent 
such  evils  by  depriving  the  Legislature  of  the  power.  But  they 
did  provide  that  whatever  property  was  made  taxable  at  all 
should  be  taxed  by  a  uniform  rule,  which  was  designed  to 
secure  equality  in  the  burdens  as  between  the  different  kinds 
of  taxable  property,  but  of  course  not  as  between  property  tax- 
able and  that  not  taxable." 

The  Court  refer  with  approbation  to  the  Exchange  Bank  of 
Columbus  vs.  Mines,  (8  O.  S.  Rep.,  1.)  In  that  case  the  Supreme 
Court  of  Ohio,  say:  "Taxing  is  required  to  be  by  a  'uniform 
rule1 — that  is,  by  one  and  the  same  unvarying  standard.  Tax- 
ing by  a  uniform  rule  requires  uniformity  not  only  in  the  rate 
of  taxation,  but  also  uniformity  in  the  mode  of  assessment  upon 
the  taxable  valuation.  Uniformity  in  taxing  implies  equality 
in  the  burden  of  taxation,  and  this  equality  of  burden  cannot 
exist  without  uniformity  in  the  mode  of  assessment,  as  well  as 
the  rate  of  taxation.  But  this  is  not  all.  The  uniformity  must 
be  coextensive  with  the  territory  to  which  it  applies.  If  a  State 
tax,  it  must  be  uniform  all  over  the  State.  If  a  county  or  city 
tax,  it  must  be  uniform  throughout  the  extent  of  the  territory 
to  which  it  is  applicable.  But  the  uniformity  in  the  rule  required 
by  the  Constitution  does  not  stop  here.  It  must  extend  to  all 
property  subject  to  taxation,  so  that  all  property  may  be  taxed 
alike— equally — which  is  taxing  by  a  uniform  rule." 

We  forbear  to  examine  the  soundness  of  the  conclusions  of  the 
Supreme  Court  of  Wisconsin.  They  need  no  support  at  our 
hands.    We  could  add  nothing  to  what  they  have  so  well  and 


618  SUPREME   COURT. 

Oilman  yb.  City  of  Sheboygan. 

ably  said  in  vindication  of  their  own  views.  Such  a  discussion 
would  encumber  this  opinion  without  throwing  any  new  light 
upon  the  subject. 

Acting  upon  a  principle,  recognized  in  its  administration 
from  the  earliest  period  of  its  history,  this  Court  considers  itself 
bound  in  cases  like  this,  to  follow  the  settled  adjudications  of  the 
highest  State  Court,  giving  constructions  to  the  Constitution  and 
laws  of  the  State.   (Leffingwett  vs.  Warren,  decided  at  this  term.) 

The  bill  avers  that  at  the  time  the  tax  complained  of  was 
levied,  there  was  personal  property  in  the  city,  of  the  value 
of  from  $300,000  to  $400,000,  liable  to  taxation.  The  de- 
murrer admits  this  fact.  The  statute  prescribing  the  property 
to  be  taxed,  and  that  to  be  wholly  exempted  from  taxa- 
tion, shows  that  this  personal  property  must  have  been 
taxed  for  other  purposes.  This  tax  was  levied  exclusively  upon 
the  real  estate  of  the  City.  That  was  a  discrimination  in  favor 
of  the  personal  property.  It  was  beyond  the  constitutional 
power  of  the  Legislature  to  make  any  discrimination.  Property 
must  be  wholly  exempted  or  not  exempted  at  all.  No  partial 
exemption  or  discrimination  is  permitted.  To  impose  certain 
taxes  exclusively  upon  one  class  of  taxable  property  is  as  much 
a  discrimination  as  to  vary  the  rates  of  the  same  or  other  taxes 
upon  different  classes  of  property. 

The  latter  was  attempted  to  be  done,  as  has  been  shown,  in 
the  City  of  Janesville.  The  tax  was  adjudged  to  be  utterly 
void. 

The  same  result  must  follow  here. 

A  case' illustrating  more  strongly  than  the  case  before  us,  the 
the  wisdom  of  the  rule  of  the  Constitution,  as  thus  interpreted, 
and  the  injustice  which  may  be  done  in  departing  from  it,  can 
hardly  be  imagined. 

The  Court  below  erred  in  sustaining  the  demurrer  and  dis- 
missing the  bill. 

The  decree  is  reversed,  and  the  cause  remanded  for  furthei 
proceedings  in  conformity  with  this  opinion. 
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Grifting  vs.  Gibb. 

1  If  a  bill  in  equity,  brought  by  the  proprietor  of  a  City  lot,  avers 

that  the  rights  of  the  plaintiff  are  illegally,  wrongfally  and  in- 
juriously affected  by  the  acts  of  the  defendants,  the  bill  on  its 
fkce  entitles  the  plaintiff  to  relief. 

2  The  defendant  cannot  sustain  a  demurrer  to  such  a  1)411  on  the 

ground  that  he  was  justified  by  an  act  of  State  Legislature. 

3.  The  Court  is  bound  to  notice  judicially  the  laws  of  the  State 

defining  the  limits  of  a  City,  in  cases  where  the  pleadings  make 
it  proper  to  do  so ;  but  not  on  a  demurrer,  where  the  acts,  aa 
stated  in  the  bill,  make  it  the  duty  of  the  Court  to  rule  in 
favor  of  the  plaintiff 

4.  A  demurrer  is  a  denial  in  form  and  substance  of  the  plaintiff's 

right  to  have  his  case  considered  in  a  Court  of  equity,  and  aa 
admission  of  all  its  allegations  that  are  properly  pleaded* 

Appeal  from  the  decree  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California. 

Frederick.  Griffing  filed  his  bill  in  the  District  Court  against 
Daniel  Gibb  and  Donald  Fraser,  averring  that  he  was  the  owner 
of  two  ,lots  in  San  Francisco  which  originally  fronted  on  the 
natural  shore  of  the  baj  with  bold  deep  water  in  front ;  that  he 
bought  this  property  with  a  view  to  its  water  front ;  that  he 
built  ware  houses  and  a  wharf  on  it  to  which  ships  of  the  largest 
size  could  come ;  that  when  he  commenced  his  improvements 
there  was  no  sign  of  any  streets  near  him  which  interfered  with 
his  access  to  the  water,  the  lines  of  Filbert  and  Battery  streets 
being  defined  only  on  the  City  maps ;  that  the  defendants  are 
engaged  in  filling  up  a  certain  part  of  the  bay  in  a  way  which 
will  prevent  ships  from  coming  to  his  ware-house— the  part  to 
be  thus  filled  up  being  a  lot  of  one  hundred  varas  square, 
covered  by  navigable  tide-water,  and  situate  between,  and  form- 
ing, the  northeast  corner  of  Filbert  and  Battery  streets  as  defined 
on  the  City  map.  The  plaintiff  asserts  that  these  acts  of  the 
defendants  are  in  violation  of  his  rights,  injurious  to  the  public, 
and  contrary  to  the  Constitution  and  Laws  of  the  United  States 
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and  of  the  State  of  California,  and  therefore  prays  for  a  per- 
petual injunction. 

To^this  bill  the  defendants  demur ;  the  Court  sustained  the 
demurrer,  and  the  plaintiff  haying  failed  to  amend  the  bill 
within  the  time  limited  by  the  rule  of  Court,  a  final  decree  was 
passed,  dismissing  the  bill.  Thereupon  the  plaintiff  took  an 
appeal  to  this  Court. 

Mr.  Hepburn  and  Mr.  Wilkins,  of  California,  for  the  appellant, 
insisted  that  the  bill  was  erroneously  dismissed.  The  plaintiff 
on  the  facts  averred  in  the  bill  and  admitted  in  the  demurrer, 
was  entitled  to  relief.  He  could  only  be  defeated  by  proof,  that 
Battery  and  Filbert  streets  were  legally  extended  by  the  proper 
authorities.  The  bill  avers  that  they  were  not  legally  or  offi- 
cially laid  out.  The  right  of  the  defendants  to  do  die  thing 
complained  of,  so  far  from  being  admitted  in  the  bill,  is  expressly 
averred  to  be  wrongful. 

jjfr.  Latham,  of  California,  and  Mr.  Black,  of  Pennsylvania, 
for  the  appellee,  maintained  the  correctness  of  the  decree  on  the 
grounds:  that, 

1.  The  bill  indicates  distinctly  the  locus  in  quo  of  the  acta 
complained  of  as  being  on  a  lot  between  certain  streets  defined 
on  the  City  map. 

2.  This  Court,  as  well  as  the  District  Court,  is  bound  to 
notice,  judicially,  the  public  laws  of  a  State  and  the  acts  of 
public  corporations  done  in  pursuance  of  them. 

.8.  The  laws  of  California  and  the  acts  of  the  City  Govern- 
ment are  here  produced,  and  show  that  the  place,  which  the 
defendants  are  filling  up,  is  a  parVbf  the  City  covered  by  lots 
and  streets,  and  not  public  waters  %f  the  bay. 

4.  The  laws  of  California  which  relate  to  this  subject  are  not 
unconstitutional. 

6.  The  averment  that  the  act  of  the  defendants  was  wrongful 
is  not  to  be  taken  as  admitted  by  the  demurrer.  The  demurrer 
admits  the  facts  set  forth  in  the  bill  but  not  the  legal  oonclu 
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Mr.  Justice  WAYNE.  This  is  an  appeal  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of 
California. 

The  complainant  seeks  to  obtain  a  perpetual  injunction  to 
restrain  the  defendants  from  piling  and  improving  a  lot  of  land 
claimed  by  them,  which  is  said  in  the  bill  to  be  within  the  inside 
of  the  water  front  line  of  the  city  of  San  Francisco,  and  always 
covered  by  the  tidewaters  of  the  bay.  He  states  that  he  is  the 
owner  in  fee  simple,  and  is  in  possession  of  two  parcels  of  land  ; 
the  first  beginning  at  a  point  where  the  east  line  of  Sanson  street 
intersects  the  south  line  of  Filbert  street,  running  thence  south- 
wardly along  the  east  line  of  Sanson  street  1S7  feet ;  thence  ipast, 
at  right  angles  to  Sanson  street,  275  feet ;  thence  north,  parallel 
with  Sanson  street,  137  J  feet,  to  a  point  in  range  with  the  ftuth 
line  of  Filbert  street ;  thence  west  275  feet  to  the  point  ofbegin 
ning.  The  second,  "  A  lot  beginning  at  a  point  where  the  east  line 
of  Sanson  street  intersects  the  northern  line  of  Filbert  street ; 
thence  north  along  the  east  line  of  Sanson  street  137 J  feet; 
thence  at  right  angles  to  Sanson  street  275  feet ;  thence  south, 
parallel  with  Sanson  street,  137}  feet,  to  a  point  in  range  with 
the  north  Hue  of  Filbert  street;  thence  275  feet  to  the  place  of 
beginning." 

The  complainant  asserts  that  he  is  in  the  exclusive  occupation 
and  possession  of  both  lots  of  land  under  a  title  in  fee ;  that  he 
has  buildings  and  improvements  upon  them  of  the  value  of 
$200,000.  He  further  avers  that  his  lots  originally  fronted  on 
and  were  a  part  of  the  natural  shore  of  the  bay  of  San  Francisco; 
that  they  had  a  deep  and  high  bank  in  the  rear,  with  a  bold  and 
deep  water  in  front,  where  the  tide  ebbed  and  flowed,  where 
ships  of  the  largest  class  navigated  in  safety  to  receive  and  dis- 
charge cargo.  Passing  over  other  allegations  in  the  bill  not 
necessary  to  be  mentioned  in  this  connection,  the  complainant 
asserts  that  he  commenced  to  make  his  improvements  in  the 
year  1851,  and  that  he  had  used  and  enjoyed  them  for  the 
purposes  for  which  they  had  been  constructed,  until  interfered 
with  by  the  defendants,  having  piles  driven  in  front  of  his 
premises,  under  the  navigable  waters  of  the  bay,  extending  over 
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a  space  of  275  feet  square.  That  the  defendants  assert,  notwith- 
standing his  remonstrances  against  sbch  piling,  that  they  have  a 
right  to  drive  them,  and  deelare  it  to  be  their  intention  to  build 
a  wharf  upon  a  lot  which  they  claim,  situate  as  follows :  Begin- 
ning at  the  northeast  corner  formed  by  the  extended  lines  of 
Filbert  and  Battery  streets,  being  a  lot  of  land  covered  by  the 
navigable  tide  of  the  bay  of  San  Francisco,  &c.y  Ac.,  where  ships 
of  the  largest  class  habitually  pass  and  repass  in  their  approaches 
to  the  complainant's  warehouses.  It  is  then  averred  that  if  the 
piling  shall  be  done  at  that  point  that  it  will  interfere  with  the 
public  use  of  the  harbor  and  .the  bay,  obstruct  the  navigation, 
divert  the  tide  from  its  usual  flow  and  ebb,  change  its  current; 
and  shallow  the  water  by  deposits  of  sediment,  as  it  has  already 
done,  there  being  shallower  water  at  the  point  designated  than 
there  had  been  before  the  defendants  wrongfully  began  to  pile 
there,  and  particularly  so  in  front  of  the  complainant's  premises, 
than  there  had  been  when  he  began  to  improve  his  premises  in 
the  year  1851 ;  that  the  depth  of  the  water  there  is  being  con- 
stantly lessened  by  said  piling,  greatly  to  the  complainant's 
pecuniary  loss,  and  will  be  to  his  irreparable  injury  unless  the 
defendants  shall  be  restrained  from  continuing  their  unlawful  act* 
by  an  injunction,  and  by  a  decree  of  the  Court  for  the  abatement 
of  the  defendants'  piling  as  a  nuisance.  That  the  piling  which 
has  been  done  by  the  defendants  is  contiguous  to  his  premises ; 
that  it  is  on  a  lot  covered  by  the  ebb  and  flow  of  the  tide  of  the 
bay  of  San  Francisco,  and  that  the  defendants  claim  the  lot  to 
be  within  the  City  of  San  Francisco. 

The  defendants  filed  a  general  demurrer  to  the  bill.  We 
think  that  the  Court  erred  in  sustaining  it,  and  in  dismissing  the 
bill  of  the  complainant  for  want  of  an  amendment,  which  the 
Court  directed  to  be  made  by  the  next  rule  day.  On  the 
demurrer  the  ruling  of  the  Court  should  have  been  for  the 
complainant,  instead  of  which  the  Court  dismissed  his  bilL  The 
only  point,  in  our  view  of  the  case,  when  it  was  on  its  hearing 
in  the  Court  below,  was,  whether  the  complainant  had  not 
shown,  by  the  facts  stated  on  the  face  of  his  bill,  artificial  as  it 
may  be  in  point  of  form,  a  case  for  relief  within  the  jurisdiction 
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of  a  Coon  of  Equity.  We  think  it  to  be  so,  and  shall  remand 
it  to  the  Court  below  for  amendment  and  further  procedure,  as 
in  the  judgment  of  that  Court,  the  case  may  require. 

We  further  observe  that  the  filing  of  a  general  demurrer  was 
uot  in  the  pleadings,  and  facts  of  the  case  a  proper  defence.  The 
defendants  might  have  resorted  to  a  plea  alleging  matter,  which, 
if  appearing  on  the  face  of  the  bill,  would  have  been  a  good 
cause  of  demurrer,  or  the  bill  should  have  been  answered. 
The  demurrer  filed  was  a  denial  in  form  and  substance  of  the 
right  of  complainant  to  have  his  case  considered  in  a  Court  of 
Equity,  but  an  admission  that  all  the  allegations  of  it  which 
were  properly  pleaded  were  true.  In  respect  to  what  was  said 
in  the  argument  that  this  Court  would,  on  the  general  demurrer 
of  the  defendants,  judicially  notice  the  Acts  of  California  relating 
to  the  harbor  of  San  Francisco,  and  particularly  of  the  Water 
Lot  Act  of  the  26th  March,  1851,  we  will  only  remark  that  we 
should  do  so  if  the  pleading  in  the  case  was  such  as  permitted  it 
to  be  done,  and  if  we  did  not  think,  as  we  have  already  said, 
that  upon  that  plea  that  the  cause  should  not  have  been  dis- 
missed, and  that  the  Courts  should  have  ruled  in  favor  of  the 
complainant ;  and  it  is  now  here  ordered,  adjudged  and  decreed 
by  tbis  Court,  that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby  reversed,  each  party  paying 
his  own  costs  on  tbis  appeal  in  this  Court,  and  that  this  cause 
be,  aud  the  same  is  hereby  remanded  to  the  said  Circuit  Court 
for  further  proceedings  to  be  had  therein,  in  conformity  to  the 
opinion  of  this  Court 
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BROKSON  VS.  ItAILBOAD  COMPANY. 

1,  Where  a  Railroad  Company,  at  different  times,  executed  two  mort- 

gages on  distinct  portions  of  its  road,  to  secure  the  debts  of 
separate  creditors,  one  mortgagee  is  not  necessarily  a  party  to 
a  suit  which  the  other  may  bring  against  the  Company  to 
foreclose  his  mortgage. 

2.  A  purchaser  of  part  of  the  road,  including  stock,  machinery, 

franchises,  Ac.,  of  the  entire  road,  under  the  elder  mortgage, 
cannot  intervene,  in  a  suit  brought  against  the  Company,  by 
a  junior  mortgagee,  for  the  purpose  of  keeping  down  the 
amount  of  the  decree. 

8.  Such  purchaser  will  not  be  permitted  to  intervene,  and  move  the 
dismissal  of  an  appeal  taken  by  the  junior  mortgagee,  though 
he  show  an  agreement  between  the  appellant  and  the  appellee 
to  increase  the  amount  of  the  decree  one  hundred  per  cent. 
above  what  was  found  to  be  due  in  the  Court  below. 

ft.  If  the  sale  under  the  first  mortgage  was  regular,  and  the  property 
sold  was  covered  by  the  mortgage,  the  purchaser  has  a  good 
title,  and  it  can  make  no  difference  to  him  whether  the  junior 
mortgagee  gets  a  decree  for  little  or  much — his  right  is  not  de- 
pendent on  the  decree. 

$.  If  any  portion  of  the  Company's  property  is  claimed  to  be  cov- 
ered by  both  mortgages,  that  raises  a  question  which  cannot 
be  determined  in  a  suit  for  foreclosure  brought  by  one  of 
them. 

6.  General  creditors,  having  no  specific  lien,  have  not  a  right  to  in- 

terfere in  the  contest  between  the  debtor  and  third  parties. 

7.  A  decree  for  the  sale  of  mortgaged  premises  is  a  final  decree 

from  which  an  appeal  lies. 

8.  The  right  of  a  morgagee  to  appeal  from  a  decree,  with  which  he 

is  dissatisfied,  cannot  be  suspended  by  cross  bills  between  othet 
parties  contesting  matters  with  which  the  mortgagee  has  no 
concern. 

This  case  was  brought  here  by  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Wisconsin.  It  was  a  b;ll 
in  equity  brought  by  Greene  C.  Bronson  and  James  A.  Soutter 
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trustee,  Ac.,  against  the  La  Crosse  and  Milwaukie  Railroad  Com- 
pany, and  divers  other  defendants,  creditors  of  that  corporation. 
The  Circuit  Court  made  a  decree  in  favor  of  the  plaintifls  for 
onc-Jialf  the  amount  of  their  claim,  $565,260.05.  From  this  decree 
the  plaintiffs  appealed.  After  the  case  came  here  on  appeal,  the 
parties  made  an  agreement  that  the  decree  of  the  Court  below 
should  be  reversed  and  a  decree  entered  for  the  whole  amount 
of  the  claim,  that  is  to  say,  for  a  sum  twice  as  large  as  that  found 
to  be  due  by  the  Circuit  Court.  F.  P.  James,  Isaac  Seymour, 
and  N.  A.  Cowdrey  moved  for  leave  to  intervene  in  the  cause 
so  as  to  protect  their  interests.  They  were  creditors  of  the 
Railroad  Company  and  purchasers  of  part  of  the  road,  stock 
and  franchises,  and  alleged  that  the  agreement  to  increase  the 
amount  of  the  decree  was  made  with  the  fraudulent  intent  to 
injure  them.  The  motions  for  leave  to  intervene  and  to  dismiss 
the  appeal,  were  made  at  the  same  time,  were  founded  upon  the 
affidavits  of  which  the  substance  is  given  by  Mr.  Justice  Davi* 
and  were  argued  together. 

Mr.  Blach}  of  Pennsylvania,  in  support  of  the  motion. 

Mr.  Ewing,  of  Ohio,  and  Mr.  Carlisle,  of  Washington  City,  for 
the  Appellants. 

Mr.  Justice  DAVIS.  F.  P.  James,  Isaac  Seymour,  and  N.  A. 
Cowdrey  ask  leave  to  intervene  in  this  cause,  and  to  dismiss  the 
appeal,  and  predicate  their  motion  on  two  affidavits  of  F.  P. 
James. 

The  first  affidavit  states  substantially  that  on  .the  31st  of  De- 
cember, 1856,  the  La  Crosse  and  Milwaukie  Railroad  Company 
executed  a  mortgage  on  the  western  division  of  their  road,  lying 
between  Portage  and  La  Crosse,  to  Greene  C.  Bronson,  James  A. 
Soutter,  and  Shepard  Knapp,  as  trustees,  to  secure  certain  bonds, 
which  mortgage  was  afterwards  foreclosed  in  the  District  Court 
of  Wisconsin,  and  the  mortgaged  property  sold,  and  purchased 
by  the  parties  asking  to  intervene;  that  the  same  Railroad 
Company,  on  the  17th  day  of  August,  1857,  executed  another 
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mortgage  to  these  complainants,  Bronson  and  Soutter,  on  the 
eastern  division  of  their  road,  lying  between  Portage  and  Mil- 
waukee, to  secure  certain  other  bonds ;  that  suit  was  also  brought 
on  said  mortage  in  the  District. Court,  of  Wisconsin,  where  a 
decree  was  passed  on  the  13th  day  of  January,  1862,  for  one- 
half  of  the  face  of  the  bonds,  from  which  decree  an  appeal  was 
taken  by  Bronson  and  Soutter  to  this  Court;  and  that  the 
parties  to  the  suit  have  entered  into  fraudulent  stipulations  to 
reform  the  decree  rendered  below,  so  that  the  bonds  will  be  paid 
in  full,  and  that  James  Cowdrey  and  Seymour,  as  purchasers 
under  the  first  mortgage,  willf  be  injured  if  the  decree  is  thus 
reformed. 

The  second  affidavit  states  that  Nathaniel  S.  Bouton,  on  the 
5th  day  of  April,  1859,  recovered  a  judgment  in  the  same  Dis- 
trict Court  for  upwards  of  $7,000  against  the  La  Crosse  and 
Milwaukie  Railroad  Company,  which  judgment  was  assigned  to 
F.  P  James  &  Co.,  and  was  a  lien  when  this  suit  was  instituted, 
and  that  neither  Bouton  nor  his  assignees  were  notified  of  the 
pendency  of  these  proceedings ;  that  there  were  issued  under 
the  mortgage  of  Deomber  81st,  1856,  bonds  to  the  nominal  or 
par  value  of  $4,000,000,  the  greater  portion  of  which  are  held 
by  James  and  his  associates  in  their  own  right  or  in  trust  for 
others,  and  that  they  have  by  the  advice  of  counsel  determined 
to  abandon  their  purchase  and  ask  for  a  re-salc  of  the  whole 
property  mortgaged  by  the  deed  of  December  81st,  1856. 

Have  James,  Seymour,  and  Cowdrey,  a  right  to  intervene  in 
this  cause,  to  make  a  motion  to  dismiss  this  appeal,  or  for  any 
other  purpose?  The  La  Crosse  and  Milwaukee  Bailroad  is  a 
corporation  created  by  the  laws  of  Wisconsin  to  build  a. con- 
tinuous line  of  railroad  from  the  City  of  Milwaukie,  on  Lake 
Michigan,  to  La  Crosse  on  the  Mississippi  River.  Power  was 
given  to  the  Company  to  mortgage  separate  portions  of  their 
road,  and  in  execution  of  that  power  the  mortgage  of  December 
81st.  1856,  on  the  western  division,  and  the  mortgage  of  August 
1 7th,  1857,  on  the  eastern  division  were  given.  These  mortgages 
were  executed  to  secure  specific  liens  on  different  parts^f  the 
road,  and  the  bondholders  evidently  relied  on  these  liens  alone 
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for  their  security.  Separate  suits  were  brought  at  different 
times  to  foreclose  these  mortgages,  and  the  parties  in  one  suit 
were  not  necessarily  parties  in  the  other.  The  right  to  inter- 
vene as  made  by  the  first  affidavit  rests  solely  on  the  ground 
that  James  and  his  associates  were  purchasers  of  the  western 
division  of  the  road,  which,  as  they  insist,  iucluded  "  the  per- 
sonal property,  machinery,  rolling  stock,  franchises,  rights,  and 
privileges  of  the  entire  road." 

This  Court  cannot  in  this  suit  decide  whether  the  construction 
contended  for  by  these  parties  as  to  the  extent  of  their  purchase 
is  correct  or  not.  Under  the  pleadings,  no  question  is  or  could 
have  been  raised  as  to  what  property  is  covered  by  the  mortgage 
deed.  The  controversy  in  the  Court  below  was  whether  there 
should  be  a  decree  nisi  for  any  amount,  and  if  so  how  much. 
The  Court  in  fixing  the  amount  due  on  the  mortgage,  estimated 
the  bonds  not  at  par,  but  at  the  rate  of  fifty  cents  on  the  dollar, 
and  decreed  accordingly,  and  the  complainants  below  appealed. 
It  is  not  perceived  how  the  stipulation  to  reform  the  decree  can 
affect  the  right  of  James  k  Co.,  to  the  claim  which  they  advance. 
If  under  their  pmchase  they  take  the  rolling  stock  and  franchises 
of  the  whole  road,  what  concern  is  it  to  them  whether  the  de 
cree  is  for  $500,000,  or  §1,000,000  ? 

Such  a  right  is  surely  not  dependent  on  the  amount  of  the 
decree.  But  it  is  claimed,  in  the  second  affidavit,  that  Bouton, 
a  judgment  creditor,  having  lien,  and  necessarilly  a  party,  had 
no  notice  of  the  pendency  of  this  suit.  The  answer  to  this  state- 
ment is,  that  the  record  informs  us  (p.  297)  that  Bouton  did 
appear  by  attorney,  and  consented  that  a  decree  might  be 
rendered  pursuant  to  the  prayer  in  the  bill. 

One  other  ground  remains  on  which  the  right  to  intervene  is 
placed — that  of  general  creditors.  James  and  his  associates, 
owning  a  large  portion  of  the  bonds  secured  by  the  lien  of  the 
first  mortgage,  insist  that  the  mortgage  is  an  insufficient  security, 
and  that  they  are,  therefore,  interested*  in  lessening  the  amount 
of  the  decree  to  be  rendered  in  this  cause.  Every  creditor  is, 
of  course,  concerned  that  his  debtor  should  reduce  his  obliga- 
tions.   The  less  the  debtor  owes  the  greater  his  ability  to  pay. 
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But  was  it  ever  seriously  maintained  that  a  general  creditor, 
having  ao  specific  lien,  had  a  right  to  interfere  in  the  contests 
between  his  debtor  and  third  parties  ?  If  the  general  creditors 
of  a  mortgagor  are  suffered  to  intervene  in  an  appellate  tribunal, 
this  Court  would  become  the  triers  of  questions  of  feet  outside 
of  the  record,  and  that  too  on  ex  parte  affidavits — by  no  means 
the  best  mode  of  ascertaining  truth. 

If  the  right  was  conceded  to  one  creditor  it  would  have  to  be 
to  another,  and  where  the  creditors  are  numerous,  as  in  the  case 
of  railroad  bondholders,  the  exercise  of  the  right  would  lead  to 
great  embarrassment. 

If,  as  is  charged,  the  parties  to  this  suit  have  made  agreements 
in  fraud  of  the  law,  or  rights  of  third  persons,  the  Circuit  Court 
of  Wisconsin  can  give  relief  in  a  suit  instituted  there  for  that 
purpose,  where  testimony  can  be  taken,  and  the  valuable  right 
of  cross-examination  at  the  same  time  preserved.  In  any  case — 
where  it  is  apprehended  that  the  parties  to  the  record  seek  to 
dispose  of  it  by  stipulations  fraudulently  made,  and  which  will 
affect  injuriously  the  rights  of  others — the  Court  will  respect- 
fully hear  and  consider  suggestions,  and  will  endeavor  to  protect 
itself  from  imposition,  and  prevent  the  wrong  that  is  contem- 
plated. 

But  the  Court  cannot  lay  down  any  general  rule  of  practice 
by  which  it  will  be  govorned,  for  each  case  must  depend  on  its 
own  circumstances. 

The  motion  is  overruled. 

At  a  subsequent  day  of  the  term  a  motion  was  made  by  one 
of  the  persons  who  was  a  joint  defendant  with  the  La  Crosse  and 
Milwaukie  Bailroad  Company,  to  dismiss  the  appeal  on  the 
ground  that  the  decree  of  the  Court  below  was  not  final 

Mr.  Carpenter,  of  Wisconsin,  in  support  of  the  motion. 

Mr.  Ewing  and  Mr.  Carlisle,  contra. 

Mr.  Justice  DAVIS.    This  case  is  again  before  us.    A  motion 
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ill  now  made  by  one  of  the  defendants  to  dismiss  the  appeal, 
because  there  was  no  final  decree  in  the  meaning  of  the  Act  of 
Congress  which  authorizes  this  Court  to  exercise  appellate 
jurisdiction  only  by  appeal,  or  writ  of  error  from  &  final  judg 
ment  or  decree. 

This  is  a  suit  in  equity  brought  by  Bronson  &  Soutter  in  the 
District  Court  of  Wisconsin  to  foreclose  a  second  mortgage, 
given  by  the  La  Crosse  and  Milwaukie  Railroad  Company,  to 
secure  a  large -issue  of  bonds.  The  company  being  in  arrears 
for  interest,  Bronson  &  Soutter  sought  the  aid  of  a  Court  of 
Equity  to  enforce  their  trust.-  Numerous  persons  were  made 
defendants,  who  had,  or  were  supposed  to  have  liens,  and  the 
record,  which  has  swelled  to  a  printed  volume  of  six  hundred 
pages,  shows  the  litigation  to  have  been  protracted  and  bitte^ 
The  bill  was  filed  on  the  9th  day  of  December,  1859.  A  pa  • 
of  the  defendants  answered,  which  answers  were  replied  to,  aD' 
a  pro  confesso  decree  was  taken  as  to  those  who  did  not  answei 
and  the  cause  came  on  for  final  hearing  on  the  13th  day  ( * 
January,  1862.  The  Court  judicially  ascertained  that  there  ws  % 
owing  to  the  complainants,  on  the  security  of  their  mortgag  , 
the  sum  of  $600,000  for  principal  and  $65,260.05  for  interest, 
and  decreed  that  the  mortgaged  premises  should  be  sold  at  publ:  n 
auction  by  the  marshal,  unless  the  amount  found  due  for  arreais 
of  interest,  with  taxed  costs,  should  be  paid  before  the  day  cf 
sale.  The  equity  of  redemption  was  foreclosed,  and  it  was 
ordered,  if  a  sale  should  be  made,  that  the  purchaser  should 
have  possession,  and  that  those  who  had  control  of  the  road 
should  surrender  the  possession  on  production  of  the  deed  from 
the  marshal  with  a  certified  copy  of  the  order  confirming  the 
sale.  It  was  also  decreed,  if  the  interest  and  costs  were  paid, 
that  further  proceedings  should  be  staid  until  some  future  default 
should  be  made  in  the  payment  of  interest,  when,  on  petition,  the 
Court  would  found  another  order  for  a  sale. 

The  litigation  between  Bronson  &  Soutter  and  the  defendants, 

on  any  matter  in  which  there  was  a  joint  interest,  is  closed  by 

this  decree.    The  object  of  the  suit  was  to  ascertain  how  much 

money  was  due  on  the  security  of  the  mortgage  and  to  sell  the 

vol,  n.  34 
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property  unless  the  amount  was  paid.  The  Court  did  find  what 
was  due,  and  ordered  a  sale.  The  very  purpose  of  the  litigation, 
which  was  initiated  by  Bronson  k  Soutter,  was  accomplished 
and  nothing  remained  for  them  to  do,  if  they  felt  aggrieved  by 
the  finding  of  the  Court,  but  to  appeal.  Their  right  of  appeal 
attached  on  the  rendition  of  the  decree,  and  the  time  limited  in 
which  an  appeal  could  be  taken  began  to  run  from  the  date  of 
the  decree.  It  is  said  that  some  exceptions  to  the  report  of  the 
master  were  pending  and  undetermined  when  this  decree  was 
made;  but  those  exceptions  did  not  relate  to  any  claim  of 
Bronson  k  Soutter ;  they  were  collateral  to  the  main  purpose 
of  the  suit,  and  concerned  the  defendants  alone. 

If  Bronson  k  Soutter  should  have  to  sit  quietly  by  until  the 
equities  of  the  different  lien  creditors  of  the  La  Crosse  k  Mil- 
waukie  Railroad  Company — with  which  they  have  no  concern — 
are  determined,  they  might  be  ruined  before  they  could  avail 
themselves  of  their  right  of  appeal.  Bronson  k  Soutter  insist 
that  there  is  due  them,  as  trustees,  on  this  mortgage,  $1,000,000. 
with  large  arrears  of  interest,  which  claim  was  reduced  one-half 
by  the  Court  below. 

The  La  Crosse  k  Milwaucie  Railroad  Company  is  evidently 
greatly  embarrassed,  and  the  property  mortgaged  is  doubtless 
the  only  security  relied  on  by  the  trustees  for  payment. 

Now,  if  the  Court  had  the  right  to  make  the  decree  and  order 
the  sale — of  which  there  can  be  no  question — and  the  right  of 
appeal  is  in  abeyance  until  the  sale  is  perfected,  and  the  different 
collateral  equities  between  the  Railroad  Company  and  other 
parties  are  settled,  great  mischief  might  ensue. 

If  tli.*  Court  should  find  that  Bronson  k  Soutter  are  entitled 
to  their  whole  claim,  and  in  the  meantime  the  property  is  sold 
and  out  of  their  control,  how  would  their  success  benefit  them  ? 
It  would  be  a  victory  barren  of  results.  If  the  decree  wa§ 
reversed  there  could  be  no  restitution  of  the  road,  its  property 
and  franchises ;  for  purchasers  at  a  judicial  sale  are  protected. 

A  Tule,  from  which  consequences  so  injurious  to  the  rights 
of  parties  litigant  would  necessarily  result,  has  never  received 
the  sanction  of  this  Court 
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This  decree  is  not  final,  in  the  strict,  technical  sense  of  the 
word,  for  something  yet  remains  for  the  Court  below  to  do. 
But,  as  was  said  by  Chief  Justice  Taney,  in  Forgay  ei  aL  vs. 
Conrad,  (6  How.,  203),  "this  Court  has  not  therefore  understood 
the  words  '  final  decrees/  in  this  strict  and  technical  sense,  but 
has  given  to  them  a  more  liberal,  and,  as  we  think,  a  more 
reasonable  construction,  and  one  more  consonant  to  the  intention 
of  the  Legislature." 

In  the  case  of  Bay  vs.  Law,  (8  Cranch,  179),  and  Whiting  vs. 
The  Bank  of  the  United  States,  (18  Wheaton,  15),  this  Court  has 
decided  that  a  decree  for  the  sale  of  mortgaged  premises  is  a 
final  decree  from  which  an  appeal  lies.  The  Court  rested  their 
decision  on  the*  ground  that  when  the  mortgage  was  foreclosed 
and  a  sale  ordered,  the  merits  of  the  controversy  were  finally 
settled,  and  the  subsequent  proceedings  were  simply  a  means  of 
executing  the  decree. 

But,  in  denial  of  the  right  of  appeal,  it  is  said  that  a  cross 
bill  filed  by  leave  of  the  Court  is  undetermined.  This  cause 
was  heard  and  determined  on  the  pleadings  then  existing,  and 
no  cross  bill  was  pending,  although  the  litigation  had  been  pro- 
tracted beyond  two  years.  It  is  true  that  the  Court,  on  the  7th 
day  of  January,  1862,  and  before  the  decree  was  passed,  gave 
leave  to  the  "defendants,  Sebre,  Howard,  Graham,  and  Scott,  the 
Milwaukie  &  Minnesota  Railroad  Company,  and  any  other 
defendants  who  have  lions  subsequent  to  those  claimed  by  Selah 
.  Chamberlain,  to  file  a  cross  bill  against  said  Chamberlain,  con- 
testing the  liens  under  the  lease  or  assignment,  or  judgment 
claimed  by  him  in  his  answer — provided  said  cross  bill  should 
be  filed  by  the  1st  of  February,  1862." 

The  bill  was  filed  on  the  1st  of  February,  after  the  decree  of 
foreclosure  was  made  and  sale  of  the  premises  was  ordered,  and 
Bronson  k  Soutter  were  made  parties,  although  there  was  no 
order  of  the  Court  permitting  it  to  be  done,  and  process  was 
regularly  issued  and  served  on  them. 

It  is  an  independent  proceeding,  instituted  by  certain  lien 
creditors  of  the  road,  who  were  defendants  in  the  original  suit, 
seeking  to  invalidate  a  prior  lien  set  up  by  Chamberlain,  anotter 
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defendant,  in  his  answer.  It  can  affect  in  no  wise  the  right  of 
Bronaon  &  Soutter  to  foreclose  their  mortgage,  and  has  no  bear- 
ing on  the  legitimate  questions  presented  for  the  consideration 
of  the  Court  in  the  bill  filed  by  them  for  that  purpose.  Such 
must  have  been  the  view  entertained  by  the  Judge  of  the  Dis- 
trict Court,  for  we  cannot  suppose  that  he  intended  to  embarrass 
the  parties  to  the  original  suit,  after  it  was  ended,  by  allowing 
*he  defendants  to  that  suit  to  litigate  their  own  claims  to  the 
injury  of  the  original  complainants.  It  is  proper  to  say,  that  we 
do  not  approve  of  the  practice  of  filing  a  cross  bill  after  the 
original  suit  has  been  heard  and  its  merits  passed  on.  If  any 
of  the  defendants  in  this  suit  wished  to  have  the  equities  between 
themselves  settled  without  instituting  an  original  suit  for  that 
purpose,  they  should  have  applied  to  the  Court  at  an  earlier 
stage  of  the  litigation,  and  not  waited  until  the  pleadings  weie 
perfected,  proofs  taken,  and  the  cause,  after  two  years  of  delay 
ready  for  hearing. 
The  motion  is  overruled. 
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1.  An  assignment  by  an  indebted  party  for  the  benefit  of  creditors 
in  trust  that  the  assignee  shall  sell  the  property,  "on  such 
terms  and  conditions,  as  in  his  judgment  may  appear  best  and 
most  for  the  interest  of  the  parties  concerned/'  has  been  held 
by  the  Supreme  Court  of  Wisconsin  to  be  fraudulent  and 
void. 

t.  In  cases  involving  the  construction  of  a  State  statute,  this  Court 
is  bound  to  follow  the  judgment  of  the  highest  judicial  au- 
thority of  the  State. 

3.  If  a  debtor  makes  an  assignment,  which  is  void,  and  afterwards 
— but  before  any  creditor  has  acquired  a  lien — makes  another 
which  is  free  from  objection,  the  latter  aisignnicnt  is  valid. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
District  of  Wisconsin.  . 
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Mr.  Smith,  of  Wisconsin,  for  Appellant*. 
No  counsel  appeared  for  Appellees. 

Mr.  Justice  SWA7NE.  This  is  a  suit  in  equity,  having  for 
its  object,  to  set  aside  two  assignments  made  by  the  defendants, 
Henry  Hicks  and  Asa  Hicks,  to  their  co-defendant,  Forbes. 

The  appellants  are  the  complainants  in  the  bill.  They  have 
recovered  judgments  at  law  against  Henry  and  Asa  Hicks,  upon 
which  executions  have  been  returned  unsatisfied. 

The  first  assignment  was  executed  on  the  4th  of  January, 
1868.  The  conveyance  of  the  property  is  followed  in  the  instru- 
ment by  this  provision :  "In  trust  nevertheless,  and  to  and  for 
the  following  uses,  interests  and  purposes,  that  is  to  say,  That 
the  said  party  of  the  second  part  shall  take  possession  of  all  and 
singular  the  lands,  tenements  and  hereditaments,  property  and 
effects  hereby  assigned,  and  sell  and  dispose  of  the  same  upon  such 
terms  and  conditions  as  in  hie  judgment  may  appear  beet  and  moel 
for  the  interest  of  the  parties  concerned,  and  convert  the*  same  into 
money. 

The  second  assignment  bears  date  on  the  6th  of  May,  1868. 
h  is  declared  "to  be  made  and  entered  into  for  the  express  pur- 
pose of  correcting  and  explaining  the  true  intent  and  meaning 
of  a  like  indenture  made  and  executed  between  the  same  parties, 
on  the  4th  day  of  January,  A.  D.  1858,  and  which  said  last 
described  instrument  as  corrected  shall  read  as  follows :" 

Then  follows  the  body  of  the  instrument,  which  is  the  same 
with  that  of  the  prior  assignment,  except  that  in  the  clause 
authorising  the  assignee  to  sell  and  dispose  of  the  assigned  pro- 
pert)',  the  words  "  upon  such  terms  and  conditions  as  in  his 
judgment  may  appear  best  and  most  for  the  interest  of  the  par* 
tios  concerned"  are  omitted. 

The  first  assignment  was  executed  only  by  the  assignors. 
The  second  recites  that  it  is  between  Henry  Hicks  and  Asa 
Hicks,  of  the  first  part,  and  Forbes,  of  the  second  part;  and  it 
is  executed  by  all  the  parties. 

The  Statute  of  Wisconsin  upon  the  subject  of  fraudulent  con- 
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veyance  is  substantially  the  same  with  that  of  the  18th  of 
Elizabeth,  chapter  5. 

The  Supreme  Court  of  the  State  has  held  that  such  a  provision 
as  that  referred  to  in  the  first  assignment  renders  the  instrument 
fraudulent  and  void  as  against  creditors.  Keep  vs.  Sanderson. 
12  Wis.,  362. 

In  cases  like  this,  involving  the  construction  of  a  State  statute, 
this  Court  is  governed  by  the  judgment  of  the  highest  judicial 
authority  of  the  State.  (Leffingwell  vs.  Warren,  decided  at  this 
term.)  This  ruling  of  the  Supreme  Court  of  Wisconsin  is  sus- 
tained by  numerous  adjudications  in  other  States.  2  Seld.,  510. 
6  Seld.  691;  17  New  York,  21;  21  New  York,  168;  2  Duer, 
588 ;  24  Illinois,  257 ;  11  Md.,  173. 

There  are  conflicting  authorities  upon  the  subject  of  great 
weight.  6  O.S.,  620;  7  Paige,  272;  11  Barb.,  198;  4  Sandf, 
S.  G,  252.  See  also  the  dissenting  opinion  of  Brown,  Justice,  in 
Benedick  vs.  Past,  et  al,  (12  Barb.,  168.)  The  question,  as  an 
original  one,  is  not  before,  us  and  we  express  no  opinion  upon  it.. 

The  Statute  of  Elizabeth  was  declaratory  of  the  common  law. 
In  the  absence  of  such  legislation  the  common  law  would  have 
accomplished  the  same  results.  Twyne's  case,  (3  Coke,  80.  S. 
C,  1.)  Smith's- L.  C,  1.  Codagan  vs.  Kennet,  (Cowp.,  484,) 
WheaUm  vs.  Sexton,  1  Amer.  L:  C,  68;  1  Cranch,  316;  1  Bin- 
ney,  514,  528 ;  4  McCord,  295. 

It  is  not  claimed  that  when  the  second  assignment  was  exe- 
cuted any  creditor  had  acquired  a  lien  upon  the  property 
covered  by  it. 

That  assignment  is  free  from  the  vice  which  was  fatal  to  its 
predecessor,  and  is  valid.  11  Illinois,  603;  16  Pick,  247;  28 
Vermont,  150 ;  2  Ed.  C.  B.,  289.  This  proposition  is  so  clear, 
upon  reason  and*  authority,  that  it  would  be  a  waste  of  time  to 
discuss  it. 

None  of  the  authorities  relied  upon  by  the  counsel  for  the 
appellant  are  in  conflict  with  this  decision. 

In  one  of  them  the  assignee  did  not  join  in  the  execution  of 
the  yeoond  instrument,  and  it  did  not  appear  that  hm  had  ever 
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assented  to  it.  In  the  others,  creditors  had  interposed  and  inter- 
vening rights  had  attached  to  the  property. 

"It  is  a  settled'  principle  that  a  deed  voluntary  or  even  fraud- 
ulent in  its  creation,  and  voidable  by  a  purchaser,  may  become 
good  by  matter  ex  post  facto.11  4  Kent's  Com.,  669 ;  1  John.  C. 
R,  186;  16  John.  R,  671;  2  Edwards  C.  R.,  289;  1  Sid.,  133; 
Amer.  L.  C,  82. 

The  Court  below  dismissed  the  bill.  We  think  there  is  no 
error  in  the  decree,  and  it  is  affirmed  with  costs. 


Wright  vs.  Balks. 

The  statutory  enactments  of  the  States  of  the  Union,  in  respect 
to  evidence  in  cases  at  common  law,  are  obligatory  upon  Judges 
of  the  Courts  of  the  United  States,  who  are  bound  to  apply  them 
as  rules  of  decision. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

On  the  31st  of  May,  1859,  Matthias  B.  Wright  and  John  Con- 
ner  brought  trespass  on  the  case  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Ohio,  against  Moses 
Bales,  alleging  in  their  declaration  an  infringement  by  defendant 
of  a  certain  patent  right  to  make  and  vend  a  draining  plow  of 
their  invention.  The  defendant  pleaded  not  guilty.  Verdict 
for  defendant,  with  costs.  Plaintiff,  in  his  exceptions,  assigned, 
among  other  grounds  of  error,  the  refusal  of  the  Court  to  allow 
Wright,  one  of  the  plaintiffs,  to  testify  in  the  cause.  Writ  of 
error  issued  April  2<J,  1860. 

Mr.  Lee  and  Mr.  Fisher,  of  Ohio,  for  Plaintiff  in  Error. 

By  the  law  of  Ohio,  the  parties  to  a  cause  are  competent  wit- 
nesses in  it.  State  laws  of  evidence  are  rules  of  decision  in  civil 
trials  at  the  common  law  before  Courts  of  the  United  States. 
Civil  Code  of  Ohio,  §  81C ;  Act  of  April  12,  1868,  amending 
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code;  McNiel  vs.  Holbrook,  (12  Peters,  84) ;  Sims  vs.  Hundley,  (6 
How.,  1);  J7.  A  vs.  Dunham,  (Monthly  Law  Reporter,  July, 
1869);  Smith  vs.  Oarrington,  (4  Cranoh,  62). 

No  counsel  appeared  for  Defendant  in  Error. 

Mr.  Justioe  WAYNE.  The  plaintiff  in  error  seeks  for  a  re- 
versal of  the  judgment  in  this  case,  for  errors  alleged  to  have 
occurred  upon  the  trial  of  it  in  the  Court  below,  but  our  atten- 
tion having  been  called  to  the  rejection  of  a  witness,  we  shall 
confine  ourselves  to  that  assignment  of  error,  without  consider- 
ing such  of  them  as  relate  to  the  merits  of  the  litigation  or  to  the 
admission  of  the  deposition  of  A.  B.  Dickerson,  taken  de  bent 
esse,  as  evidence  in  the  case. 

The  error  complained  of  is,  that  the  Court  erred  in  refusing  to 
allow  one  of  the  plaintiffs,  Matthias  B.  Wright,  to  testify  as  a 
witness  in  the  cause. 

The  cause  was  tried  in  the  Circuit  Court  of  the  United  States, 
sitting  at  Cincinnati,  Ohio.  In  the  year  1853,  the  Legislature  of 
that  State  passed  a  statute  entitled  "  An  Act  to  establish  a  Code 
of  Civil  Procedure,"  in  which  it  is  declared  that  "  no  person 
shall  be  disqualified  as  a  witness  in  any  civil  action  or  proceed- 
ing by  reason  of  his  interest  in  the  event  of  the  same,  as  a  party 
or  otherwise,  or  by  reason  of  his  conviction  of  a  crime,  but  such 
entries  or  conviction  may  be  shown  for  the  purpose  of  affecting 
bis  credibility."  This  statute  was  in  force  at  the  time  of  this 
trial.  Wright,  one  of  the  plaintiffs,  was  offered  as  a  witness 
under  it,  but  was  rejected  by  the  Court  as  incompetent  to  testify, 
by  reason  of  his  interest  in  the  event  of  the  suit,  and  because  of 
a  rule  of  Court,  which  it  was  said  excluded  such  a  witness  from 
examination  unless  previous  notice  had  been  given  to  the  oppo 
site  party  of  an  intention  to  examine  him. 

It  appears,  however,  whatever  may  have  been  the  intended 
application  of  that  rule,  under  the  "  code  of  civil  procedure"  or 
otherwise,  that  it  had  become  inoperative  by  the  repeal  in  the 
year  1868  of  that  set  tion  of  the  Ohio  code  which  required  such 
a  notice  to  be  given.    The  repealing  Act  of  1868  ia  a  statute  to 
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amend  the  818th  and  8,14th  sections  of  the  code  of  civil  pro- 
cedure. 

The  rejection  of  Wright,  then,  as  a  witness,  for  incompetency 
to  testify  in  his  own  behalf,  raises  again,  in  this  Court,  the  ques- 
tion whether  the  statutory  enactments  of  the  States  of  the  Union, 
in  respect  to  evidence  in  oases  at  common  law,  are  not  obliga- 
tory upon  Judges  in  the  Courts  of  the  United  States  to  apply 
them  as  rules  of  decision  in  the  trials  of  such  cases. 

The  84th  section  of  the  Judiciary  Act  of  the  24th  September, 
1789,  (Statutes  at  Large),  is  in  these  words :  "  that  the  tows  of  the 
several  States,  except  where  the  Constitution,  treaties,  or  statute* 
of  the  United  States  shall  otherwise  require  or  provide,  shall  be 
regarded  as  'rules  of  decision'  in  trials  at  common  law  in  the 
Courts  of  the  United  States,  in  cases  where  they  apply."  Mean 
tag  by  the  word  trials,  as  this  Court  has  said  in  Wayman  vs. 
Southard,  (10  Wheat.),  matters  of  controversy,  and  not  to  execu- 
tions and  the  mode  of  executing  them.  As  to  the  application 
and  the  extent  of  the  allowances  of  the  laws  of  the  States  in  such 
cases,  this  Court  gave  its  interpretation  of  the  84th  section  very 
ftilly  in  McNeal  vs.  JETolbrook,  (18  Peters,  84).  We  then  said : 
"  We  do  not  perceive  any  sufficient  reason  for  so  construing  this 
Act  of  Congress  as  to  exclude  from  its  provisions  those  statutes 
of  the  several  States  which  prescribe  rules  of  evidence  in  civil 
cases  in  trials  at  common  law.  Indeed,  it  would  be  difficult  to 
make  the  laws  of  the  State  in  relation  to  the  rights  of  property 
the  rule  of  decision  in  the  Circuit  Court,  without  associating  with 
diem  the  laws  of  the  same  State,  prescribing  the  rules  of  evi- 
dence by  which  the  rights  of  property  must  be  decided.  How 
could  the  Courts  of  the  United  States  decide  whether  property 
had  been  legally  transferred,  unless  they  resorted  to  the  laws 
of  the  State  to  ascertain  by  what  evidence  the  transfer  must  be 
established.  In  some  cases  the  laws  of  the  States  require  written 
evidence,  in  others  it  dispenses  with  it,  and  permits  the  party  to 
prove  his  case  by  parol  testimony ;  and  what  rule  of  evidence 
could  the  Courts  of  the  United  States  adopt  to  decide  a  question 
of  property  but  the  rule  which  the  Legislature  of  the  State  has 
prescribed?    The  object  of  the  law  of  Congress  was  to  make  the 
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rules  ofdeciaio*  in  the  Courts  of  the  United  States  the  jame  with 
those  of  the  States;  taking  care  to  preserve  the  rig] its  of  toe 
United  States,  by  the  exceptions  contained  in  the  same  section. 
Justice  to  the  citizens  of  the  several  States  required  this  to  be 
done,  and  the  natural  import  of  the  words  used  in  the  Act  of 
Congress  includes  the  laws  in  relation  to  evidence,  flu  well  as 
the  laws  in  relation  to  property.  We  think  they  are  both  em- 
braced in  it,  and  as  by  a  law  of  Georgia  the  endorsements  on 
these  notes  was  made  prima  facie  evidence  that  they  tad  been 
so  endorsed  by  the  proper  party,  we  think  that  thn  Circuit 
Court  was  bound  to  regard  this  law  as  a  rule  of  evidence."  The 
same  ruling  was  repeated  by  this  Court  in  Sims  vs.  Htndky,  (6 
Howard,  1),  ^pon  a  question  whether  a  notary's  certificate,  made 
evidence  by  it  statute  of  Mississippi,  was  admissible  in  the  Cir- 
cuit Court  of  the  United  States  for  that  State.  We  arid,  it  is 
true  that  upon  general  principles  of  commercial  law,  thi/  certifi- 
cate would  not  be  admissible.  But  it  is  made  evidence  by  the 
statutes  of  Mississippi ;  and  the  rules  of  evidence  presori  ed  by 
the  statute  of  a  State  are  always  followed  in  the  Courts  of  the 
United  States  when  sitting  in  the  State  in  commercial  ci  «s  as 
well  as  in  others. 

Since  these  decisions  were  made,  the  Judges  of  the  L  \ited 
States  Cour^  have  administered  the  laws  of  evidence  a  the 
States  in  conformity  with  them,  and  there  was  error  in  this  sase 
by  the  Court  below  for  not  having  done  so.  For  such  ru  ing, 
we  direct  that  the  judgment  be  reversed  and  order  a  t  mire  J    \*t 
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Ogilvis  kt  al.  vs.  Knox  Insurance  Company  it  al. 

1.  The  creditors  of  an  indebted  corporation  may  have  the  aid  of  a 
Court  of  Equity  against  such  corporation  and  its  debtors,  to 
compel  the  collection  of  what  is  due  to  it,  and  the  payment  of 
the  debt  it  owes. 

1  Where  a  bill  for  that  purpose  is  brought  by  some  of  the  creditors 
and  prosecuted  to  a  decree,  and  afterwards  other  creditors  gel 
judgments,  and  are  permitted,  by  the  Court,  to  come  in  as 
parties,  with  the  averment,  that  there  are  also  other  debtors 
of  the  corporation,  who  should  be  compelled  to  pay  for  their 
benefit,  the  Court  cannot  make  a  decree,  settling  thus  principle 
of  the  distribution,  until  the  assets  are  collected,  and  the 
amounts  received  from  the  different  classes  of  debtors  ascer- 
tained. 

3.  A  decree  made  before  the  fUnds  of  the  corporation  are  collected, 

that  all  the  moneys  recovered,  or  to  be  recovered,  shall  be  dis- 
tributed among  the  original  complainants,  and  the  several  per- 
sons who  have  filed  their  petitions  to  be  made  parties,  and 
appointing  a  Master  to  state  an  account,  ,is  not  a  final  decree 
in  the  cause. 

4.  If  the  original  complainants  appeal  from  such  a  decree  on  the 

ground  that  it  is  unjust  to  them,  the  appeal  must  be  dismissed 
as  premature. 
6.  The  Court  will  not  be  in  a  condition  to  make  a  final  decree,  until 
all  the  facts  upon  which  the  rights  of- the  parties  depend  are 
ascertained. 

Appeal  from  the  Circuit  Court  of  the  United  States,  for  the 
District  of  Indiana. 

Mr.  CMkt,  of  Washington  City,  and  Mr.  Judah,  of  Indiana, 
for  the  Appellants. 


Mr.  Gfookins,  of  Indiana,  for  the  Appelle 

Mr.  Justice  GRTER    When  this  case  came  before  ma  an  a 
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fonner  occasion  (see  22  How.,  830,)  the  decree  of  the  Circuit 
Court  dismissing  the  bill  was  reversed!  and  the  record  remanded, 
with  instructions  to  that  Court  to  enter  a  decree  for  the  com- 
plainants against  the  respondents,  severally!  for  such  amount  as 
should  appear  was  due  and  unpaid  by  each  of  them  on  their 
several  shares  of  the  capital  stock  of  the  Knox  Insurance  Com- 
pany, and  to  have  such  other  and  further  proceedings  as  to 
justice  and  right  might  appertain. 

At  the  May  Term,  1860,  of  the  Circuit  Court,  a  decree  was 
enterod,  in  conformity  with  the  judgment  of  this  Court*  ascer- 
taining the  amount  of  the  judgments,  due  by  the  Insurance 
Company  to  the  several  complainants,  and  the  several  amounts 
due  by  each  of  the  stockholders,  respondents  to  the  company. 
At  the  next  November  Term  divers  other  creditors  of  the  Com- 
pany filed  their  petitions,  setting  forth  that  they  also  had  become 
judgment  creditors  of  the  Company,  and  praying  to  be  made 
parties  to  the  bill,  and  suggesting  that  there  were  other  persons 
indebted  to  the  Company  "  whose  indebtedness  ought  to  be  paid 
for  the  benefit  of  the  petitioners ; n  that  the  amount  found  to  be 
due  from  those  against  whom  a  decree  has  already  been  rendered 
was  insufficient  to  liquidate  the  claims  of  the  petitioners  and 
other  parties  entitled  to  participate  in  the  distribution  of  said 
funds ;  and  praying  that  a  Receiver  might  be  appointed  to  re- 
ceive and  collect  from  the  persons  so  indebted  the  amounts  due 
by  them,  respectively,  &c,  &c.  The  Court  then  appointed  a 
Receiver,  according  to  the  request  of  petitioners.  But  before 
the  funds  of  the  Company  were  collected,  on  the  7th  of  Decem- 
ber, the  Court  entered  a  decree  that  all  the  moneys  recovered 
or  to  be  recovered  under  the  decree  made  at  last  term  be  distri- 
buted among  the  original  complainants  and  the  several  persons 
who  had  filed  their  petitions,  praying  to  be  made  parties,  com- 
plainants, &o.,  Ac.,  and  appointing  a  Master  to  state  an  account, 
Jcc. 

The  appellants  contend  that  this  decree  is  erroneous  and  un- 
just to  the  original  petitioners.  This  may  possibly  be  found  to 
be  true  wk  en  the  proper  time  comes  +.o  have  it  reviewed.  But 
the  appeal  as  well  as  the  decree,  is  premature.    There  is  no  final 
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decree  in  the  case.  After  the  assets  are  all  collected  bj  the 
Recoiver,  so  that  the  Master  may  ascertain  the  amount  to  be  dis- 
tributed, the  question  now  proposed  will  be  properly  raised, 
and  decided  on  exceptions  to  the  Master's  report.  That  rejion 
should  state  the  amount  of  assets  to  be  distributed/  the  amount 
collected  from  the  original  defendants,  also  the  other  amounts  col- 
lected by  the  Receiver  from  persons  not  in  the  decree ;  whethor 
the  amounts  collected  from  the  parties  respondent  are  sufficient 
to  pay  each  of  the  original  parties  complainant?  if  not,  how 
much  to  each ;  how  much  other  assets  have  been  collected  by 
the  receiver,  and  how  much  would  be  coming  to  each  creditor 
on  the  hypothesis  that  all  the  assets  are  to  be  divided  among 
all  the  creditors  equally. 

With  these  facta  ascertained,  the  Court  will  be  in  a  condition 
to  make  a  final  decree,  which  can  be  reviewed  by  this  Court 
but  not  till  then. 

The  appeal  is  therefore  premature,  and  must  be  dismissed. 


Gallan  t».  Mat. 

I.  Real  estate  being  sold  under  a  regular  proceeding  of  the  Circuit 
Court,  an  order  of  the  same  Court  awarding  process  to  put  the 
purchaser  in  possession,  is  not  a  decree  from  which  the  tenant 
can  appeal  to  this  Court. 

8.  If  the  tenant  had  an  agreement  with  the  purchaser,  which  gave 
him  the  right  to  remain  in  possession,  his  remedy  was  a  bill 
for  an  injunction,  in  which  a  final  decree  could  be  passed  and  an 
appeal  legally  taken. 

ft.  The  order  of  a  Judge  allowing  an  appeal,  so  far  from  being  con- 
clusive upon  the  Court,  does  not  even  imply  that  the  Judge 
himself,  has  a  settled  opinion  concerning  the  appellant's  right. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia. 
The  record  brought  up  by  this  appeal  showed  that  in  1868  a 


MS  SUPREME  COURT. 

Callan  vs.  May. 

eauae  win  pending  in  the  Circuit  Court  for  the  District  of  Col- 
umbia designated  as  Siatham  et  al.  vs.  Oallan  et  al.  In  that 
cause  the  Court  made  certain  decrees  and  decretal  orders  in 
pursuance  of  which  a  sale  was  made  by  trustees  of  some  real 
property  in  the  City  of  Washington.  The  purchaser  at  the  first 
sale  made  by  the  trustees  was  J.  J.  Waring,  whose  contract  was 
annulled  by  his  failure  to  comply  with  the  terms  of  it.  Another 
sale  was  then  regularly  made  under  the  order  of  the  Court  to 
Austin  Sherman,  who  assigned  his  right  to  John  Frederick  May, 
and  May  having  fully  complied  with  the  terms  of  the  sale,  a 
final  order  ratifying  and  confirming  it  was  made  by  the  Court. 
May  being  by  virtue  of  these  proceedings  the  owner  of  the  pro- 
perty in  question,  found  John  F.  Callan  in  possession.  Callan 
refused  to  go  out,  alleging  that  he  was  there  under  an  agreement 
made  between  himself  and  Waring,  the  purchaser  at  the  first 
sale,  who  had  made  default.  He  asserted  also  that  May  had 
confirmed  this  agreement  of  Waring,  and  made  it  binding  upon 
himself  by  accepting  the  note  which  was  due  under  it  May 
then  presented  his  petition  to  the  Court,  setting  forth  the  facts 
and  praying  for  process  to  put  him  in  possession.  Callan 
answered  the  petition.  The  Court  found  that  May  was  entitled 
to  possession,  and  awarded  him  a  writ  of  habere  facias  posses- 
sionem. Callan  petitioned  for  an  appeal  to  the  Supreme  Court. 
The  appeal  was  allowed  on  special  allocatur,  by  Mr.  Justice 
Wayne,  and  the  record  brought  up.  May  moved  to  dismiss  on 
the  ground  that  no  appeal  would  lie  from  such  an  order  as  that 
made  in  his  favor  by  the  Circuit  Court. 

Mr.  Carlisle,  of  Washington  City,  and  Mr.  May,  of  Maryland 
for  the  motion. 

Mr.  Ooxe,  of  Washington  City,  contra. 

Mr.  Chi  rf  Justice  TANEY.  This  appeal  must  be  dismissed. 
The  application  of  May  for  process  to  obtain  possession  of  the 
land  was  not  a  suit  in  which  any  final  decree  could  be  passed  so 
as  u)  give  to  either  party  a  right  to  appeal.    The  proceedings  in 
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the  Circuit  Court  after  its  decree  was  affirmed  in  the  case  of 
Statham,  Smitlison  &  Go.  vs.  Callan,  et  aL,  were  nothing  more 
than  proceedings  required  to  carry  into  execution  that  decree. 
And  when  May  had  become  the  purchaser,  and  the  sale  was 
ratified  by  the  Court,  and  he  had  complied  with  the  conditions 
of  the  sale,  he  was  entitled,  as  a  matter  of  course,  to  the  process 
of  the  Court  to  put  him  in  possession,  The  order  of  the  Court 
directing  process  to  issue  is  not  such  a  final  order  or  decree  in 
a  case  as  the  Act  of  1769  contemplates.  It  is  nothing  more 
than  an  order  of  process  to  carry  into  execution  a  final  decree 
already  passed  in  a  case  in  which  May  was  not  a  party. 

If  there  was  any  agreement  between  May  and  Callan,  after 
May  became  the  purchaser,  whereby  the  land  was  leased  to 
Callan  for  a  term  which  is  not  yet  expired,  the  remedy  of  Callan 
was  by  a  bill  in  Equity  setting  out  the  agreement,  and  praying 
that  May  might  be  enjoined  from  disturbing  him  in  his  posses 
sion.  This  would  have  been  a  new  case  in  which  a  final  decree 
might  have  been  passed  and  an  appeal  legally  taken.  But  such 
an  agreement  can  furnish  no  ground  for  appeal  from  an  order 
of  the  Circuit  Court  carrying  into  execution  the  mandate  of  this 
Court  in  the  case  of  Statham,  Smithson  &  Go.  vs.  Calkm  et  al.T  in 
which  May  was  not  a  party  and  had  no  concern. 

It  seems  to  be  supposed  by  counsel  in  the  argument  that  the 
order  of  the  Judge  of  this  Court  allowing  the  appeal  was  con- 
clusive, and  that  its  validity  was  not  now  open  to  dispute.  But 
the  allocatur  of  a  Judge  was  never  so  considered.  Writs  of 
error  to  State  Courts  cannot  issue  without  the  allocatur  of  a 
Judge  of  this  Court.  Yet  there  is  hardly  a  term  in  which  a 
case  of  that  description  has  not  been  dismissed  upon  the  ground 
that  the  transcript  did  not  show  a  case  in  which  a  writ  of  error 
would  lie.  A  contrary  doctrine  would  be  exceedingly  incon 
venient  if  it  could  be  maintained,  and  would  throw  upon  a  single 
Judge  the  responsibility  which  properly  belongs  to  the  Court. 
And  it  does  not  by  any  means  follow  that  the  Judge  who  author- 
izes the  appeal  has  made  up  his  own  mind  that  the  party  is 
legally  entitled  to  it.  He  may,  and  no  doubt  often  does,  enter- 
tain doabts  upon  the  subject,  or  may  regard  the  point  as  new 
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and  undecided,  and  upon  which  different  opinions  may  be  enter- 
tained, and  in  such  cases  he  grants  the  appeal  in  order  to  bring 
the  matter  before  the  Court  and  enable  it  to  decide  for  itself 
whether  the  case  is  or  is  not  within  their  appellate  jurisdiction 
as  regulated  by  the  Act  of  Congress.  The  allocatur  of  a  single 
Judge  certainly  cannot  enlarge  the  appellate  powers  of  this 
Court  beyond  the  limits  prescribed  by  law,  and  that  law  does 
not  authorize  an  appeal  from  an  order  directing  execution  to 
issue  to  enforce  a  judgment. 
This  appeal  must  therefore  be  dismissed. 


Wright  st  als.  vs.  Sill. 

A  question  repeatedly  argued  and  decided  must  be  considered  as  no 
longer  open  for  discussion,  whatever  differences  of  opinion  may 
once  have  existed  on  the  subject  in  this  Court. 

Appeal  from  the  Circuit  Court  of  the  United  States  lor  the 
Northern  District  of  Ohio.  v 

This  case  was  submitted  to  the  Court  upon  the  reoord,  with* 
out  any  argument,  written  or  oral. 

Mr.  Justice  SWAYNE.  This  is  a  suit  in  equity,  brought 
here  by  appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Ohio. 

The  questions  presented  are,  whether  the  60th  section  of  the 
Act  of  the  Legislature  of  Ohio,  entitled  "An  Act  to  incorporate 
the  State  Bank  of  Ohio  and  other  Banking  Companies,"  passed 
February  24th,  1846,  constitutes  a  contract  upon  the  subject  of 
taxation,  which  is  binding  upon  the  State;  and,  if  so,  wheiner 
that  contract  is  impaired  by  the  subsequent  Act  of  the  Legis- 
lature, passed  April  5th,  1859,  entitled  "An  Act  for  the  assess- 
ment and  taxation  of  all  .the  property  in  this  State,  and  for 
levying  taxes  thereon  according  to  its  true  value  in  money." 

These  questions  came  before  this  Court  the  first  time  in  the 
Piqua  Branch  of  the  State  Bank  of  Ohio  vs.  Knoop,  (16  How., 
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869),  and  were  resolved  in  the  affirmative.  They  have  since 
been  repeatedly  before  the  Court,  and  h»ve,  uniformly!  been 
decided  in  the  same  way.  Dodge  vs.  Wbolsey,  (18  How.,  831); 
Medumics\and  Traders'  Bank  vs.  DeboU,  (18  How.,  880);  Jefferson 
Branch  Bank  vs.  Skelley,  (1  Black,  486) ;  Franklin  Branch  Bank 
vs.  The  State  of  Ohio,  (1  Black,  474). 

Whatever  differences  of  opinion  may  have  existed  in  this 
Court  originally  in  regard  to  these  questions,  or  might  now 
exist  if  they  were  open  for  reconsideration,  it  is  sufficient  to  say 
that  they  are  concluedd  by  these  adjudications.  The  argument 
upon  both  sides  was  exhausted  in  the  earlier  cases.  It  could 
subserve  no  useful  purpose  again  to  examine  the  subject. 

The  decree  of  the  Court  below  is  affirmed,  with  costs. 


Pabkib  vs.  Winnipiseogre  Lake  Cotton  and  Woollen 

Company. 

L  Where  a  party  brings  a  bill  in  equity  complaining  of  an  injury 
for  which  he  has  a  plain,  complete  and  adequate  remedy  at  law, 
the  bill  must  be  dismissed. 

8.  In  the  Courts  of  the  United  States,  such  an  objection  goes  to 
the  jurisdiction  of  the  forum,  and  may,  therefpre^  be  enforced 
by  the  Judges  sua  eponte,  though  not  raised  by  the  pleadings 
dr  suggested  by  the  counsel. 

8*  A  decree  affirmed  dismissing  a  bill  for  a  private  nuisance 
in  which  the  nature  of  the  injury  was  not  set  out  in  such  a 
manner  ar  to  show  that  the  plaintiff  was  without  a  legal 
remedy. 

4*  Courts  of  Equity  have  concurrent  jurisdiction  with  Ccurts  of 
Law  in  cases  of  private  nuisance,  but  to  this  jurisdiction  of  the 
former  Courts  there  are  some  limitations ;  for  many  cases  will 
sustain  an  action  at  law,  which  will  not  justify  relief  in  equity. 

fc  In  what  cases  a  Court  of  Equity  will  enjoin  a  nuisance  and  in 
what  cases  not 
voun.  86 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Hampshire. 

Mr.  Curtis,  of  Massachusetts,  for  Appellant 

Mr.  Hackett,  of  New  Hampshire,  contra. 

Mr.  Justice  SWAYNS.  This  is  a  suit  in  equity.  The  ap- 
reliant  filed  hie  bill  to  procure  a  remedy  against  an  alleged 
nuisance.  The  Circuit  Court  dismissed  the  bill.  He  thereupon 
appealed  to  this  Court. 

It  appears  in  the  case  that  the  appellant  is  the  owner  in  fee 
simple  of  a  certain  pared  of  land  situated  on  the  Winnipiseogee 
River,  in  the  Village  of  Meredith  Bridge.  He  owns,  also,  in  con- 
oection  with  this  real  estate,  the  right  to  use  "one-half  of  the 
water  sufficient  to  carry  wheels  for  operating  a  trip-hammer, 
grindstone,  and  bellows.''  He  claims  under  Stephen  Perley, 
whose  title  is  undisputed.  Perley  conveyed  the  N  land  and  the 
whole  of  the  water-power  mentioned  to  Daniel  Tucker,  by  deed 
bearing  date  February  27,  1808.  Tucker  oonveyed  the  same 
premises,  on  the  14th  of  April,  1882,  to  F.  W.  Boynton.  The 
deed  of  Perley  is  referred  to  in  Tucker's  deed  for  a  description 
of  the  land  and  water  right  thereby  conveyed.  While  the 
premises  belonged  to  Tucker,  the  dam  at  Meredith  Bridge  was 
rebuilt.  The  amount  to  be  paid  by  each  of  the  parties  interested 
in  the  water-power  was  fixed  by  arbitration.  The  arbitrators 
awarded  that  Tucker  should  pay  two-twelfths  of  the  cost  of  the 
dam  "  upon  the  Meredith  side  of  the  river,"  and  he  paid  ac- 
cordingly. 

On  the  29th  of  October,  1824,  Boynton,  by  deed  of  that  date, 
oonveyed  to  Asa  F.  Parker.  In  this  d&ed  the  water  right  is 
thus  described :  "  Which  said  water  privilege  is  the  right  to 
draw  one-half  of  the  water  from  the  flume  connected  with  the 
premises."  On  the  same  day  Asa  F.  Parker,  by  deed  containing 
the  same  description  of  the  premises;  oonveyed  to  the  appellant. 

The  Winnipiseogee  river  has  its  source  in  Winnipiseogee 
Lake.    The  Lake  has  its  outlet  at  a  place  called  the  Weirs,  six 
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miles  above  tie  Tillage  of  Meredith  Bridge.  The  outlet  was 
formerly,  by  a  natural  channel,  from  five  to  seven  hundred  feet 
in  length.  The  water  discharges  itaelf  from  this  channel  into 
Long  Bay — a*  sheet  of  water  about  four  and  a  half  miles  long, 
and  from  half  a  mile  to  a  mile  wide.  At  the  foot  of  Long  Bay 
the  water  is  again  discharged  by  a  channel  about  a  thousand 
feet  long  into  "Little  Bay."  At  the  outlet  from  Long  Bay  is 
Lake  Village.  From  Little  Bay  the  water  is  discharged  into 
Sanborton  Bay,  by  a  channel  about  fifteen  hundred  feet  in 
length.  At  the  outlet  of  Little  Bay  is  Meredith  Village,  where 
the  premises  of  the  complainant  are  -  situated*  Little  Bay  forms 
the  headwater  of  the  dam  from  which  the  appellant's  water- 
power  is  supplied.  .  The  water  is  discharged  out  of  Sanborton 
Bay,  at  or  near  a  place  called  Union  Bridge,  and  thence  pursues 
its  course,  about  ten  or  twelve  miles,  to  its  confluence  with  the 
Pemigewasset,  below  which  the  united  streams  take  the  name  of 
the  Merrimac  River.  This  river— receiving  several  affluents  on 
its  way — passes  by  and  supplies  with  their  water-power  the 
manufacturing  towns  of  Lowell  and  Lawrence. 

The  dam  at  Meredith  Bridge  was  built  prior  to  1808.  There 
is  a  dam  at  Lake  Village,  which  was  built  in  1829. 

After  Perley  conveyed  to  Tucker  he  cut  a  canal  through  his 
own  land,  tapping  Little  Bay,  above  the  dam  at  Meredith 
Bridge,  and  discharging  into  the  river,  below  the  dam,  at  its 
entrance  into  Sanborton  Bay. 

The  defendant  is  a  corporation,  created  .and  clothed  with  its 
powers  by  acts  of  the  Legislature  of  New  Hampshire.  Its  stock 
is  owned  by  the  great  manufacturing  companies  of  Lowell  and 
Lawrence,  except  a  few  shares,  held  for  purposes  of  convenience, 
by  individuals.  The  main  object  of  its  creation  was  to  secure  a 
more  abundant  and  regular  supply  of  water  for  the  mills  at  those 
places.  This  was  to  be  -accomplished  by  making  Lake  Winni- 
piseogee  a  vast  reservoir  of  water,  to  be  accumulated  and 
retained  in  wet  weather,  and  .to  be  drawn  off  and  passed  down 
the  stream,  as  it  might  be  needed,  in  dry. weather. 

The  flow  of  water  below  the  lake  was  thus  to  be  equalised  as 
far  as  practicable,  throughout  the  year. 
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With  a  view  to  this  object,  the  defendant  has  bought  np  all 
the  water-rights  relating  to  the  lake,  and  all  those  upon  the  river 
above,  and  for  some  distance  below,  Meredith  Bridge.  Those 
holding  such  rights  at  that  village  have  been  compromised  with, 
except  the  appellant.  The  answer  avers  that  he  was  offered  the 
iaine  that  was  paid  to  others,  and  that  he  refused — seeking  to 
extort  an  unreasonable  and  unconscionable  sum. 

The  defendants  made  excavations  at  the  Weirs  in  1846-6, 
whereby  the  lake  can  be  drawn  down  from  four  to  six  feet  lower 
than* was  before  possible. 

They  erected  a  new  stone  dam  at  Lakei  Yillaga  in  1861.  By 
means  of  this  dam  they  can  arrest  the  flo^r  of  the  water  so  as  to 
raise  it  above  the  intermediate  descents  tyick  to  the  lake,  and 
raise  the  water  in  the  lake  and  retain  it  there. 

They  have  enlarged  the  Perley  Canal  aiid  increased  the  flow 
of  water  through  it.    This  was  done  in  1846. 

In  making  their  purchases  and  improvements,  the  defendants 
have  expended  about  $800,000.  All  was  done  without  any 
objection  from  the  appellant. 

It  is  admitted  by  the  answer,  that  the  defendants  intend  to 
make  still  deeper  excavations  at  the  Weirs,  and  that  they  have 
controlled  and  intend  hereafter  to  control  the  waters  of  the  lake, 
both  by  retention  and  discharge,  so  as  to  equalize  at  all  times 
throughout  the  year,  as  far  as  practicable,  {he  flow  of  water 
below  the  outlet  of  the  lake. 

The  gravamen  of  the  appellant's  grievances  is  thus  alleged  in 
this  bill: 

"  And  the  said  defendants  have  thus  caused  a  proportionate 
inequality  in  the  quantity  of  water  flowing  in  the  river  Winni- 
piseogee,  by  the  premises  of  your  orator  greater  than  any 
inequality  which  naturally  arose  from  the  ordinary  changes  of 
the  season,  or  from  the  ordinary  fluctuations  in  the  head  of 
water  in  the  said  lake  before  the  attempted  regulation  of  the 
same  by  the  said  defendants — to  the  molestation,  damage,  and 
injury  of  your  orator  in  the  use  and  improvement  of  the  said 
mill  privilege  and  water-power  aforesaid." 

"  And  your  orator  further  represents,  that  his  said  water-power 
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is  damaged  to  the  same  extent  as  the  equality  of  supply  of  water 
at  all  seasons  is  disturbed." 

"And  that  the  defendants,  with  the  intent  and  design  to 
deprive  your  orator  of  his  just  rights,  have  seized  upon  and 
taken  possession  of  the  wateTs  of  the  said  Winnipiseogee  Lake 
and  River,  to  regulate  and  control  them  as  aforesaid,  and  to  use 
the  said  lake  as  a  reservoir,  out  of  which  to  supply  the  Merri- 
mac  River  with  water  in  time  of  drouth,  and  to  use  the  said 
Winnipiseogee  River  as  a  channel  through  which  to  regulate 
and  control  such  supply,  whenever  and  as  often  as  the  supply 
of  water  in  the  Merrimac  from  other  sources  may  fail,  or  beoome 
insufficient  for  a  motive  power  for  the  use  of  the  manufacturing 
eutablishments  situated  thereon,  and  for  the  benefit,  profit,  and 
ail  vantage  of  such  manufacturing  establishments,  their  owners 
or  occupants,  or  parties  interested  therein,  or  some  of  them,  and 
to  the  hurt  and  damage  of  your  orator  in  the  use,  value,  and 
capacity  for  improvement  of  his  said  water-power  at  Meredith 
Bridge  aforesaid." 

In  reply  to  these  allegations,  the  defendants  say,  "that  they 
have,  ever  since  said  dam  and  excavation  were  made,  used  and 
occupied  the  same- for  the  purpose  of  giving  greater  regularity 
and  steadiness  to  the  flow  of  water  in  said  river,  and  to  reserve 
and  hold  back  the  surplus  water,  which  would,  at  wet  seasons 
and  during  spring  freshets,  have  otherwise  run  to  waste,  retard- 
ing and  interfering  with  the  operation  and  use  of  .the  mills  upon 
said  Winnipiseogee  and  Merrimac  Rivers,  and  discharging  the 
same  at  such  times  as  the  same  was  required  in  consequence  of 
the  low  state  of  the  waters  in  said  rivers  for  the  use  thereof  and 
that  the  water  of  said  lake  and  bay  has  been  so  managed  and 
used  as  to  be  a  material  benefit  and  advantage  to  the  mills  upon 
said  rivers." 

"And  the  defendants  deny  that  they  have  in  any  manner 
caused  a  proportional  inequality  in  the  quantity  of  water  flow- 
ing in  the  River  Winnipiseogee,  by  the  premises  of  said  com- 
plainant, greater  either  than  any  inequality,  which  naturally 
arose  from  the  ordinary  changes  of  the  seasons,  or  from  the 
oHinary  fluctuations  in  the  head  of  water  in  the  said  lake 
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before  the  regulation  of  the  same  by  the  said  defendants,  to  the 
molestation,  damage,  or  injury  of  said  orator,  in  the  improve- 
ment of  his  said  mill  privilege  and  water-power.  And  said 
defendants  furthef  say,  that  said  complainants'  water-power  is 
not  damaged  by  anything  which  has  been  done  by  them,  the 
equality  of  the  supply  of  water  being  not  otherwise  disturbed 
by  them  than  is  in  this  answer  hereinbefore  set  forth,  and  its 
supply  being  rendered  more  equal  at  times  when  it  was  formerly 
scanty,  and  the  excess  of  water  being  prevented  at  periods  of 
high  water,  which  would  not  aid;  but  would  retard  by  back- 
water the  operation  of  said  complainants'  mill/' 

The  issue  between  the  parties  is  thus  presented.  Several 
other  matters  of  defence  are  set  forth  in  the  answer.  The  view 
which  we  have  taken  of  the  case  renders  it  unnecessary  particu- 
larly to  advert  to  them. 

The  appellant  alleges  an  injury  to  his  water-right  commen- 
surate, in  extent,  with  the  additional  inequality  in  the  flow  of 
water  in  the  river,  which  he  alleges  to  have  been  caused  by  the 
works  of  the  defendants. 

They  deny  the  injury,  and  claim  that  his  water-power  is 
improved.  The  appellant  does  not  state  in  his  bill  how  the 
injury  is  produced,  nor  in  what  it  consists.  The  particular 
mature  of  the  injury  is  unexplained.  He  complains  neither  of  a 
diminished  supply  of  water  nor  of  back-water.  We  have  looked 
carefully  into  the  evidence  upon  the  subject ;  the  result  is>  that 
we  are  left  in  doubt  upon  which  side  lies  the  truth.  We  have 
baled  to  find  those  clear  feet  of  rights  upon  one  side,  and  wrong 
upon  the  other,  which  are  necessary  to  quicken  into  activity  the 
powers  of  a  Court  of  Equity.  We  forbear  to  pursue  this  in 
quiry,  because  the  case  presents  another  ground,  free  from  doubt 
upon  which  we  prefer  to  rest  our  decision. 

It  was  urged  at  hearing,  as  an  insuperable  objection  to  the 
relief  prayed  for,  that  the  appellant  has  not  established  his  right 
by  an  action  at  law.  The  objection  was  not  taken  by  demurrer, 
or  in-  the  answer.  In  the.  Courts  of  the  United  States,  it  is 
regarded  as  jurisdictional,  and  may  be  enforced  by  the  Court 
sua  $&**%  though  not  raised  by  the  pleadings,  nor  suggested  by 
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counsel.  2  Cr.,  419 ;  5  Pet,  486 ;  2  How.,  388.  The  16th  section 
of  the  Judicial  Act  of  1789  provides,  "  that  suits  in  equity  shall 
not  be  sustained  in  either  of  the  Courts  of  the  United  States  in 
any  case  where  plain,  adequate,  and  complete  remedy  can  be  had 
at  law."  This  is  merely  declaratory  of  the  pre-existing  rule,  and 
does  not  apply  where  the  remedy  at  law,  is  not  "  plain,  adequate, 
and  complete,"  or,  in  other  words,  where  it  is  not  "as  practical 
and  as  efficient  to  the  ends  of  justice  and  to  its  prompt  adminis- 
tration as  the  remedy  in  equity."  8  Pet.,  215. .  But  where  the 
remedy  at  law,  is  of  this  character,  the  party  seeking  redress 
must  pursue  it.  In  such  case  the  adverse  party  has  a  constitu- 
tional right  to  a  trial  by  jury.    19  How,  278. 

The  concurrent  jurisdiction  of  Courts  of  Equity  in  eases  'of 
private  nuisance,  dates  back  to  an  early  period  in  the  growth  ot 
the  English  equity  system.  1  Spenoe*  672.  It  has  been  greatly 
enlarged  since  the  time  of  Lord  Thurlow.  7  Vesey,  807,  808 ; 
83  Cond.  Eng.  Ch.  Bep.  286.  It  is  now  too  firmly  established  to 
be  shaken,  but  it  is  not  without  limitation.  It  is  governed  by 
the  same  principles  which  animate  and  control  its  action  in  other 
oases  where  its  aid  may  be  invoked  against  a  wrongdoer. 

Many  cases  of  private  nuisance  will  sustain  an  action  at  law 
which  will  not  justify  relief  in  equity.  16  Vesey,  888 ;  Story's 
Eq.  Jur.,  sec.  925. 

A  Court  of  Equity  will  interfere  when  the  injury  by  the 
wrongful  act  of  the  adverse  party  will  be  irreparable,  as  where 
the  loss  of  health,  the  loss  of  trade,  the  destruction  of  the  means 
of  subsistence,  or  the  ruin  of  the  property  must  ensue.  2 
Swanst,  835 ;  16  Vesey,  342 ;  2  Ver.,  646 ;  2  Bro.  C.  B.,  6*;  tt 
Vesey,  168 ;  6  Paige,  88 ;  Wat.  Eden,  659,  note. 

It  will  also  give  its  aid  to  prevent  oppressive  and  intermina- 
ble ligitation,  or  a  multiplicity  of  suits,  or  where  the  injury  is 
of  such  a  nature  that  it  cannot  be  adequately  compensated  by 
damages  at  law,  or  is  such,  as  from  its  continuance  or  perma- 
nent mischief,  must  occasion  a  constantly  recurring  grievance, 
which  cannot  be  prevented  otherwise  than  by  an  injunction, 
Mitf.  Eq.  PL,  by  Jeremy,  144,  145;  Jer.,  Eq.  800;  1  Dick.  168; 
16Ves*842;  6J.C.R,46;  6  Paige,  83. 
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A  diminution  of  the  value  of  the  premises  without  imparts 
Me  injury  is  no  ground  for  interference.  2  Bro.  0.  C.  86 ;  18, 
Veaey,842;  3M.&K.,  169. 

Where  an  injunction  is  granted  without  a  trial  at  law,  it  is 
-tonally  upon  the  principle  of  preserving  the  property,  until  a 
trial-  at  law  can  be  had.  A  strong  prima  facie  ease  of  right 
must  be  shown,  and  there  must  have  been  no  improper  delay. 
The  Court  will  consider  all  the  circumstances  and  exercise  a 
careful  discretion.    Or.  k  Ph.,  288. 

Where  an  injunction  in  such  a  case  has  been  granted,  and  the 
complainant  fails  to  proceed  with  diligence  in  his  action  at  law, 
the  injunction  will  be  dissolved.    4  If  k  C,  498. 

A  delay  of  three  .years  or  more  has  been  frequently  held  to  be 
such  laches  as  will  preclude  a  party  from  relief  in  equity  until 
he  has  vindicated  his  right  at  law.  1  Cox,  102 ;  2  J.  0.  R,  879; 
8  J.  0.  B,  282;  8  J.  C.  R.,  19;  5  Met.  8. 

The  better  opinion  now  is,  that  it  is  only  a  fact  to  be  con- 
sidered by  the  Chancellor,  in  connection  with  the  other  facts  of 
the  case,  by-  which  his  discretion  is  to  be  guided.  Wood  vs.  Sut- 
cliff,  (8  Eng.  L.  k  E.,  217);  Sprague  vs.  Rhodes,  (4  Rhode  L,  804). 

"Until  the  rights  of  the  parties  are  settled  at  law,  only  a 
temporary  injunction  is  issued,  to  prevent  irreparable  injury." 
Irwin  vs.  Dixon,  (9  How.,  10). 

This  jurisdiction  is  applied  only  where  the  right  is  clearly 
established — where  no  adequate  compensation  can  be  made  in 
damages,  and  where  delay  itself  would  be  a  wrong.  2  Swanst, 
818;  Angel  on  Wat.  Courses,  475. 

The  case  must  be  one  "of  strong  and  imperious  necessity,  or 
the  right  must  have  been  previously  established  at  law."-  8  Barb. 
&O.B,  180;  7  Barb,S.  C.  R.,  400.;  2  J.  C.  R.,  184;  4B.4C, 
8;  87  New  H.,  264;  17  Maine,  202.  The  right  must  be  dear 
and  its  violation  palpable.    8  Barb.  S.  C.  R.,  160. 

If  the  evidence  be  conflicting  and  the  injury  doubtful,  this 
extraordinary  remedy  will  be  withheld.  8  Paige,  210;  1 
Cooper's  Sel.  Cas,  888;  8  M.  k  E.,  169;  6  Met.,  8;  9  Gill.  &  J. 
888;  3  J.  C.  R.,  282 ;  2  Barb.  Ch.  R.,  282 ;  1  Dev.  Eq.  R,  12. 

After  the  right  has  been  established  at  law,  a  Court  of  Chan* 
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eery  will  not,  as  of  course,  interpose  by  injunction.  It  will 
consider  all  the  circumstances,  the  consequences  of  such  action, 
and  the  real  equity  of  the  case.  4  Rhode  I.,  801 ;  8  E.  I  k  B., 
217;  9E.L&  E.,  104 ;  18  Eng.  Cond.,  Oh.  &,  486. 

The  estate  of  the  appellant  in  the  water  is  an  easement1  or 
servitude  annexed  to  his  land.  As  before  stated,  the  excavation 
was  made  at  the  Weirs,  and  the  Perley  canal  was  deepened  in- 
1846.  The  stone  dam  was  erected  in  1861.  The  appellant 
brought  his  bill  on  the  18th  of  September,  1866.  Daring  these 
intervening  periods,  according  to  his  own  showing,  he  slept  upon 
his  rights.  8  E.  L.  &  E.,  228.  He  does  not  allege  either  danger 
of  irreparable  injury,  or  of  protracted  litigation,^  of  a  multi- 
plicity of  suits,  as  the  ground  upon  which  he  seeks  relief  in 
equity.  There  is  no  warrant  for  such  an  averment.  If  he  ha3 
been  injured,  his  injury  can  be  ascertained  and  fully  repaired  by 
damages  in  an  action  of  law.  A  jury  is  the  tribunal  provided 
by  law  to  determine  the  facts  and  to  fix  the  amount,  and  they 
can  best  perform- this  duty.  The  fact  that  other  proprietors 
have  been  paid  bears  upon  this  point.  8  E.  L.  k  E.,  222,  223. 
The  appellant  can  have  no  standing  in  a  Court  of  Equity  until 
he  has  laid  this  foundation  for  relief.  This  objection  is  fatal  to 
the  case.    We  decide  nothing  else. 

There  are  cases  in  which  a  Court  of  Equity  will  take  juris- 
diction and  give  a  complete  remedy  without  the  previous  inter- 
vention of  a  Court  of  Law.  6  Ves.,  689;  1  McLean,  865;  89 
New  H.,  186 ;  8E.L.&  E.,  217 ;  4  Rhode  I.,  301 ;  4  M.  k  Cr„ 
488;  8  Hare,  593;  2  Coll.,  431;  7  Hare,  221.  Bat  this  case 
does  not  belong  to  that  class. 

The  Circuit  Court  committed  no  error  in  dismissing  the 
appellant's  bill. 

The  decree  below  is  affirmed,  with  costs. 
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I  This  Court  will  enquire  into  the  facts  of  a  disputed  entry  of  pub- 
lic land,  and  set  aside  or  correct  the  decision  of  a  Register  or 
Receiver,  or  of  the  Commissioner  of  the  General  Land  Office, 
as  equity  may  require. 

S.  Where  a  party  takes  up  and  resides  upon  a  tract  of  land  within 
a  quarter  section,  whose  limits  have  been  fixed  by  an  authorized 
Government  Survey,  pays  for  it  and  receives  his  patent  cer- 
tificate from  the  proper  officers,  and  by  a  subsequent  survey  it 
is  found  that  the  house  of  the  pre-emptor  is  not  within  the 
tract  for  which  he  has  paid,  the  Commissioner  of  the  Land 
Office  cannot,  for  this  reason,  set  aside  the  sale. 

8.  In  such  a  case  the  Government  is  bound  by  the  original  survey. 

4  Where  the  house  of  a  pre-emptor  is  built  on  the  line  dividing 
two  quarter  sections,  his  residence  in  it  avails  as  the  founda- 
tion of  a  pre-emption  right  in  either. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Mr,  Grant,  of  Iowa,  for  Appellants. 
Mr.  Scales,  of  Illinois,  for  Appellees. 

Mr.  Justice  MILLER.  This  is  an  appeal  from  a  decree  of  the 
Circuit  Court  for  the  Northern  District  of  Illinois,  in  which  the 
appellants  here  were  complainants  there. 

The  subject  of  the  litigation  is  the  legal  title  to  the  southwest 
part  of  the  northeast  fractional  quarter  o  *  section  No.  36,  in 
township  No.  18,  of  range  No.  2,  west,  of  xhe  fourth  principal 
meridian,  in  the  county  of  Rock  Island,  Illinois.  The  course  of 
the  Mississippi  river  at  this  point  is  almost  due  west,  and  that 
portion  of  its  waters  which  flows  south  of  the  island  of  Rock 
Island,  divides  the  northeast  quarter  of  section  36  into  two 
parts,  one  of  which,  the  smaller,  is  south  of  the  stream,  and  the 
other  constitutes  a  portion  of  the  Island. 

The  section  was  surveyed  in  the  year  1838  by  Bennett*  the 


J 
DECKMBEB  TERM,  1862.  lift 

Lindtey  et  «!•  vs.  Ifinats  sf  «L 

Government  Surveyor,  and  the  survey  duly  filed  in  the  proper 
office.  The  meanders  of  the  Mississippi  river,  the  quarter  too- 
•  lion  posts,  and  the  area  of  the  fractional  quarters,  were  all  given 
by  the  survey.  It  appeared  by  it,  that  the  south  line  of  the 
quarter  section  impinged  upon  the  river  at  a  point  i*ear  the 
centre  of  the  line,  and  thus  divided  that  part  of  the  quarter 
which  was  south  of  the  river  into  two  separate  fractions.  The 
computation  of  this  survey  gave  the  contents  of  the  east  fraction 
at  1  *07»  acres,  and  of  the  west  fraction  at  5  }0\  acres.  It  is  this 
latter  parcel  which  is  in  contest.  In  April,  1839,  Thomas  Lind- 
sey  made  application  to  the  Receiver  and  Register  of  the  land 
office  at  Galena  to  purchase  the  land,  claiming  a  right  of  pre- 
emption  under  the  Act  of  1888  by  reason  of  cultivation  and 
actual  residence  thereon,  and  having  established  his  claim  to  the 
satisfaction  of  those  officers,  he  received  from  them  on  the  3d 
day  of  June,  1839,  the  proper  certificate,  stating  the  receipt  of 
the  purchase-money,  and  that,  on  its  presentation  to  the  Com- 
missioner of  the  General  Land  Office,  he  would  be  entitled  to  a 
patent.  Shortly  after  receiving  this  certificate,  Thomas  Lindsey 
removed  with  his  family,  across  the  river  into  Iowa,  and  died  on 
the  14th  September  of  the  same  year,  a  little  more  than  three 
months  after  its  date.  The  present  plaintiffs  are  his  heirs,  and 
were  all,  at  the  time  of  his  death,  either  minors  or  fcme$  etnmrL 
except  James  A.  Lindsey.  .  No  patent  ever  issued  to  Thomas 
Lindsey  or  his  heirs  on  this  entry. 

In  1845  David  Hawes  claimed  a  pre-emption  right  under  the 
Act  of  1841  for  the  same  fractional  southwest  part  of  the  north- 
east quarter  of  section  36,  and  in  December  received  the  certifi- 
cate of  the  Register  and  Receiver  that  he  had  •  purchased  and 
entered  it,  and  on  March  1st,  1848,  received  from  the  Govern- 
ment a  patent. 

The  object  of  the  present  suit  is  to  compel  from  said  David 
Hawes  and  the  other  defendants,  who  are  his  grantees,  a  convey 
ance  to  plaintiffs  of  the  legal  title  thus,  obtained  by  Hawes  from 
the  Government. 

As  Hawes  took  his  patent  from  the  United  States  with  full 
knowledge  of  the  certificate  previously  issued  to  Lindsey,  it  is 
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quite  clear  that  upon  the  facts  above  stated,  without  more,  the 
complainants  would  be  entitled  to  the  relief  prayed  for  in  their 
bill.  But  the  defendant  Hawes,  who  alone  has  answered,  sets 
up  other  facts  upon  which  he  relies  as  a  fall  defence  to  the 
claim  of  the  plaintiffs.  There  are  in  the  record  the  depositions 
of  some  forty  witnesses,  besides  letters  and  other  documentary 
evidence,  all  of  which  have  received  the  careftil  attention  of  the 
Court;  although  it  will  be  found  that  the  case  must  be  decided 
upon  a  few  facts  about  the  truth  of  which  there  is  but  little 
conflict.    These  will  be  considered  as  we  progress. 

On  the  9th  August,  1845,  James  Shields,  Commissioner  of  the 
Land  Office,  set  aside  the  entry  of  Lindsey,  ordered  his  certifi* 
cate  to  be  cancelled,  and  directed  the  Register  and  Receiver  to 
hear  proof  of  the  right  of  David  Hawes,  and  to  adjudicate  his 
claim. 

They  accordingly  heard  his  proof,  and  gave  him  the  certificate, 
oh  which  he  afterwards  obtained  his  patent  as  before  recited.  It 
is  claimed  by  the  counsel  of  Hawes  that  this  action  of  the  land 
>fficers,  including  that  of  the  Commissioner,  was  a  conclusive 
And  final  adjudication  of  the  matters  now  set  up  in  plaintiffs* 
bill,  and  that  the  Courts  of  Law  cannot  go  behind  these  proceed- 
ings to  correct  any  injustice  which  may  have  been  done  to 
plaintiffs. 

The  proposition  as  thus  broadly  stated,  and  as  necessarily  so 
stated  by  defendant's  counsel  to  avail  him  in  this  case,  oannot  be 
conceded.  It  appears  from  the  evidence  before  us,  that  the 
ground  on  which  the  Commissioner  set  aside  the  entry  of  Lind- 
sey, was,  that  there  had  been  a  mistake  in  the  survey  made  by 
Bennett  in  1S33,  and  that  by  another  survey  made  by  order  of 
the  Commissioner  in  1844,  it  was  ascertained  that  the  house  in 
which  Lindsey  resided  when  he  made  his  claim  in  1889,  was  not 
on  the  land  for  which  he  received  his  certificate  of  entry  from 
the  Receiver  and  Register. 

The  order  for  this  new  survey  emanated  from  the  Commis- 
sioner of  the  Land  Office  June  1st,  1844,  and  the  survey  was 
actually  made  in  the  autumn  of  that  year,  five  years  after  Lir3- 
sey'a  entry;  and  five  years  also  after  his  death,  and  there  is  no 
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proof  whatever  that  any  of  his  heirs  had  notice  of  this  surrey, 
or  of  any  intention  on  the  part  of  the  Commissioner  to  set  aside 
Lindsey's  entry ;  but  the  whole  proceeding  was  ex  parte.    It  is 
true  that  subsequently,  when  the  claim  of  David  Ha  web.  to  a 
right  to  enter  this  land  came  before  the  Register  and  Receiver, 
James  A.  Lindsay  seems  to  have  had  some  kind  of  notice ;  but 
this  was  given  him  in  regard  to  an  attempt  on  his  part  to  enter 
this  land  for  himself,  on  a  claim  of  improvement  made  by  him* 
self,  having,  as  is  clearly  shown,  no  relation  whatever  to  the  right 
established  by  his  father,  Thomas  Lindsey.    Nor  did  the  other . 
heirs  of  Thomas  Lindsey  have  any  notice  of  the  proceedings  by 
which  David  Hawes  established  his  claim  before  the  Register  • 
and  Receiver.    These  l\girs  were  not  in  any  sense  parties,  to  any 
of  the  proceedings,  by  which  the  title  to  the  land  which  their, 
ancestor  had  bought  of  the  Government,  was  vested  in  David . 
Hawes,  and  their  claim  annulled. 

Under  these  circumstances  we  have  no  hesitation  in  holding 
that  the  action  of  the  officers  of  the  land  office  was  not  conclu- 
sive upon  their  rights,  and  that  a  Court  of  Equity  may  inquire 
into  the  proceedings  -  by  which  the  title  was  vested  in  Hawea, 
and  afford  relief  if  a  proper  cause  fpr  it  is  shown  to  exist.  That 
this  is  the  settled  doctrine  of  this  Court,  a  reference  to  a  few  oi 
its  decisions  will  show. 

In  the  case  of  Cunningham  vs.  Ashley  et  al,  (14  Howard,  877). 
Cunningham  appeared  before  the  Receiver  and  Register,  and 
claimed  the  right  under  the  pre-emption  laws,  to  enter  the  land 
#hich  was  the  subject  of  controversy.  These  officers  decided 
that  he  had  no  right  to  do  so,  and  rejected  his  claim.  He  again 
and  repeatedly  presented  his  claim,  and  tendered  the  price  of  tht 
land.  His  claim  received  the  consideration  of  the  Commissionei 
of  the  Land  Office,  of  the  Attorney -General,  and  of  the  Secre- 
tary of  the  Treasury,  and  was  finally  rejected.  The  defendants 
were  permitted  to  enter  the  land,  and  receive  from  the  Govern- . 
ment  patents  for  it.  Justice  McLean,  in  delivering  the  opinion 
of  the  Court,  says,  that  this  final  decision  of  the  Officers  of  the 
Department  was  the  result  of  twenty  years  of  controversy ;  and 
%  peaking  in  reference  to  the  plaintiffs  rights,  he  says :    "  They 
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Were  paramount  to  those  acquired  under  the  new  location. 
Those  rights  were  founded  on  the  settlement  and  improvement 
in  1821,  and  on  the  acts  done  subsequently  in  the  prosecution 
of  his  claim.  Having  done  everything  which  was  in  his  power 
to  do,  the  law  requires  nothing  more."  Again :  "  So  far  as  the 
new  entries,  interfered  with  the  right  of  complainants,  they  were 
void."  "  The  officers  of  the  Government  are  the  agents  of  the 
law.  They  cannot  act  beyond  its  provisions,  nor  make  compro- 
mises not  sanctioned  by  it.  The  Court  decreed  that  the  defend- 
ants should  convey  to  Cunningham  who  had  the  paramount 
equity.  In  this  case,  which  had  been  long  contested,  and  had 
received  the  consideration  of  the  Receiver,  Register,  Commis-' 
sioner,  Attorney-General,  and  Secretary  of  the  Treasury,  all  of 
whom  had  concurred  in  rejecting  plaintiff's  claim,  he  had  never 
received  any  certificate  nor  actually  paid  any  money,  yet  the 
Court  held  that  it  would  look  into  the  equities  of  the  case  and 
set  aside  the  acts  of  all  these  officers,  because  they  had  erred,  to 
use  the  language  of  the  Court,  both  as  to  the  law  and  the  facts 
to  the  prejudice  of  complainant.  In  Barnard's  Heirs  vs.  Ashley's 
Heirs,  (18  How.,  48),  this  Court  again  decided  that  it  would 
inquire  into  the  facts  of  a  disputed  entry,  notwithstanding  the 
decision  of  the  Register  and  Receiver. 

But  the  clearest  statement  of  the  rule  established  by  this  Court 
on  this  subject,  is  to  be  found  in  the  case  of  Garland  vs.  Wynn, 
(20  How.,  8).  Wynn's  entry,  which  was  the  elder,  had  been  set 
aside,  and  the  money  refunded  and  a, patent  certificate  awarded 
to  Hemphill,  who  assigned  to  Garland,  to  whom  the  patent 
issued.  Wynn  brought  his  suit  in  equity  to  compel  from  Gar- 
land the  conveyance  of  the  legal  title,  on  the  ground  that  these 
proceedings  were  illegal,  and  that  he  had  the  equitable  right. 
Garland  insisted  that  the  Circuit  Court  had  no  authority  or  juris- 
diction to  set  aside  or  correct  the  decision  of  the  Register  and 
Receiver,  and  that  their  adjudication  was  conclusive.  Mr.  Justice 
Catron,  in  delivering  the  opinion  of  the  Court,  says :  "  The  gen- 
eral rule  is  that  where  several  parties  set  up  conflicting  claims 
eo  property,  with  which  a  special  tribunal  may  deal,  as  between 
one  party  and  Government,  regardless  of  the  rights  of  others, 
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the  latter  may  oome  into  the  ordinary  Courts  of  Justice  and 
litigate  the  conflicting  claims.  Such  was  the  ease  of  (hmegy* 
vs.  Vasse,  (1  Peters,  212),  and  the  case  before  us  belongs  to  the 
same  class  of  ex  parte  proceedings.  Nor  do  the  regulations  of 
the  Commissioner  of  the  General  Land  Office,  whereby  a  party 
may  be  heard  to  prove  his  better  claim  to  enter,'  oust  the  juris- 
diction of  the  Courts  of  Justice.  We  announce  this  to  be  the  setttea 
doctrine  of  this  Court."  In  Lyttle  et  al  vs.  State  of  Arkansas  et  aL, 
(22  How.,  192),  the  same  member  of  the  Court,  delivering  its 
opinion,  says:  "Another  preliminary  question  is  presented  on 
this  record,  namely,  whether  the  adjudication  of  the  Register  and 
Receiver  which  authorized  Cloy  s  heirs  to  enter  the  land  is  sub* 
ject  to  revision  in  Courts  of  Justice,  on  proof  showing  that  the 
entry  was  obtained  by  fraud,  and  the  imposition  of  fake  testi- 
mony on  those  officers  as  to  settlement  and  cultivation.  We 
deem  this  question  too  well  settled  in  the  affirmative  for  disous- 
sion." 

We  are  not  now  disposed  to  question  the  soundness  of  these 
decisions,  and  they  clearly  dispose  of  the  objection  raised  by 
defendants  on  this  branch  of  the  case. 

We  now  proceed  to  inquire  into  the  grounds  upon  which  th* 
entry  of  Thomas  Lindsey  was  set  aside,  and  the  application  of 
David  Hawes  to  enter  the  same  land  was  allowed.  It  appears 
that  some  five  years  after  Lindsey's  entry  was  made,  upon  the 
suggestion  of  Silas  Reed,  that  there  was  an  error  in  Bennett's 
survey  of  this  quarter,  the  Commissioner  ordered  a  new  survey 
to  be  made  of  that  section.  This  survey  was  made  for  the 
Government  by  George  B.  Sargent  in  the  fall  of  1844.  It 
differed  from  the  original  survey  in  two  particulars,  namely, 
that  the  southwest  fractional  quarter  was  found  to  contain 
13  So  acres,  instead  of  6^,  and  the  south  line  of  the  quarter 
section  was  located  so  far  north,  as  to  leave  the  house  in  which 
Lindsey  resided,  when  he  made  his  entry,  entirely  south  of  the 
quarter. 

The  Act  of  June  22,  1338,  under  which  Lindsey  claimed  his 
right  of  preemption  and  made  his  entry,  provides,  "  That  every 
actual  settler  of  the  public  lands,  b~ing  the  head  of  a  family, 


660  SUPREME  COUBT. 

Lindsey  stfoLva.  HdweietaL 

over  twenty -one  years  of  age,  who  was  in  possession,  and  a 
housekeeper,  by  personal  residence  thereon  at  the  time  of  the 
passage  of  this  act,  and  for  four  months  next  preoeding,  shall 
be  entitled  to  all  the  benefits  and  privileges  of  an  act  entitled 
an  act  to  grant  pre-emption  rights  to  settlers  on  public  lands." 
It  is  shown  by  the  letter  of  James  Shields,  Commissioner  of  the 
General  Land  Office,  dated  August  9th,  1845,  to  the  Register 
and  Receiver  at  Dixon,  that  Lindsey's  entry  was  set  aside  by 
him  because,  by  the  re-survey,  Lindsay's  house  was  not  on  the 
fractional  quarter  in  controversy.  We  are  not  prepared  to 
admit,  that  If  the  second  survey  be  the  correct  and  proper  sub- 
division of  that  section  into  quarters  and  fractions  of  quarter^, 
and  that  by  this  survey,  (though  otherwise  by  the  former)  the 
house  of  Lindsey  was  found  not  to  be  in  the  fraction  pre-empted 
by  him,  the  Commissioner  could,  for  this  reason  alone,  set  aside, 
in  this  summary  manner,  the  sale  of  the  land  made  by  the  Gov 
ernment  to  Lindsay.  It  is  to  be  remembered  that  the  original 
survey  of  Bennett,  was  the  survey  of  the  Government ;  that  it 
was  made  in  1888;  that  the  maps,  plats,  certificates,  and  field 
notes  were  all  filed  in  the  proper  office ;  the  survey  approved,  and 
that  for  eleven  years,  the  Government  had  acted  upon  and  recog- 
nized it  as  valid  and  correct,  and  above  all  had  sold  the  land  to 
Lindsey  by  this  its  own  su/vey,  received  the  purchase  money 
and  given  him  a  patent  certificate,  five  years  before  any  sugges 
tion  was  made  of  this  error.  The  money  thus  received  by  the 
Government  has  never  been  returned,  nor  do  we  think  it  would 
vary  the  rights  of  the  parties  if  it  had  been  actually  tendered 
to  him  or  his  heirs.  We  are  of  opinion,  under  these  circum- 
stances, that  so  far  as  the  location  of  the  lines  of  that  quarter 
section,  affect  the  question  of  the  precise  locality  of  Lindsey's 
residence,  as  bearing  on  his  right  to  enter  that  fraction  as  a  pre- 
emption, the  Government  was  bound  by  the  original  survey  of 
Bennett 

We  do  not  here  deny  the  right  of  the  Government  which  has 
•old  It  nd  by  the  acre  at  a  fixed  prioe,  to  make  a  new  survey 
oefore  it  parts  with  the  title,  and  if  there  is  more  land  than 
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was  paid  for,  to  require  the  deficiency  to  be  paid  before  it  issues 
a  patent 

On  that  subject  we  decide  nothing,  because  it  is  not  necessary 
in  this.case.  Lindsey's  heirs  were  never  notified  of  the  additional 
number  of  acres  found  to  be  in  the  fraction,  nor  were  they 
required,  or  permitted  to  pay  for  this  increase. 

The  language  of  the  Act  of  1838,  already  quoted,  certainly 
required  of  Lindsey  that  he  should  have  possession,  by  personal 
residence  thereon,  of  the  land  which  he  entered,  and  if  he  had 
not  such  residence,  or  rather  such  possession,  the  Commissioner 
was  justified  in  vacating  the  entry.  But  this  fact  must  be  deter 
mined  on  the  basis  of  Bennett's  survey. 

On  this  point  a  few  facts  found  amoAg  the  mass  of  testimony 
in  the  record,  about  which  there  is  scarcely  a  dispute,  will  enable 
us  to  form  a  just  conclusion. 

The  east  and  west  lines  which  divide  a  section  into  north  and 
south  quarter  sections,  are  not  usually  run  out  and  marked  by 
the  Government  surveyors ;  but  instead  of  this,  as  they  run  the 
north  and  south  lines,  they  set  up  on  these  lines,  what  they  call 
the  quarter  section  posts — that  is,  they  mark  the  points  where 
this  line  should  begin  and  end.  When  Lindsey  was  about  to 
make  his  pre-emption  claim,  in  order  to  ascertain  whether  he 
resided  on  this  fraction,  he  procured  the  County  Surveyor  of 
Bock  Island  County  to  come  and  ran  this  quarter  section  line. 
Several  of  the  witnesses  who  were  present  when  this  survey  was 
made  have  testified  in  the  case,  and  C.  H.  Stoddard,  a  practical 
surveyor  of  intelligence  and  candor,  as  shown  by  his  testimony, 
also  made  a  survey  from  Bennett's  field  notes  since  this  suit 
was  instituted.  Some  of  the  persons  present  when  the  survey 
was  made  by  Baxter,  the  Surveyor  of  Bock  Island  County, 
looked  through  the  compass  and  observed  where  the  line  struck 
Lindsey's  house,  and  a  notch  was  made  on  his  stone  chimney 
where  the  line  was  seen  tor  touch  it,  which  was  there  when  the 
depositions  were  taken  in  this  suit,  and  was  identified  by  wit* 
nesses  who  saw  it  made.  The  fair  result  of  all  the  testimony  on 
ibis  point  is,  that  the  house  in  which  Lindsey  resided  was 
iirectly  on  this  line,  which  would  intersect  the  house  so  as  to 
vol.  II.  36 
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throw  perhaps  the  larger  part  on  the  other  quarter,  and  a  part 
something  less  than  half,  into  this  quarter. 

It  is  proved  that  he  had  another  building  on  this  fraction 
wholly,  which  is  sometimes  spoken  of  as  his  stable,  and  some- 
times as  a  blacksmith  shop,  in  which  he  worked  at  that  trade. 
It  is  also  shown  that  the  ground  cultivated  by  him  was  exclu- 
sively on  this  fraction,  and  the  proof  of  its  cultivation  and 
enclosure  is  quite  clear.  On  these  facts,  was  he  within  the 
meaning  of  the  statute,  in  possession  of  this  fraction  by  personal 
residence  thereon  ? 

The  counsel  for  appellees  has  made  a  vigorous  argument  in 
support  of  the  negative  of  this  question.  Assuming  that  Lindsey 
could  not  have  a  residence  on  both  the  northeast  and  southeast 
quarter  sections  at  one  time,  and  claiming  that  the  case  is  to  be 
governed  by  the  analogies  of  a  question  of  domicil  in  a  case  of 
conflicting  jurisdictions,  he  has  made  an  apparently  strong  case 
out  of  the  fact,  that  the  larger  portion  of  the  house  is  on  the 
south  side  of  the  line. 

This,  however,  is  not  a  case  of  domicil  under  different  Govern- 
ments or  conflicting  jurisdictions.  It  is  a  question  arising  under 
the  Government  of  the  Unit  d  States,  and  concerns  a  construc- 
tion of  one  of  its  most  benevolent  statutes,  made  for  the  benefit 
of  its  own  citizens,  inviting  and  encouraging  them  to  settle  upon 
its  public  lands.  The  Government  which  made  the  law,  owned 
both  quarter  sections,  and  was  indifferent  as  to  which  should  be 
sold  to  Lindsey,  provided  it  was  legally  done.  Lindsey's  house 
was  on  both  quarter  sections.  He  lived  or  resided  in  all  that 
house.  So  far  as  mere  personal  residence  is  concerned,  we  think 
he  may  be  correctly  said  to  have  resided  on  both  quarter  nee 
tions.  The  law  only  required  that  he  should  personally  reside 
on  the  quarter  which  he  claimed  to  enter,  and  if  he  resided  on 
both,  then  clearly  lie  resided  on  this  one. 

But  the  language  of  the  act  makes  possession  the  principal 
matter,  and  personal  residence  the  qualifying  matter.  Leaving 
out  the  word  housekeeper,  which  is  not  in  question,  the  quali- 
fication of  a  perse  a  who  can  pre-empt  under  the  act,  is  one 
'  who  was  in  possession  by  personal  residence  thereon."    Now 
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dial  Lindaey  was  in  possession,  is  shown  by  his  stable  or  black- 
cnith  shop,  by  his  enclosure  and  cultivation  of  the  ground,  or  a 
part  of  it.  When  in  addition  to  these  facts,  a  considerable  part 
of  the.  house  in  which  he  and  his  family  lived,  was  also  on  this 
little  five-acte  piece  of  ground,  may  it  not  be  said  that  he  had 
possession  of  it  by  personal  residence  thereon  ? 

We  are  of  opinion  that  on  the  true  construction  of  the  statute 
he  had.  Jt  follows,  from  what  we  have  said,  that  the  patent 
certificate  issued  to  Thomas  Lindsey  was  rightfully  issued  by 
the  Receiver  and  Register,  that  the  act  of  the  Commissioner  in 
setting  it  aside  was  illegal,  and  did  not  destroy  the  right  thus 
vested,  that  the  land  was  not  subject  to  entry  by  David  Hawes, 
and  that  the  patent  obtained  by  him,  was  wrongfully  and 
illegally  issued  to  him,  and  that  the  plaintiffs  are  entitled  to  a 
conveyance  of  the  legal  title  from  him  and  his  co-defendants. 

The  decree  of  the  Circuit  Court  is  therefore  reversed,  and  the 
case  remanded  to  that  Court,  with  instructions  to  enter  a  decree 
in  conformity  with  this  opinion. 
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An  exception  taken  to  the  ruling  of  a  Court,  before  the  retire- 
ment of  the  Jury  from  the  bar,  may  be  drawn  out  in  form  and 
sealed  by  the  Judge  afterwards.    • 

The  time  within  which  it  may  be  so  drawn  out  and  presented  to 
the  Court,  must  depend  upon  the  rules  and  practice  of  the 
Court,  and  the  judicial  discretion  of  the  presiding  Justice. 

A  patent  for  land  adjoining  Peoria,  subject  to  the  rights  of  all 
persons  (French  Villagers)  claiming  under  the  Act  of  1828, 
confers,  notwithstanding  that  reservation,  a  title  in  fee  simple 
u]K>n  the  patentee. 

The  title  under  such  patent  may  be  superseded  and  annulled  by 
a  surrey  under  the  Act  of  1823,  but  it  is  in  the  meantime 
good  on  its  face,  and  will  afford  protection  to  the  patentee  in 
possession  under  it. 

The  clause  making  the  patent  subject  to  claims  under  the  A** 
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of  1828,  was  intended  to  exonorate  the  United  States  from 
liability  in  case  a  better  title  should  be  proved,  and  does  not 
create  a  trust  in  the  patentee  for  the  use  of  any  villager  who 
may.afterwards  get  it  surveyed  to  himself. 

6.  If  the  patentee  takes  possession  of  the  land,  and  holds  it  under 
'.  the  patent,  his  possession  is  adverse,  and  not  subservient  to  a 
claimant  under  the  Act  of  1823. 

T.  Although  a  confirmed  claim  under  the  Act  of  1823,  is  on  its  faee 
a  better  title  than  that  acquired  under  a  patent  issued  before' 
the   confirmation    of,  but  subject   to  that  claim,  yet  if  the 
patentee  has  been  in  possession  seven  years  before  suit  brought 
the  Illinois  Statute  of  limitation  will  protect  him. 

8.  A  patentee  of  a  quarter  section  is  secure  'in  his  title  to  the 
whole  of  it,  if  he  has  been  in  possession  of  a  part  claiming  the 
whole  for  seven  years,  though  it  has  been  subdivided  into  lots, 
upon  some  of  which  he  had  no  actual  residence  or  occupancy. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Mr.  Ballance,  of  Illinois,  for  Plaintiffs  in  Error. 

Mr.  Williams,  of  Illinois,  for  Defendant  in  Error. 

Mr.  Justice  CLIFFORD.  This  was  an  action  of  ejectmeai, 
and  the  case  comes  before  the  Court  upon  a  writ  of  error  to  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Illinois.  Suit  was  brought  in  the  Court  below  by  the  present 
defendant  against  John  Dredge,  John  A.  Keys  and  Jesse  Hester, 
to  recover  possession  of  a  certain  parcel  of  land  described  in  the 
declaration  as  part  of  claims  forty-five  and  sixty-nine,  and  part 
of  claims  sixty-two  and  sixty  three,  in  the  village  of  Peoria,  in 
the  State  of  Illinois,  and  also  by  metes  and  bounds.  Plaintiff 
alleged  that  on  the  first  day  of  July,  1855,  he  was  possessed  of 
the  described  tract,  and  that  the  defendants  on  the  following  day 
entered  into  the  premises,  and  have  ever  since  that  time  unlaw- 
fully withheld  the  same.  Defendants  appeared  and  pleaded  the 
general  issue  and  by  co  isent  of  parties  their  landlord,  Charles 
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Ballance,  was,  on  the  twenty-third  day  of  July,  1856,  made  a 
co-defendant  in  the  suit.  Issue  being  joined,  the  parties  went  to 
trial,  and  the  jury  returned  their  verdict  in  favor  of  the  plaintiff, 
and  judgment  was  subsequently  entered  on  the  verdict;  but 
upon  motion  of  the  defendants,  and  satisfactory  proof  exhibited 
by  them  that  they  had  paid  all  the  taxable  costs,  the  judgment 
was  vacated  and  set  aside  by  the  order  of  the  Court,  and  a  new 
trial  was  granted.  No  further  proceedings  were  had  in  the 
cause  until  the  July  Term,  1857,  when  the  parties  again  went 
to  trial  upon  the  general  issue.  Title  was  claimed  by  the  plain 
tiff  under  a  patent  from  the  United  States  to  the  legal  represen- 
tatives of  one  Antoine  Lapance,  who  was  an  inhabitant  or  settler 
within  the  purview  of  the  Act  of  the  third  of  March,  1828, 
entitled  "An  Act  to  confirm  certain  claims  to  lots  in  the  village 
of  Peoria,  in  the  State  of  Illinois.  He  accordingly  introduced 
the  patent,  and  deraigned  his  title  from  the  patentees  therein 
described.  Recurring  to  the  patent,  it  will  be  seen  that  it  bears 
date  the  first  day  of  February,  1847,  and  was  issued  for  a  certain 
lot  of  land  surveyed  and  designated,  as  covered  by  claims 
sixty-two  and  sixty-three,  in  the  southwest  fractional  quarter  of 
fractional  section  nine,  in  township  eight  north,  of  range  eight 
east,  of  the  fourth  principal  meridian,  in  the  State  of  Illinois. 
Survey  on  which  the  patent  is  founded  was  approved  on  the 
first  day  of  September,  1840  and  it  is  not  controverted  that  the 
ancestor  of  the  patentees  was  one  of  the  inhabitants  or  settlers 
described  in  the  Act  of  Congress  under  which  the  patent  was' 
granted.  Two  plats  were  also  introduced  by  the  plaintiff,  which 
were  objected  to  by  the  defendants,  upon  the  ground  that  they 
'  were  certified  by  the  Surveyor  of  Public  Lands,  and  not  by  the 
Secretary  of  the  Treasury.  One  was  a  plat  of  the  village  of 
Peoriar  and  the  other  was  a  plat  of  claim  or  lot  sixty-three ;  but 
the  Court  overruled  the  objections  of  the  defendants,  and  the 
plats  were  admitted  in  evidence.  Certain  portions  of  Edward 
Cole's  report,  made  to  the  Secretary  of  the  Treasury,  on  the 
tenth  day  of  November,  1820,  were  also  offered  by  the  plaintiff 
to  be  read  in  evidence,  as  appears  in  the  third  volume  of 
American  State  Papers,  relative  to  the  public  lands*    Objection 
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10  the  admissibility  of  the  volume  was  duly  made  toy  the  defend- 
ante,  on  the  ground  that  it  was  not  properly  authenticated,  but 
the  Court  overruled  the  objection,  and  so  much  of  the  report  as 
relates  to  the  claim  in  controversy  was  read  to  the  jury.  Various 
dedds  also  from  the  heirs  of  Antoine  Lapance  to  the  plaintiff  or 
to  those  under  whom  he  claims,  were  given  in  evidence  by  the 
plaintiff  and  he  also  introduced  a  duly  certified  copy  of  a  certain 
Chancery  proceeding  for  partition,  which  resulted  in  a  decree 
of  sale  of  the  interests  of  several  of  the  parties  under  whom  the' 
plaintiff  derived  his  'title  as  a  purchaser.  Those  proceedings 
were  introduced  to  show  that  the  interests  of  parties  owning 
one-third  of  the  premises  in  commoq  with  the  plnintiff  were  duly 
sold  by  a  Commissioner  of  the  Court  in  which  the  proceedings 
took  place,  and  that  the  same  became  vested  in  the  plaintiff,  as 
a  purchaser  at  a  legal  sale..  Such  was  the  substance  of  the 
evidence  offered  by  the  plaintiff,  as  more  fully  set  forth  in  the 
transcript.  On  the  other  hand,  the  defendants  claimed  title 
under  a  patent  dated  the  twenty-fourth  day  of  January,  1838,  as 
issued  to  Charles  Ballance,  granting  to  him  the  southwest  frac- 
tional quarter  of  section  nine,  in  township  eight  north,  of  range 
eight  east,  in  the  district  of  lands  subject  to  sale  at  Quincy, 
Illinois,  "subject,  however,  to  the  rights  of  any  ai}d  all  persons 
claiming  under  the  Act  of  Congress  of  the  third  of  March,  1823," 
to  which  reference  has  already  been  made.  They  accordingly 
gave  the  patent  in  evidence,  together  with  a  duplicate  of  the 
receipt  given  by  the  Receiver  of  the  Land  Office,  and  the  certifi- 
cate of  the  Register,  on  which  the  patent  is  founded.  Relying 
on  these  evidences  of  title,  the  defendants  also  offered  evidence 
tending  to  show  that  Charles  Ballance,  or  those  claiming  under 
him,  had  been  in  possession  of  the  premises,  claiming  title  to  the 
same,  from  1842  to  the  commencement  of  this  suit.  Much  testi 
mony  was  taken  as  to  the  possession  of  the  premises,  but 
inasmuch  as  the  plaintiff  now  concodes  that  the  defendants 
occupied  the  same  from  1842  to  the  commencement  of  the  suit, 
the  testimony  will  not  be  very  fully  reproduced. 

On  this  state  of  the  case  the  defendants  requested  the  Court  to 
instruct  the  jury:  1.  That  the  title  exhibited  by  them  wu 
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superior  in  point  of  law  to  that  exhibited  by  the  plaintiff.  2. 
That  the  title  of  the  defendants  was  a  regular  chain  of  title,  de- 
ductible of  record  from  the  United  States,  and  if  they  believed 
from  the  evidence  that  the  defendants,  and  those  under  whom 
they  received  the  possession,  had  been  in  actual  possession,  by 
residence,  of  the  premises  more  than  seven  years  immediately 
preceding  the  commencement  of  the  suit,  and  were  still  in  pos 
session  when  the  suit  was  brought,  then  the  plaintiff  was  not 
entitled  to  recover  in  this  action.  Other  prayers  for  instruction 
were  also  presented  by  the  defendants ;  but  in  the  view  we  have 
taken  of  the  case  it  will  not  be  necessary  to  refer  to  any  other  at 
the  present  time.  Both  of  these  requests  were  refused,  by  the 
Court,  and  the  jury,  among  other  things,  were  told:  1.  That 
the  defendant,  Ballance,  acquired  no  absolute  title  to  the  lot  in 
question  under  his  patent  from  the  United  States ;  but  that  the 
other  title,  under  the  Act  of  1823,  was  the  paramount  title.  2. 
That  in  order  to  be  protected  under  the  law  of  1835,  he,  or  those 
claiming  under  him,  must  have  had  possession  by  actual  resi- 
dence on  the  land  in  controversy  for  seven  years  next  preceding 
the  commencement  of  this  suit.  Under  these  instructions,  and 
others  which  need  not  be  noticed,  the  jury  found  that  the  de- 
fendants were  guilty  of  unlawfully  withholding  from  the  pos- 
session of  the  plaintiff  so  much  of  claim  sixty-three  as  is  covered 
by  the  southwesterly  half  of  lot  numbered  one,  in  block  forty- 
seven,  in  Ballance's  addition  to  the  town  of  Peoria. 

1.  Verdict  was  rendered  on  the  3d  day  of  August,  1857,  but 
the  bill  of  exceptions  was  not  filed  in  Court  until  a  subsequent 
day  in  the  same  term ;  and  it  is  contended  by  the  plaintiff  that 
the  record  does  not  show  that  the  exceptions  were  duly  taker 
before  the  jury  retired  from  the  bar  of  the  Court.  But  the 
objection  is  entirely  without  merit,  so  far  as  respects  the  prayers 
for  instruction  presented  by  the  defendants,  and  the  instru^. 
tions  given  to  the  jury,  as  will  appear  by  an  examination  of  the 
statement  which  immediately  precedes  the  bill  of  exceptions, 
as  well  as  by  the  closing  paragraph  of  the  same.  Just  preceding 
the  formal  part  of  the  bill  of  exceptions  is  the  statement  in  the 
tecord  that' "  the  following  exceptions  were  made  by  the  defend- 
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ants  upon  the  trial  of  this  cause/9  and  that  the  same  "were 
allowed  by  the  Court ;"  and  immediately  following  the  instruc- 
tions given  to  the  jury  is  the  additional  statement,  that  the 
"defendants  then  and  there  excepted1'  to  the  decisions  and 
rulings  of  the  Court.  Undoubtedly  the  rule  is  that  the  record 
must  show  that  the  exception  relied  on  was  taken  and  reserved 
by  the  party  at  the  trial ;  but  it  is  a  mistake  to  suppose  that  it 
has  ever  been  held  by  this  Court  that  it  must  be  drawn  out  and 
sealed  by  the  Judge  before  the  jury  retire  from  the  bar  of  the 
Court.  Great  inconvenience  would  result  from  such  a  require* 
ment,  and  in  point  of  fact  there  is  no  such  rule.  On  the  contrary, 
it  is  always  allowable,  if  the  exception  be  seasonably  taken  and 
reserved,  that  it  may  be  drawn  out  in  form  and  sealed  by  the 
Judge  afterwards;  and  the  time  within  which  it  may  be  so 
drawn  out  and  presented  to  the  Court  must  depend  on  the  rules 
and  practice  of  the  Court,  and  the  judicial  discretion  of  the  pre- 
siding Justice.  Such  was  the  rule  laid  down  by  this  Court  in 
United  States  vs.  Bridling,  (20  How.,  254),  and  we  see  no  reason 
to  qualify  it  on  the  present  occasion.  See  also  Phelps  vs.  Mayer, 
(15  How.,  160) ;  Turner  vs.  Yates,  (16  How,,  28). 

2.  Certain  exceptions  were  also  taken  by  the  defendants  to  the 
ruling  of  the  Court  in  admitting  evidence  offered  by  the  plain- 
tiff as  before  explained,  but  inasmuch  as  the  objections  are  the 
same  as  those  which  came  before  the  Court  in  Gregg,  et  al  vs. 
Forsyth,  24  How.,  179,  we  do  not  tbink  it  necessary  to  give 
them  any  further  examination,  and  they  are  accordingly  over- 
ruled. 

3.  Repeated  decisions  of  this  Court  also  have  settled  the  ques- 
tion that  the  presiding  Justice  was  correct  in  refusing  to  instruct 
the  Jury  that  the  paper  title  of  the  defendants  was  superior  in 
point  of  law  to  that  of  the  plaintiff.  Although  the  patent 
under  which  the  defendants  claim  is  the  elder,  yet  as  the  paten- 
tee took  it  subject  to  the  confirmed  title  under  which  the 
plaintiff  claims,  this  Court  has  uniformly  held,  and  now  holds, 
that  the  latter,  independently  of  any  question  of  adverse  pos- 
session, must  prevail.  Bryan  vs.  Forsyth,  19  How.,  334;  Mehan 
et  al  vs.  Forsyth,  24  How.,  175 ;  Gregg  vs.  Tcsson,  1  Black,  190 
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4.  Suit  was  commenced  in  this  case  on  the  9th  day  of  July, 
1855,  and  the  evidence  shows  that  Charles  Ballanoe,  or  those 
claiming  under  him,  were  in  possession  of  the  premises  in  con- 
troversy as  early  as  1842,  and  were  also  in  possession  when  the 
suit  was  commenced.  Ballanoe  commenced  building  a  dwelling- 
house  on  a  part  of  the  same  quarter  section  in  the  year  1842, 
and  in  the  early  part  of  1844  moved  into  it  with  his  family,  and 
since  that  time  has  continued  to  reside  in  that  house.  Some 
of  the  witnesses  testify  that  he  claimed  to  be  the  owner  of  this 
fractional-  quarter  as  early  as  1882,  and  that  he  has  cultivated 
part  of  it  from  that  time  to  the  date  of  the  writ ;  but  it  will  be 
sufficient  to  state  that  the  evidence  clearly  shows  that  he  has  had 
his  residence  on  the  quarter  section  since  the  year  1844,  and 
that  he,  or  those  claiming  under  him,  have  been  in  the  posses- 
sion of  the  lot  in  question  in  this  case  throughout  the  entire 
period  of  his  residence  in  his  present  dwelling-house.  Assum- 
ing the  fact  to  be  so,  then,  it  is  clear  that  the  presiding  Justice 
erred  in  refusing  to  give  the  second  instruction  requested  by 
the  defendants,  as  well  as  in  the  instruction  given  upon  that 
subject.  No  person  who  has  any  right  of  entry  into  any  lands, 
tenements  or  hereditaments,  of  which  any  person  may  be  pos- 
sessed by  actual  residence  thereon,  having  a  connected  title  in 
law  or  equity  from  the  State  or  the  United  States,  can  make 
any  entry  therein  under  the  limitation  law  of  that  State  passed 
in  1835,  except  within  seven  years  of  the  time  of  such  posses- 
don  being  taken.    Seas.  Laws  1885,  p.  42. 

When  the  patent  under  which  the  defendants  claim  was 
issued,  no  survey  of  any  lots  granted  to  the  inhabitants  or 
settlers  in  the  village  of  Peoria  had  been  made.  Those  per- 
sons therefore  held  but  an  inchoate  right,  which  must  first  be 
surveyed  and  designated  before  the  right  granted  to  them  would 
sui>ercede  the  title  acquired  under  the  defendant's  patent.  They 
might  never  make  any  claim,  and  in  that  event  the  other  tule 
would  be  valid.  Consequently,  this  Court  held  in  Bryan  et  a£ 
vs.  Forsyth,  19  How.,  338,  that,  subject  to  that  contingency,  the 
patentee  under  whom  the  defendants  claim  took  a  title  in  fee  till 
1840.  when  the  :itle  to  the  village  lots  was  by  the  survey  and 
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designation  then  made,  ripened  into  a  better  title ;  but  the  Court 
also  held  at  the  same  time  that  the  patentee  was  a  fee  simple 
title  on  its  face,  and  as  such  was  sufficient  to  afford  protection 
to  one  claiming  title  under  it,  if  accompanied  by  proof  of  such 
possession  for  seven  years,  as  is  required  by  the  Illinois  statute 
of  limitation. 

5.  Reference  is  made  by  the  plaintiff  to  tb  J  reservation  con- 
tained in  the  patent,  and  the  argument  is,  that  the  defendants 
held  possession  of  the  land  subject  to  the  rights  of  the  plaintiff^ 
and  consequently  that  their  possession  was  subservient  and  not 
adverse  to  the  plaintiff's  title.  But  the  proposition  cannot  be 
sustained,  as  is  obvious  from  the  language  of  the  patent  Fee 
simple  title  is  granted  to  the  patentee  and  his  heirs  of  the  des- 
cribed tract,  to  have  and  to  hold  the  same,  together  with  all  the 
rights,  privileges,  immunities,  and  appurtenances,  subject,  how- 
ever, to  the  rights  of  any  and  all  persons  claiming  under  the 
before  mentioned  act  of  Congress.  Looking  at  the  language  of 
the  patent,  it  is  clear  that  the  saving  clause  was  designed  merely 
to  exonorate  the  United  States  from  any  claim  of  the  patentee  or 
his  assigns  in  the  event  that  any  other  person  should  prove  a 
superior  title.  Such  was  the  view  taken  of  that  clause  by  this 
Court  in  Mehan  et  al.  ,vs.  Forsyth,  24  How,  178,  and  in  several 
other  cases  involving  the  same  question,  and  we  have  no  doubt 
that  such  is  the  construction  of  the  clause.  Gregg  vs.  Tesson,  1 
Black.,  150.  Applying  these  principles  to  the  present  case,  the 
conclusion  necessarily  follows,  that  the  presiding  Justice  erred 
both  in  refusing  to  instruct  the  Jury  as  requested,  and  in  the 
instruction  given  upon  that  subject.  Gregg  et  dL  vs.  Forsyth, 
24  How,  174. 

6.  Where  a  quarter  section,  as  in  this  case,  has  been  subdivi- 
ded by  the  occupant  and  claimant  into  lots,  it  is  not  necessary, 
under  the  Illinois  statute,  in  order  to  secure  the  benefit  of  the 
limitation  of  seven  years,  that  the  claimant  should  have  an 
actual  residence  on  each  lot  of  the  subdivision  in  the  sense  in 
which  those  terms  are  ordinarily  understood,  but  it  is  sufficient 
if  he  shows  an  actual  residence  for  the  entire  period  on  some 
one  of  the  lots  claiming  the  whole  under  the  same  title,  and 
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that  the  lot  in  controversy  was  and  is  in  the  possession  of  hit 
tenant  under  his  title,  and  pursuant  to  his  claim.  Gregg  vs 
Tesson,  1  Black.,  150 ;  Lindor  vs.  Kidder,  28  HL  R,  51 ;  Williams 
vs.  Ballance  et  al,  28  111.  R.f  197;  Gregg  ei  al  vs.  Forsyth,  24 
How.,  179.  For  these  reasons  the  judgment  of  the  Circuit 
Court  is  reversed,  and  the  cause  remanded,  with  instructions  to 
issue  a  new  venire. 


Exlloog  w.  Forsyth. 
Reynolds  vs.  Forsyth, 

1,  If  an  exception  be  seasonably  taken  and  reserved,  it  may  be 

drawn  out  and  sealed  by  the  Judge  afterwards,  and  the  time 
within  which  it  may  be  so  drawn  out  and  presented  to  the 
.  Court,  must  depend  on  the  rules  and  practice  of  the  Court 
and  the  judicial  discretion  of  the  presiding  Justice. 

2.  The  doctrine  held  by  this  Court  in  Bryan  vs.  Forsyth,  (19  How., 

888,)  Mohan  vs.  Forsyth,  (24  How.,  175,)  and  Gregg  vs.  Tes- 
son, (1  Black,  jp60,)  concerning  the  effect  of  the  saving  clause 
in  patents  for  claims  in  Peoria,  re-affirmed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Mr.  Ballance,  of  Illinois,  for  Plaintiffs  in  Error. 

Mr.  Williams,  of  Illinois,  for  Defendants. 

Mr.  Justice  CLIFFORD.  These  are  writs  of  error  to  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Illinois.  Both  suits  were  brought  in  the  Court  below  by  the 
present  defendant  against  the  respective  plaintiffs  in  error. 
They  were  actions  of  ejectment,  and  were  respectively  com- 
menced on  the  18th  day  of  November,  1854,  to  recover  posses- 
sion of  certain  but  different  parts  of  claim  numbered  seven  in 
the  village  of  Peoria,  as  confirmed  to  Thomas  Forsyth  under  the 
Act  of  Congress,  approved  the  Sd  day  of  March,  1828,  entitle*! 
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an  Act  to  confirm  certain  claims  to  lots  in  the  village  of  Peoria, 
in  the  State  of  Illinois.  In  each  case  the  defendants  pleaded 
the  general  issue,  and  for  the  sake  of  brevity,  it  may  be  well  to 
say,  that  the  proceedings  in  the  two  suits,  are  so  nearly  alike 
that  it  will  be  unnecessary  to  refer  to  them  separately,  except  in 
a  few  particulars,  which  will  be  specially  noticed.  Parties  went 
to  trial  in  both  cases  at  the  July  Term,  1856,  and  the  verdict  in 
each,  under  the  instructions  of  the  Court,  was  in  favor  of  the 
plaintiff,  and  the  respective  defendants  excepted.  Plaintiff 
claimed  title  in  each  case  un<Jer  a  patent  to  the  legal  represen- 
tatives of  Thomas  Forsyth,  dated  the  16th  day  of  December, 
1845,  and  it  was  admitted  at  the  trial  that  the  plaintiff  had  that 
title.  On  the  other  hand,  the  defendants  in  the  respective  suits 
claimed  the  premises  under  a  patent  issued  to  John  L.  Bogardus, 
dated  the  5th  day  of  January,  1888,  and  granting  to  him  the 
southeast  fractional  quarter  of  section  ninj  in  township  eight 
north,  of  range  eight  east,  in  the  District,  of  lands  subject  to  sale, 
at  Quincy  in  the  State  of  Illinois,  subject,  however,  to  all  the 
rights  of  any  arid  all  persons  claiming  under  the  Act  of  Con- 
gress of  the  3d  of  March,  1828,  entitled  as  already  described. 
Premises  in  controversy  are  included  in  that  patent,  and  it  was 
admitted  at  the  trial  that  the  defendants  in  the  respective  suits 
have,  had  the  actual  possession  of  the  land  for  which  they  are 
sued  by  residences  thereon  for  ten  years  next  preceding  the 
commencement  of  the  suits.  Other  admissions,  as  to  the  pos- 
session of  the  premises  by  the  defendants,  were  made  at  the 
same  time,  but  it  is  not  necessary  to  refer  to  them  in  this  inves- 
tigation. Defendants  in  the  first  case  requested  the  Court  to 
instruct  the  jury  that  the  title  under  which  they  claimed  was  a 
title  deducible  of  record  from  the  United  States,  and  that  the 
plaintiff,  inasmuch  as  he  admits  that  they  had  been  in  posses- 
rion  more  than  seven  years  before  the  suit  was  commenced,  is 
barred  by  the  Illinois  Statute  of  Limitations;  but  the  Court 
refused  the  prayer,  and  among  other  things  instructed  the  jury 
I  hat  the  entry  and  patent  under  which  defendants  claimed  were 
subj  ict  to  the  rights  of  any  and  all  persons  claiming  under  the 
Act  ->{  Congress  of  the  3d  of  March,  1823,  so  that  no  one  oiaim 


DECEMBER  TERM,  1862.  67« 

Kellogg  vs.  Forsyth. 

jng  under  the  patent,  and  by  virtue  thereof  could  a  aim  undei 
the  Statute  of  Limitations  for  seven  years  to  have  eitered  into 
the  possession  of  the  lot  under  the  claim  or  color  of  title 
Prayers  for  instruction  substantially  the  same  were  also  pre* 
sented  by  the  defendants  in  the  other  case,  and  the  record  shows 
that  they  were  refused  by  the  Court,  and  that  the  instructions 
given  to  the  jury  were  in  all  respects  the  same  as  those  already 
recited. 

1.  It  is  insisted  by  the  plaintiff  in  the  first  place,  that  the  bill 
of  exceptions  does  not  show  that  the  rulings  of  the  Court  in  re- 
fusing to  instruct  the  jury  as  requested,  and  in  respect  to  the 
instructions  given,  were  properly  excepted  to  at  the  time  the 
rulings  were  made.  But  sufficient  appears  to  show  that  the 
prayers  for  instruction  were  presented,  and  the  instructions  given 
before  the  jury  retired  from  the  bar  of  the  Court,  and  the  state- 
ment at  the  close  of  the  bill  of  exceptions  and  immediately 
following  the  instructions  given  is,  that  the  "defendants  then 
and  there  excepted"  to  the  instructions,  rulings,  and  decisions  of 
the  Court.  Evidently  the  objection  is  substantially  the  same  as 
that  considered  in  the  case  of  Dredge  ei  al.  vs.  Forsyth,  decided 
at  the  present  term,  and  for  the  reasons  theVe  given  it  is  over- 
ruled.    United  States  vs.  Srtetling,  (20  How.,  262). 

2.  In  the  second  place,  it  is  insisted  by  the  plaintiff  that  the 
possession  of  the  defendants  were  not  adverse  to  the  title  of  the 
plaintiff.  He  states  the  proposition,  but  furnishes  no  explanation 
of  the  grounds  on  which  it  rests.  Unless  it  is  founded  on  the 
saving  clause  in  the  patent  of  the  defendants,  there  is  nothing 
in  either  case  to  give  it  the  slightest  support ;  and  if  it  is  founded 
upon  that  clause,  it  is  a  sufficient  answer  to  it  to  say,  that  it  pro- 
ceeds upon  an  erroneous  view  as  to  the  legal  effect  of  the  patent 
Bryan  el  al.  vs.  Forsyth,  (19  How,  888) ;  Mohan  et  al.  vb.  Forsyth, 
(24  How.,  175) ;  Gregg  vs.  Tesson,  (1  Black.,  150). 

8.  Suggestion  is  also  made  by  the  plaintiff  that  the  title  of  the 
defendants  is  not  such  as  is  required  by  law  to  secure  to  them 
the  benefit  of  the  seven  years  Limitation  Act  of  the  State  of 
Illinois,  but  the  point  has  been  so  frequently  ruled  otherwise  by 
the  State  Court,  and  by  this  Court,  that  we  do  not  think  it  nooes 
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Cong  Aon  et  of.  and  Tennessee  Mining  Company  vs.  Goodman  4  *L 

niy  to  give  it  any  farther  examination.  Suffice  it  to  say,  thai 
in  our  opinion  the  instructions  requested  should  have  been 
given,  and  those  given  should  have  been  withheld.  The  re- 
spective judgments  of  the  Circuit  Court  are  accordingly  reversed 
and  the  causes  remanded,  with  instructions  in  each  case  to : 
anew  venire. 


oonodon,  xt  ai*,  and  t&nnes8bk  mlnino  company  vs. 
Goodman  and  Bledsoe. 

A  controversy  in  which  no  right  is  claimed  under  the  Constitution 
or  laws  of  the  United  States,  but  which  turns  entirely  upon 
the  validity  or  interpretation  of  State  Laws,  is  exclusively 
within  the  jurisdiction  of  the  State  Court,  and  this  Court  has 
no  appellate  power  over  its  judgment 

Error  to  the  Supreme  Court  of  the  State  of  Tennessee. 

The  defendants  in  error  in  this  cause  were  the  Common 
Sohool  Commissioners  of  the  Eighth  Civil  District  of  Polk 
County,  Tennessee,  who  in  that  character  filed  their  bill  on  the 
18th  of  February,  1856,  in  the  Chancery  Court  at  Benton,  to 
impeach  and  set  aside  a  lease  for  ninety -nine  years,  made  by 
their  predecessors,  of  the  Common  School  Section  of  land  in 
that  district,  and  a  sale  made  of  the  same  land  under  an  order  of 
the  Circuit  Court  of  that  County.  The  validity  of  the  sale  and 
lease  was  impeached  and  maintained  upon  the  authority  of  State 
laws.  The  Chancery  Court  dismissed  the  bill  On  appeal  to 
the  Supreme  Court  of  Tennessee,  the  decree  was  reversed  and 
the  case  remanded  for  final  proceedings.  Defendants  below 
thereupon  sued  out  their  writ  of  error  in  the  Supreme  Court  of 
the  United  States. 

Mr.  Meigs,  of  Tennessee,  for  Plaintiff  in  Error. 
No  counsel  appeared  for  Defendants  in  Error. 
Mr.  Chief  Justice  TANSY.    This  writ  of  error  is  directed  to 
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the.  Supreme  Court  of  Tennessee,  and  is  brought  to  revise  a 
decree  of  that  Court  whioh  declared  null  and  void  a  certain  sale 
and  lease  of  school  lands  in  Polk  County,  under  which  sale  and 
lease  the  plaintiffs  in  error  claimed  title  to  these  lands. 

The  statement  of  the  facts  in  the  transcript  will  show  that  the 
validity  of  this  sale  and  lease  depended  altogether  upon  the 
laws  of  the  State,  and  the  proceedings  of  the  State  authorities. 
The  plaintiffs  in  error  do  not  claim  under  any  laws  of  Congress, 
or  any  authority  exercised  by  the  United  States.  On  the  con- 
trary, they  deny  the  authority  of  Congress  to  pass  the  Act  of 
1843,  (which  is  the  only  Act  of  Congress  referred  to,)  and  claim 
that  a  lease  for  ninety -nine  years,  made  by  the  School  Commis- 
sioners under  a  law  of  the  State,  was  valid,  and  passed  the  title 
for  the  term,  although  in  direct  opposition  to  the  provisions  of 
the  Act  of  Congress.  Such  a  controversy,  where  no  right  is 
claimed  under  the  Constitution  Or  laws  of  jbhe  United  States,  is 
exclusively  within  the  jurisdiction  of  the  State  Court,  and  this 
Court  has  no  appellate  power  over  its  judgment.  This  writ 
must  therefore  be  dismissed  for  want  of  jurisdiction. 


Russell  vs.  Ely  bt  al. 

1.  In  Wisconsin  the  fee  of  mortgaged  premises,  rests  in  the  mort 

gagee  or  assignee  only  after  foreclosure  and  sale :  not  upon  the 

mere  default  of  the  mortgagor. 
9.  A  deed  in  fee,  executed  by  the  mortgagor,  subsequent  to  the 

mortgage-deed,  but  prior  to  the  foreclosure,  passes  the  legal 

title. 

3.  But  if  the  mortgagee  is  in  lawful  possession  of  the  mortgaged 

premises,  after  condition  broken,  he  will  not  be  turned  out 
until  tbe  debt  is  paid. 

4.  Possession  obtained  by  the  mortgagee  through  an  arrangement 

with  the  tenant  of  the  mortgagor  whose  lease  has  expired, 
without  the  consent  of  the  mortgagor,  is  not  lawful  posses- 
sion. 

5.  It  is  not  necessarily  error  for  a  Court  tc  instruct  the  Jury, 
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that  if  the  testimony  of  a  certain  witness  is  beliered  it  will 
establish  a  specified  fret,  leaving  to  the  Jury  to  believe  or  dis- 
believe the  witness. 

6.  The  propriety  of  such  instruction  depends  upon  the  fullness, 

certainty  and  clearness  of  the  testimony  of  the  witness  upon 
the  point  in  issue. 

7.  A  bill  of  exceptions  which  alleges  that  the  instructions  of  the 

Court  laid  too  large  a  stress  upon  the  testimony  of  a  particu- 
lar witness,  should  embody  the  testimony,  at  length,  or  so 
refer  to  it  as  to  make  it  part  of  the  record :  otherwise  a  Court 
of  error  must  presume  that  it  justified  the  instruction* 

Error  to  the  District  Court  of  the  United  States  for  the 
District  of  Wisconsin. 

The  facts  are  fully  stated  in  the  opinion  of  the  Court  It  was 
argued  by 

Mr.  DooliUle,  of  Wisconsin,  for  Plaintiff  in  Error.  4 

Mr.  Lynde,  of  Wisconsin,  contra. 

Mr.  Justice  MILLER.  This  was  an  action  of  ejectment  in  the 
District  Court  of  the  United  States  for  the  District  of  Wisconsin 
in  which  the  defendants  in  error  obtained  a  judgment  against 
the  plaintiff  in  error,  for  the  possession  of  block  70,  of  the  School 
Section  of  the  City  of  Racine. 

The  legal  title  to  this  block  was  in  David  L.  Barton,  on  the 
24th  April,  1851,  and  on  that  day  he  made  a  mortgage  deed 
conveying  said  block  to  Floyd  P.  Baker,  to  secure  the  payment 
of  a  note  for  $1,400,  due  one  year  after  date,  and  on  the  next 
day,  the  24th  of  the  same  month,  he  conveyed  it  in  fee  to 
Clifford  A.  Baker. 

The  plaintiffs  on  the  trial  exhibited  a  regular  chain  of  title 
from  Clifford  A.  Baker  to  themselves,  and  the  defendant  proved 
himself  to  be  the  owner  and  holder  of  the  note  and  mortgage 
above  recited,  and  being  in  possession  of  the  block  sued  for, 
claimed  the  right  to  hold  it  until  the  debt  was  paid.  It  appears 
further  by  the  bill  of  exceptions,  that  plaintifih  traced  their  title 
through  one  Charles  R.  Dean,  and  testimony  was  given  tending 
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to  show  that  Charles  B.  Dean  was  a  fictitious  person,  who  never 
had  any  real  existence.  The  only  other  fact  shown  by  the  bill 
of  exceptions,  necessary  to  an  understanding  of  the  case,  is  the 
statement  of  Thomas  S.  Baker,  that  from  the  summer  of  1858, 
until  the  spring  of  1856,  he  held  possession  of  the  property 
under  a  lease  from  plaintiffs,  and  then  surrendered  it  to  the 
defendant,  without  the  knowledge  or  consent  of  plaintiffs. 

The  defendant  on  the  trial  excepted  to  the  three  propositions 
following,  contained  in  the  charge  of  the  Court  to  the  jury : 

1.  "If  the  defendant  procured  the  possession  and  occupies  it 
in .  pursuance  of  an  arrangement,  in  the  spring  of  1856,  with 
T.  S.  Baker,  without  the  consent  of  the  mortgagor,  or  of  these 
plaintiffs,  then  he  is  not  lawfully  in  possession." 

2.  "If  the  testimony  of  Clifford  A.  Baker  is  believed,  the 
deed'1  (to  Charles  R.  Dean)  "  passed  the  title  from  him." 

$.  "The  legal  title,  in  the  opinion  of  the  Court,  on  the  fa^w 
of  the  deeds,  is  in  the  plaintiffe." 

In  examining  the  questions  arising  on  these  exceptions,  it  will 
be  convenient  to  take  up  first,  the  one  last  mentioned.  It  is  the 
province  of  the  Court  in  trials  by  jury  to  construe  instruments 
of  writing  and  determine  their  legal  effect,  and  if  it  was  apparent 
that  on  the  face  of  the  deeds, — the  legal  title  was  in  plaintiffe,  it 
was  not  only  the  right  of  the  Court,  but  its  duty  to  so  instruct 
the  jury.  Is  it  true,  then,  that  the  deeds  read  in  evidence 
showed  the  title  in  plaintiffe  ? 

The  plaintiff  in  error  maintains,  that  by  the  mortgage  deed  of 
D.  L.  Barton,  of  July  23d,  1851,  the  legal  title  passed  to  Floyd 
P.  Baker,  and  that  by  the  deed  made  July  24th,  to  Clifford, *A. 
Baker,  nothing  passed  but  the  equity  of  redemption ;  and  if  he 
is  correct  in  this  the  instruction  was  error: 

Numerous  authorities  from  English  and  American  decisions 
are  cited  by  counsel  on  both  sides  in  reference  to  this  point,  but 
in  the  view  which  we  take  of  the  matter  they  become  of  little 
value,  except  those  of  the  Wisconsin  Court.  These  deeds  were 
both  made  in  Wisconsin,  in  reference  to  land  lying  in  that 
State,  and  in  their  construction,  must  be  governed  by  its  laws. 
The  Revised  Statutes  of  Wisconsin,  chap.  141,  sec/28,  enact, 
vol.  ii.  37 
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that  "no  action  of  ejectment  shall  hereafter  be  brought  by  a 
mortgagee,  or  his  assigns,  or  representatives,  for  the  recovery  of 
the  possession  of  the  mortgage  premises,  until  the  equity  of 
redemption  shall  have  expired."  Chap.  154,  sec.  11,  provides, 
that  "in  every  case  the  mortgagor  may  retain  full  possession  in 
trust  for  the  mortgagee  or  purchaser  of  all  premises  mortgaged 
by  him,  until  the  title  shall  absolutely  vest  in  the  purchaser  of 
suck  mortgaged  premises,  according  to  the  provisions  of  this 
chapter." 

The  Supreme  Court  of  Wisconsin,  in  the  case  of  Wood  and 
Moon  vs.  Trask,  (7  Wis.  R.,  512),  speaking  of  these  provisions, 
and  perhaps  others  in  pari  materia,  says :  "  Our  statute  has  essen- 
tially changed  the  rule  of  the  common  law,  in  relation  to  the 
position  of  the  fee  of  the  mortgaged  premises,  after  condition 
broken.  The  fee  does  not  vest  upon  default  of  the  mortgagor, 
in  the  mortgagee,  or  his  assignee.  The  fee  only  vests  upon  sale 
and  foreclosure."  In  Tallman  vs.  Ely,  (6  Wis.  R.,  257),  the  same 
Court  says :  "  Our  statute  provides  that  the  mortgagee  shall  not 
bring  his  action  of  ejectment  before  foreclosing  the  equity  of 
redemption ;  sec.  58,  chap.  106,  or  in  other  words  he  must  com 
plete  his  title,  before  he  shall  be  permitted  to  recover  at  law 
upon  the  strength  of  it." 

These  expositions  of  the  statutes  of  Wisconsin  are  to  be 
followed  by  the  Federal  Courts  as  rules  of  construction,  and 
from  them  it  results  that  the  legal  title  did  not  pass  to  Floyd  P. 
Baker  by  the  mortgage  deed  of  July  23d,  but  did  pass  to 
Clifford  A.  Baker  by  the  deed  in  fee  made  the  day  after. 

The  instruction  was-  therefore  correct. 

The  next  error  alleged  is  based  upon  that  part  of  the  Court's 
charge  embraced  in  the  following  sentence :  "  If  the  defendant 
procured  the  possession,  and  occupies  it  in  pursuance  of  an 
irrangement  in  the  spring  of  1866,  with  T.  S.  Baker,  without 
the  consent  of  the  mortgagor  or  of  these  plaintiffs,  then  he  is 
not  lawfully  in  possession."  The  truth  of  this  proposition  would 
seem  to  be  a  necessary  corollary  from  the  one  just  discussed. 
Indeed  it  would  seem  to  be  a  clearer  deduction  from  the  statuses 
cited,  than  that  Kade  by  the  Supreme  Court  of  Wisconsin,  is 
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reference  to  the  position  of  the  fee ;  for  if  the  mortgagee  has  no 
right  to  recover  the  possession  by  legal  proceedings,  it  would 
seem  that  he  should  not  be  permitted  in  any  other  manner  to 
obtain  that  possession  against  the  consent  of  the  mortgagee,  or 
the  person  holding  under  him.  We  are,  however,  referred  by 
counsel  for  plaintiff  in  error  to  the  cases  of  CHilett  vs.  ISaUm, 
(6  Wis.  R.,  80),  and  Tollman  vs.  Ely,  (Wis.,  267),  as  establishing 
a  contrary  doctrine.  A  careful  examination  of  these  cases  does 
not  sustain  the  proposition  in  favor  of  which  they  are  cited,  to 
an  extent  which  will  conflict  with  the  instruction  of  the  Court 
under  consideration. 

It  is  true,  that  in  both  of  these  cases,  it  is  held  that  the  mort 
gagee  lawfully  in  possession  cannot  be  turned  out  by  ejectment 
brought  by  the  mortgagor.  In  both  the  cases,  the  decision 
turned  upon  the  fact  that  the  mortgagees  were  lawfully  in  pos- 
session, and  in  both  it  is  evident  that  the  defendants  originally 
entered  with  the  consent  of  the  mortgagor,  either  express  or 
implied. 

The  language  used  in  the  second  of  the  oases  cited,  namely, 
TaUman  vs.  Ely,  a  part  of  which  has  already  been  quoted  in 
regard  to  the  position  of  the  fee,  shows  very  clearly  the  distinc-  * 
tion  which  was  in  the  mind  of  the  Court  as  to  the  lawfulness  of 
the  mortgagee's  possession.  The  Court  says :  "  Our  statute  pro- 
vides that  the  mortgagee  shall  not  bring  his  action  of  ejectment 
before  foreclosing  the  equity  of  redemption,  sec.  58,  chap.  106, 
or  in  other  words,  he  must  complete  his  title  before  he  shall  be 
permitted  to  recover  at  law  upon  the  strength  of  it.  Still,  if  he 
is  lawfully  in  possession  after  condition  broken,  he  will  not  be 
turned  out  until  his  debt  is  paid." 

This  leaves  still  undecided  the  question  as  to  what  is  lawful 
possession,  and  we  concur  with  the  District  Court,  that  if  the 
defendant  in  this  case,  although  he  may  have  been  the  holder 
of  the  mortgage  and  the  debt  secured  by  it,  obtained  the  posses- 
sion of  the  block  in  controversy,  by  an  arrangement  with  the 
tenant  of  the  plaintiffs,  after  said  lease  had  expired,  and  without 
their  consent,  he  was  not  lawfully  in  possession. 

The  remaining  exception  is  to  the  charge  of  the  Court*  "that 
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if  the  testimony  of  Clifford  A.  Baker  is  believed;  the  deed  "  (to 
Charles- R.  Dean)  "passed  the  title  from  him'1  (Baker).  In  that 
part  of  the  charge  which  immediately  precedes  the  words  objected 
tof  the  Court  says:  "The  deed  of  Clifford  A.  Baker  to  Charles 
R.  Dean  is  alleged  to  be  fraudulently  executed  by  Floyd  P. 
Baker  in  the  name  of  Clifford  A.  Baker.  That  he  used  Clifford's 
name  without  authority,  and  that  Charles  R.  Dean  was  a  fictitious 
person.   The  evidence  of  Botsford  shows  these  facts  prima  facie" 

It  is  manifest  that  if  Charles  R.  Dean  was  a  fictitious  person, 
plaintiffs  had  no  title,  for  they  claimed  under  a  deed  from  him. 
It  is  equally  clear,  that  if  the  testimony  of  Botsford  showed  that 
fact  pnma  facie,  the  testimony  of  any  witness  who  proved  the 
existence  of  Dean  as  a  real  person  was  very  important,  and 
required  careful  scrutiny ;  and  the  comments  of  the  Judge  on 
any  such  witness,  or  his  evidence,  should  have  been  given  with 
great  caution,  and  should  have  left  to  the  jury  all  that  properly 
belonged  to  it.  But  we  are  unable  to  see  from  anything  in  this 
record  that  the  Court  exceeded  its  functions  in  the  charge.  It 
was;  certainly  proper  that  it  should  call  attention  to  Baker's 
testimony,  as  it  had  done  to  that  of  Botsford.  Baker  may  have 
testified  to  facts,  which  if  true,  or  if  believed  by  the  jury,  made 
it  so  clear  that  the  title  passed  from-him  to  Dean,  as  to  justify 
the  Court  in  saying  so.  And  if  he  did  so  testify,  we  cannot  say 
that  the  conclusion  thus  stated  by  the  Court,  leaving  as  it  did 
the  right  to  believe  or  disbelieve  the  witness  to  the  jury,  was 
error. 

It  is  true  that  this  Court  does  not  see  anything  in  that  part 
of  Baker's  testimony  embodied  in  the  bill  of  exceptions  which 
justifies  such  an  inference.  But  the  bill  of  exceptions  does  not 
purport  to  give  all  that  he  said,  and  according  to  a  well-known 
rule,  this  Court,  under  such  a  condition  of  the  record,  is  bound 
to  presume  that  there  was  that  in  Baker's  testimony  which  justi- 
fied the  instruction.  What  purports  to  be  the  entire  deposition 
of  Baker  is  sent  up  by  the  Clerk  of  the  District  Court,  and  is 
printed  in  the  record  before  us,  and  if  properly  before  us  might 
sustain  the  exception.  But  this  deposition  is  not  incorporated 
into,  the  bill  of  exceptions,  nor  so  referred  to  in  it  as  to  be  mads 
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a  pail  of  the  record  of  the  case.  It  is  only  a  useless  encum- 
brance  of  the  transcript,  and  an  expense  to  the  litigating  parties. 
Clerks  who  certify  transcripts  to  this  Court  should  know  what 
does  properly  constitute  the  record  they  are  to  send  up,  as  it  is 
a  matter  which  has  been  often  decided,  and  which  may  be  readily 
Learned  with  a  little  attention. 
The  judgment  of  the  District  Court  is  therefore  affirmed. 


The  Ship  Potomac— Simpson,  Claimant;  Baker,  Libellant. 

1   Case  of  The  Steamer  St.  Lawrence,  (1  Black,  525,)  reaffirmed*. 

2.  The  claimant  of  a  vessel  libelled  for  repairs,  cannot  be  permitted 
in  this  Court  to  contest  the  amount  of  libelant's  claim,  except 
in  so  far  as  specific  objections  appear  by  the  record  to  have 
been  taken  to  it  in  the  Court  below. 

8.  Where  a  master  found  the  amount  due,  but  stated  no  account, 
and  his  report  was  excepted  to  as  being  excessive,  not  suffi- 
ciently proved,  erroneous  under  the  pleadings,  and  founded  on 
illegal  evidence,  such  general  objections  may  justly  be  treated 
as  frivolous,  and  if  overruled  and  the  case  brought  here  on 
appeal,  this  Court  cannot  say  that  particular  charges  were 
wrongly  admitted,  or  particular  credits  wrongly  thrown  out. 

4.  Where  the  libellant  proved  his  demand  by  shop  books,  the  Cir- 

cuit Court  might  well  consider  the  evidence  in  his  favor 
stronger  than  the  contrary  opinion  of  experts  taken  esparto 
after  the  work  was  done. 

5.  The  decree  of  the  Court  below  is  presumed  to-  be  right,  and  a 

record  showing  that  it  may  possibly  be  erroneous,  or  raising  a 
doubt  upon  conflicting  evidence  is  not  enough  to  reverse  it 
6    If  the  contract  was  made  and  the  work  done  by  the  libellant, 
his  right  to  recover,  in  his  own  name,  cannot  be'  defeated  by 
showing  that  he  had  a  partner  interested  in  the  contract. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

On  the  28d  of  November,  1855,  the  libel  in  this  cause  was 
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filed  in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  Baker,  a  ship-wright  and  carpenter 
in  rem.  against  Vhe  ship  Potomac,  to  recover  a  bill  of  repairs 
The  Potomac  wss  a  ship  of  more  than  five  hundred  tons,  an<f. 
was  engaged  in  the  general  freighting  business.  She  had  just 
returned  from  a  foreign  voyage  and  was  about  to  sail  for 
.Australia.  The  libel  stated  that  the  repairs  were  necessary  and 
that  without  them  she  could  noi  proceed  to  sea  and  earn  freight 
and  passage-money ;  that  thej  were  furnished  un  tbe  credit  of 
the  vessel,  and  master  and  owners  (the  master  was  an  owner) ; 
that  the  libellant  had  a  lien  upon  her  for  them;  and  that  the  case 
was  within  the  jurisdiction  of  the  Admiralty. 

The  answer  admitted  the  repairing  the  vessel,  but  not  to  the 
amount  claimed,  and  did  not  deny  the  jurisdiction,  the  necessity 
for  the  repairs  or  the  lien. 

The  District  Court  mode  a  decree  that  the  libellant  recover 
the  amount  of  his  repairs,  and  referred  it  to  a  Commissioner  to 
ascertain  the  amount.  The  Commissioner  reported  $3,996.18, 
including  the  interest.    The  claimant  excepted  to  the  report. 

The  Court  overruled  the  exceptions,  and  made  a  final  decree 
that  the  libellant  recover  the  amount  reported  by  the  Commis- 
sioner. 

The  claimant  appealed  to  the  Circuit  Court  from  the  whole  of 
the  final  decree. 

The  libellants  moved  the  Circuit  Court  to  dismiss  the  appeal 
on  the  ground  that  it  had  not  been  perfected.  The  motion  was 
denied,  on  condition  that  the  claimants  deposit  the  amount  of 
the  decree  in  Court,  which  was  done,  and  by  order  of  the  Court 
it  was  paid  over  to  the  libellants,  on  their  giving  a  bond  to  obey 
tbe  order  of  Court  in  the  cause. 

Much  conflicting  evidence  was  given  upon  the  trial,  the 
libellant  proving  his  demand  for  work  and  materials  from  --he 
books  and  accounts  kept  by  his  clerks  in  the  ordinary  course  of 
business,  wliile  the  claimant  brought  persons,  said  to  be  skilled 
in  the  business  of  building  and  repairing  ships,  to  show  that  the 
amount  expended  upon  the  vessel,  fell  far  short  of  that  claimed 
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by  the  libellant.    The  OiTcuit  Court  affirmed  the  decree  of  the 
District  Court  and  the  olaimant  took  this  appeal. 

Mr.  GiUet,  of  Washington  City,  for  Appellant. 

Mr.  Benedict,  of  New  York,  contra. 

Mr.  Justice  GRIER.  When  the  counsel  prepared  their  briefs 
of  argument  in  this  case,  they  could  not  have  seen  the  report  of 
the  case  of  "the  Steamer  St.  Lawrence,"  (1  Black,  525),  or  they 
would  have  considered  it  labor  lost  to  argue  the  same  question 
of  jurisdiction  on  the  very  same  facts  again  at  this  term.  The 
opinion  of  the  Court  in^that  case  was  unanimous ;  the  question 
was  fully  discussed  and  the  opinion  delivered  by  the  Chief  Jus- 
tice,  and  needs  no  further  remark. 

The  appellant,  in  his  answer,  admits  that  the  repairs  were 
made  to  his  ship  by  the  libellant,  but  takes  issue  on  the  amount 
and  alleges  an  agreement  that  the  repairs  to  be  made  should  not 
exceed  a  certain  sum,  less  by  one-half  than  the  bill  finally  pre- 
sented. 

But  it  appeared  clearly  from  the  evidence,  that  although  the 
libellant  made  an  estimate  of  what  would  be  the  probable  cost 
of  the  repairs,  he  did  not  contract  to  do  the  work  for  any  given 
sum.  The  contract  was  to  supply  the  timber  and  materials  at 
market  prices,  and  to  receive  certain  wages  per  diem  for  each 
person  employed.  When  the  vessel  was  stripped,  it  was  found 
necessary  to  make  repairs  on  a  much  larger  scale  than  had  bee^n 
at  first  estimated.  The  amount  of  libellant's  bill  of  course  far 
exceeded  his  original  estimate.  The  report  of  the  Master  found 
the  amount  due,  but  stated  no  account.  The  exceptions  to  it 
were — 1st  "That  it  was  for  an  amount  far  exceeding  any  amount 
of  work  performed."  2d.  "That  the  libellant  had  not  proved 
any  work  performed  for  which  he  was  entitled  to  a  decree."  8d. 
"That  the  libellant  was  not,  under  the  pleadings,  entitled  to  any 
decree  whatever  in  his  favor.1'  4th.  "That  Commissioner  erred  in 
tdmitting  evidence/'  &c. 
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If  the  respondent  wished  to  contest  any  of  the  specific  charges 
of  the  account,  he  should  have  had  the  report  referred  back  to 
the  Master,  with  direction  to  state  an  account.  The  account 
returned  by  the  Master  should  report  the  items  objected  to  and 
whether  they  were  allowed,  and  the  testimony  or  reasons  justi- 
fying his  decision.  To  such  a  report  the  party  could  make 
-  specific  exceptions,  and  such  general  objections  as  those  stated 
might  well  be  treated  as  frivolous. 

As  the  record  stands  this  Court  cannot  know  what  items  of 
the  libellant's  account  were  allowed  or  disallowed,  or  excepted 
to ;  we  cannot  say  that  other  credits  should  have  been  allowed, 
because  we  do  not  know  whether  they  were  allowed  or  not. 

For  anything  that  appears  on  the  face  of  this  record  the 
judgment  of  the  District  and  Circuit  Courts  are  correct.  The 
libellant  proved  his  demand  for  work  and  materials  furnished 
by  the  books  and  accounts  kept  by  his  clerks ;  and  the  Court 
may  well  have  considered  this  better  evidence  than  the  .opinions 
of  experts,  taken  ex  parte  to  undervalue  the  work  and  count  tht 
treenails,  after  the  sheeting  was  replaced  and  the  repairs  covered 
with  paint  It  is  not  enough  for  the  appellant  merely  to  raise 
a  doubt  on  conflicting  testimony,  that  the  judgment  of  the  Court 
below  may  possibly  be  erroneous.  But  in  this  case  he  has  not 
succeeded  even  in  raising  a  doubt. 

The  judgment  of  the  Court  below  is  assumed  to  be  correct  till 
the  contrary  is  made  to  appear.  It  is  not  sufficient  to  produce 
i  record  from  which  it  does  not  appear  whether  it  is  right  or 
wrong. 

The  objection  that  the  libellant  should  have  joined  some 
unknown  partner  as  a  party  to  this  libel  has  no  foundation 
whatever. 

The  contract  is  proved  to  have  been  made  and  the  work 
executed  by  the  libellant.  There  is  no  evidence  that  he  had  a 
partner  in  any  way  interested  in  the  profits  of  the  contract;  and 
if  he  had,  it  was  not  necessary  to  make  him  a  party,  as  appeared 
,by  the  case  of  Law  vs.  Gross,  decided  at  last  term.  (Seel  Black, 
683.) 

Let  the  judgment  of  the  Circuit  Codft  be  affirmed. 
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I.  The  owner  of  mortgaged  land  made  "a  friendly  arrangement" 
with  the  mortgagee  to  buy  it  in,  ostensibly  for  his  own  use, 
bnt  with  the  understanding  that  he  was  to  hold  it  for  the  use 
of  the  mortgagor,  as  if  no  sale  had  been  made.  This  was  done 
to  defeat  the  claim  of  a  third  party ;  and  with  that  view  the 
mortgagor  confirmed  the  sale.  The  mortgagee  and  purchaser 
afterwards  claimed  the  land  as  his  own..  Held,  That  the 
mortgagor  cannot  sustain  a  bill  in  equity  to  restrain  the 
mortgagee  from  selling  the  land,  and  to  enforce  the  under- 
standing made  before  the  sale. 

1  Neither  party  can  enforce  against  the  'other  a  contract  made 
between  themselves  to  injure  a  third  person,  in  fraud  of  the 
law. 

8.  Nor  will  the  character  of  such  agreement  be  changed  by  showing 
that  the  claim  of  the  third  party,  whose  rights  were  to  be 
affected  by  it  was  also  fraudulent. 

4.  Where  it  appears  on  the  face  of  a  bill. -that  an  agreement  con- 

cerning an  interest  in  lands  set  up  by  complainant  is  in  parol, 
the  defence  of  the  Statute  of  Frauds  may  be  taken  advantage 
of  on  demurrer. 

5.  This  Court  has  no  jurisdiction  on  appeal  to  annul,  revise,  oi  . 

change  the  decree  of  a  State  Court  of  general  jurisdiction/ 
having  complete  control  of  the  parties  and  of  the  subject  mat- 
ter of  controversy. 

6.  Where  there  is  error  in  the  proceedings  of  such  a  Court,  a  re-. 

view  can  be  had  in  the  appellate  tribunals  of  the  State. 

7.  Where  the  decree  is  sought  to  be  perverted  and  made  the  medium 

of  consummating  a  wrong,  the  Court,  on  petition,  or  suppletal 
bill,  can  prevent  it. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland. 

The  appellants  in  this  case  filed  their  bill  of  complaint  in  the 
Circuit  Court  of  the  United  States,  for  the  District  of  Maryland, 
on  the  18th  of  February,  1859,  against  the  appellee,  to  which  he 
demurred,  and  the  Ccurt  sustained  the  demurrer.    The  case 
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came  before  the  Supreme  Court  on  appeal  from  this  decree 
The  allegations  of  the  bill  are  stated  in  the  opinion  of  the  Court 

Mr.  Mayer,  of  Maryland,  for  Appellants. 

Mr.  Evans  and  Mr  Qak,  of  Maryland,  contra. 

Mr.  Justice  DAVIS.  This  is  a  bill  in  equity  filed  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Maryland 
by  the  appellants  against  the  appellee,  who  interposed  a  de- 
murrer, which  was  sustained  by  the  Court  below,  and  an  appeal 
was  taken  to  this  Court. 

The  bill  states  substantially,  that  the  complainant,  John  Ran- 
dall, Jr.,  was  on  the  6th  of  April,  1854,  largely  indebted  to  the 
defendant,  to  secure  which  indebtedness  both  of  the  complainants 
executed  a  mortgage  on  lands  in  Cecil  County,  Maryland,  which 
lands  were  held  in  trust  for  the  complainant  Letitia's  benefit  for 
life.  That  soon  after  the  mortgage  matured  the  defendant  filed 
his  bill  in  the  Cecil  County  Circuit  Court  for  foreclosure  and 
sale;  and,  on  answer  filed,  a  decree  was  passed  on  the  15th  of 
October,  1855,  for  the  sale  of  the  mortgaged  lands,  time  being 
given  until  9th  of  October,  1856,  to  bring  the  money  into  Court. 
That  in  April,  1866,  in  order  to  defeat  an  attempt  (charged  to 
be  fraudulent)  by  other  parties  to  obtain  possession  of  part  of 
the  lands  mortgaged,  it  was  agreed  that  the  defendant  with  the 
assent  of  the  complainants  should  petition  the  Court  for  an 
immediate  sale,  which  was  done,  and  the  time  for  sale  changed, 
and  a  friendly  arrangement  was  made  with  the  defendant  that 
he  was  to  buy  the  property  ostensibly  for  himself,  but  was  really 
to  hold  it  in  security  for  the  decreed  indebtedness,  upon  the 
satisfaction  of  which  the  purchase  was  to  enure  to  the  benefit  of 
the  complainant  Letitia.  That  the  sale  took  place  on  ,14th 
October,  1856,  and  the  defendant  was  the  purchaser,  (the 
"  friendly  arrangement"  continuing,)  and  that  the  property  sold 
for  less  than  its  value  on  account  of  the  general  understanding 
that  the  sale  was  merely  a  formal  one  and  not  meant  to  divest 
the  estate  of  the  complainants.    That  the  sale  was  ratified  with 
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out  objection  from  the  complainants,  under  the  assurance  from 
the  defendant  that  the  property  should,  notwithstanding  the 
ratification,  stand  as  a  security  for  the  amount  decreed,  which 
was  to  be  paid  by  instalments.  That  to  perfect  the  form  of  sale, 
and  to  make  it  conform  to  the  ostensible-  title  of  the  purchaser, 
the  complainants  rented  the  property  of  the  defendant.  That 
having  obtained  an  apparent  tide,  the  defendant  has  fraudulently 
determined  to  act  as  if  he  was  the  real  owner,  and  is  claiming 
the  right  to  sell,  and  that  through  threats  he  extorted  an  agree* 
ment  from  the  complainants,  which  was  framed  and  meant  to 
involve  them  in  the  recognition  of  his  title.  That  the  defendant, 
in  furtherance  of  his  object  to  oppress,  has,  by  legal  though 
irregular  process,  through  the  Sheriff  of  Cecil  County,  dispos- 
sessed the  complainants. 

The  prayer  of  the  bill  is  to  restrain  the  defendant  from  dis- 
posing of  the  lands,  and  for  the  sale  of  so  much  of  said  lands  as 
may  be  necessary  to  pay  off  the  defendant  according  to  the 
understanding  prior  to  the  purchase,  and  that  the  residue  of  the 
lands  be  conveyed  to  Mrs.  Randall.  There  is  also  a  prayer  for 
general  relief. 

There  are  two  questions  presented  by  this  record : 

1.  Upon  the  facts  stated  in  this  bill,  are  the  complainants 
entitled  in  equity  to  the  relief  prayed  for  ? 

2.  Has  this  Court  jurisdiction  ? 

The  statements  of  this  bill  are  vague  and  uncertain,  frequently 
argumentative,  and  very  rarely  pl#in  and  direct.  The  whole 
bill  lacks  definitiveness.  Agreements,  friendly  arrangements 
understandings,  and  fraudulent  devices  are  freely  spoken  of,  but 
the  character  of  the  agreements  and  the  nature  of  the  devices  we 
do  not  learn.  The  bill  seeks  to  establish  a  trust  for  the  benefit 
of  Mrs.  Randall,  growing  out  of  certain  proceedings  in  the  Cir- 
cuit Court  .of  Cecil  County,  Maryland  Are  the  complainants 
in  a  situatton  to  enforce  the  trust*  if  one  is  established  ?  We 
think  not. 

The  following  allegations  contain  the  charges  relied  on  in  the 
bill  to  establish  the  trust: 

"And  your  orator  and  oratrix  state  and  charge,  that  about 
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April,  in  the  year  1856,  in  consequence  of  a  fraud  being 
attempted  against  your  complainants,  through  devices  involving 
the  possession  of  part  of  the  land  mortgaged  as  aforesaid,  it  was 
deemed  proper  for  counteracting,  said  fraud,  that,  on  a  petition 
to  be  filed  by  said  Howafd  in  the  case  of  said  decree,  your  com- 
plainants should  assent  to  a  sale,  (under  friendly  arrangements 
between  said  Howard,  and  then  rendering  such  sale  merely 
formal  and  nominal,)  taking  place  forthwith,  instead  of  being 
deferred  to  the  period  (the  next  October)  provided  by  the  decree. 

And  your  complainants  aver,  that  under  their  answer  to  such 
petition,  which  was  filed,  the  time  for  the  sale  was  by  decree 
thus  changed,  and  under  the  friendly  arrangement  and  under- 
standing aforesaid,  and  which  was  to  the  effect  that  said  Howard 
was  to  become  purchaser  of  said  mortgaged  property  at  a  sale  . 
under  the  decree,  but  really  to  only  hold  it  for  securing  the  pay- 
ment of  the  mortgage  and  decreed  indebtmentas  aforesaid,  upon 
satisfying  which  the  property  it  was  understood  should  enure, 
as  provided  by  the  terms  of  the  said  trust,  for  the  benefit  of 
your  OTatrix." 

These  allegations,  stripped  of  their  indefiniteness  and  vague 
ness*  mean  simply  this,  that  the  parties  to  this  bill,  in  order  to 
counteract  a  claim  set  up  by  other  parties  for  a  portion  of  the 
mortgage  lands,  combined  together,  through  the  aid  of  the  Court, 
to  shorten  the  time  of  sale,  and  to  cover  up  the  real  ownership 
of  the  property. 

A  fraudulent  agreement  was  entered  into  to  defeat,  as  is 
charged,  "a  fraud  attempted  against  the  complainants."  If  the 
claim  set  up  was  a  fraud  on  the  rights  of  the  complainants,  does 
that  consideration  change  the  character  of  the  agreement  which 
was  made  to  defeat  that  fraud?  Manifestly  not  The  whole 
complaint  of  the  bill  is  that  the  defendant  will  not  execute  the  ~ 
agreement  thus  fraudulently  made,  and  the  object  of  the  bill  is 
to  compel  him  to  do  it. 

A  Court  of  Equity  will  not  intervene  to  give  relief  to  either 
party  from  the  consequences  of  such  an  agreement.  The  maxim 
11  in  pari  delicto  potior  est  conditio  defendentis"  must  prevail 

It  is  against  the  policy  of  the  law  to  enable  either  party,  in 
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controversies  between  /themselves,  to  enforce  an  agreement  in 
fraud  of  the  law,  or  which  was  made  to  injure  another.  StOTy's 
Equity,  vol.  1,  sec.  298  ;  Bait.  vs.  Rogers,  (2  Paige,  156);  Wilson 
vs.  Watts.,  (9  Gill,  356). 

There  aTe  several  other  grounds  decisive  against  the  relief 
prayed  for.  We  will,  however,  notice  but  one  other.  There  is 
no  averment  in  the  bill  that  the  defendant  ever  agreed  in  writing 
to  hold  the  lands  in  trust  for  Mrs.  Randall.  In  fact  it  is  manifest 
from  the  whole  bill  that-  the  agreement  was  a  mere  matter  of 
conversation  between  the  parties,  and  that  no  memorandum  in 
writing  was  ever  made.  Inasmuch  as  it  concerns  an  interest  in 
lands,  and  is  in  parol,  it  is  void  by  the  Statute  of  Frauds,  and 
appearing  as  it  does  on  the  face  of  the  bill;  the  defence  of  the 
Statute  of  Frauds  may  be  taken  advantage  of  on  demurrer. 
Walker  et  al.  vs.  Locke  et  al.f  (7  Cushing,  90). 

2.  Has  this  Court  jurisdiction.  A  conflict  of  jurisdiction  is 
always  to  be  avoided.  Mr.  Justice  Grier,  in  Peck  vs.  Jenness,  (7 
Howard,  624),  says:  "That  it  is  a  doctrine  of  law  too  long 
established  to  require  a  citation  of  authorities,  that  where  a, 
Court  has  jurisdiction  it  has  a  right  to  decide  every  question 
which  occurs  in  the  cause,  and  whether  its  decision  be  correct  or 
otherwise,  its  judgment,  till  reversed,  is  regarded  as  binding  on 
every  other  Court. 

"  These  rules  have  their  foundation  not  merely  in  comity,  but- 
on  necessity.  For  if  one  may  enjoin  the  other  may  retort  by 
injunction,  and  thus  the  parties  be  without  remedy,  being  liable 
to  a  process  for  contempt  in  one  if  they  dare  to  proceed  in  the 
other." 

The  bill  in  this  case  brings  in  review  various*  matters  passed 
on  in  the  progress  of  a  suit  by  the  Cecil  County  Circuit  Court,  a 
Court  of  general  jurisdiction  having  complete  control  of  the 
parties  and  of  the  subject  matter  of  controversy. 

It  seeks  to  annul  a  sale  of  lands  made  by  virtue  of  a  decree 
of  the  Cecil  Court,  sitting  as  a  Court  of  Equity  in  a.  cause  de- 
pending between  these  same  parties ;  to  affect  the  distribution 
of  the  proceeds  of  the  sale;  to  enjoin  the  defendant  from  making 
any  disposition  of  the  lands  purchased  by  him ;  to  disturb  hi* 
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possession ;  to  invalidate  his  title,  and  to  have  the  mortgaged 
property  resold. 

This  is  a  direct  and  positive  interference  with  the  rightful 
authority  of  the  State  Court. 

If  there  was  error  in  the  proceedings  of  the  Court,  a  review 
can  be  had  in  the  appellate  tribunals  of  the  State.  If,  as  is 
charged,  the  decree  is  sought  to  be  perverted  and  made  the 
medium  of  consummating  a  wrong,  then  the  Court,  on  petition 
or  suppletal  bill,  can  prevent  it.  If,  as  appears  by  the  proceed 
ings,  the  surplus*  money  arising  from  the  s^le  is  still  undisposed 
of,  then  the  whole  case  is  under  the  control  of  the  Court,  and  no 
suppletal  even  is  needed  to  prevent  the  wrong. 

The  decree  dismissing  the  bill  is  affirmed. 


Nebraska  City  vs.  Campbell. 

1.  Municipal  Corporations  upon  which  the  duty  is  imposed  to -con- 
struct and  repair,  or  to  keep  in  repair  streets  and  bridges,  and 
upon  which  is  also  conferred  the  means  of  accomplishing  such 
duty,  are  liable  for  any  special  damage  arising  from  their 
neglect  to  perform  it. 

8.  In  an  action  for  damages  sustained  by  such  neglect,  evidence 
showing  the  business  in  which  the  plaintiff  was  engaged,  its 
extent  and  the  consequent  loss  arising  to  him  from  his  ina- 
bility to  prosecute  it.  is  relevant  and  pertinent,  as  enabling 
the  jury  to  fix,  with  some  certainty,  the  direct  and  necessary 
damages  resulting  from  his  injuries. 

Error  to  the  Supreme  Court  of  the  Territory  of  Nebraska. 

John  T.  Campbell  brought  his  action  against  Nebraska  Citv 
in  the  Court  of  the  Second  Judicial  District  for  Otoe  County. 
and  alleged  in  bis  petition  that  the  defendant,  being  a  municipal 
corporation,  had,  by  its  charter,  the  title  and  control  of  the 
streets,  alleys,  squares,  wharves,  and  other  highways  and  public 
grounds  within  its  limits,  and  was  bound  to  keep  them  in  repair. 


DECEMBER  TERM,  1862.  691 

Nebraska  City  vs.  Campbell. 


That  the  defendant  was  so  bound  to  keep  in  repair  a  certain 
bridge  on  South  street,  across  Tabb  Creek ;  but,  contrary  to  its 
legal  duty,  left  that  bridge  without  side-railing,  and  in  other 
respects  unsafe  and  defective,  by  reason  of  which,  the  plaintiff 
a  physician,  visiting  his  patients,  in  a  buggy,  was  thiown  from 
the  bridge  and  greatly  injured,  so  as  to  prevent  "him  for  a  long 
time  from  practising  his  profession. 

The  City  denied  its  legal  liability  for  such  damages  under  any 
circumstances,  and  averred  that  the  plaintiff  got  his  injuries  by 
his  own  fault;  for  he  was  thrown  over  the  bridge  in  consequence 
of  the  viciousness  of  his  horse,  which  he  was  carelessly  driving 
without  a  whip,  and  which  had  taken  fright  at  a  paper  posted 
on  the  bridge  by  a  third  party. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $8,000 
damages,  and  after  an  unsuccessful  motion  by  the  defendant  in 
arrest  of  judgment,  the  Court  gave  judgment  on  the  verdict. 
The  cause  was  taken,  by  the  petitiou  of  the  defendant,  to  the 
Supreme  Court  of  the  Territory,  where  the  judgment  was  affirmed, 
and  thence  it  came  to  this  Court  by  writ  of  error  sued  out  by 
the  City. 

Mr.  Taylor,  of  Nebraska,  for  Plaintiff  in  Error, 

Mr.  Woolworth,  of  Nebraska,  contra. 

Mr.  Justice  NELSON.  This  is  a  writ  of  error  to  the  Supreme 
Court  of  the  Territory  of  Nebraska, 

The  suit  was  brought  in  the  Court  below  by  Campbell 
against  the  City  to  recover  damages  for  injuries  received  by 
reason  of  a  defective  bridge  in  one  of  the  streets  in  the  City. 

The  charter  vested  in  the  City  Council  the  title  to  all  the 
streets  within  the  corporate  limits,  and  it  is  made  their  duty  to 
construct  and  improve  the  same  at  the  public's  expense ;  for  this 
purpose,  and  others,  the  counsel  are  authorized  to  levy  a  tax  on 
all  the  taxable  property  within  the  City.  This  provision  in 
respect  to  streets  necessarily  embraces  all  bridges  within  the 
limits  of  the  City  and  constituting  a  part  of  the  street 
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There  is  also  a  general  act  referred  to,  which,  among  other 
thiagB,  confers  upon  all  incorporated  Cities  exclusive  jurisdic 
tion  over  all  streets,  roads,  bridges,  and  ferries  within  their  cor 
porate  limits,  and  exempting  the  inhabitants  from  an y  assess 
ment  for  road  tax  except  by  the  corporate  authorities  of  the 
same. 

The  law  is  well  settled  in  respect  to  public  municipal  corpo 
rations,  upon  which  the  duty  is  imposed  to  construct  and  repair, 
or  to  keep  in  repair  streets  or  bridges,  and  upon  which  is  also 
conferred  the  means  of  accomplishing  such  duty,  that  they  are 
liable  for  any  special  damage  arising  out  of  neglect  in  keeping 
the  same  in  proper  condition. 

The  principle  was  very  fully  considered  at  the  last  term  in  the 
case  of  Weightvnan  vs.  The  Corporation  of  Washington,  where  all 
the  authorities  will  be  found  collected  and  examined.  1  Black, 
pp.  39,  61,  52,  53. 

The  plaintiff  was  a  practising  physician,  and  in  the  course  of 
the  trial  evidence  was  given,  after  objection,  that  he  was  engaged 
in  extensive  practice  at  the  time  of  the  injury,  and  also  that  it 
was  a  period  of  great  sickness  in  the  community. 

The  declaration  states  that  the  plaintiff  was  a  physician  at  the 
time  of  the  injury,  and  after  describing  the  nature  and  extent 
of  it,  adds  that  by  reason  thereof,  he  was  greatly  bruised,  sick 
and  lame,  and  so  continued  for  a  long  space  of  time,  to  wit,  for 
the  space  of  six  weeks,  and  during  all  that  time  suffered  great 
pain,  and  was  prevented  from  transacting  his  ordinary  business 
as  a  physician  during  that  time. 

Now,  the  evidence  in  question  was  relevant  and  pertinent, 
with  a  view  to  show  the  extent  and  amount  of  the  ordinary 
business  of  the  plaintiff  in  his  profession,  of  which  it  is  averred 
he  was  deprived  during  the  time  of  his  disability,  and  laid  a 
foundation  which  enabled  the  jury  with  some  degree  of  ceriainty 
to  ascertain  the  direct  and  necessary  damages  sustained  from  the 
injuries. 

In  the  case,  of  Wade  vs.  Leroy  et  aL,  (20  How.,  84,  43,  44), 
which  was  an  action  for  injuries  to  the  plaintiff  for  carelessly 
navigating  a  ferry  boat,  the  Court  held  that  proof  of  the  ofdi 
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nary  business  in  which  the  plaintiff  was  engaged,  and  that  he 
was  largely  engaged  in  it,  was  admissible  and  pertinent  upon  the 
question  of  damages,  though  the  fact  was  not  set  out  in  the 
declaration.  The  proof  was  regarded  as  showing  the  direct  and 
necessary  loss  or  damage  from  the  injuries  sustained. 

The  case  before  us  is  broken  into  many  points,  and  prayers  to. 
the  Court  for  instructions  to  the  jury,  but  those  noticed  above 
oovor  all  that  is  material  to  dispose  of  it. 

Judgment  of  the  Court  below  affirmed. 


Thi  United  States  t*.  Chaboya. 

Ghabota  vs.  Thx  United  States. 

A  party  claiming  land  in  California  produces  no  legal  title,  but 
bases  his  right  solely  on  possession.  It  is  shown  that  such 
possession  as  he  had  was  temporary,  partial,  and  subsidiary  to 
the  claim  of  another  party  whose  rights  he  constantly  recog- 
nised.   Held,  That  this  Court  cannot  confirm  such  a  claim*. 

These  were  cross  appeals  taken  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California 

Mr.  Wills,  of  Washington  City,  for  the  United  States. 

Mr.  Hepburn,  and  Mr.  Wilkine,  of  California,  eontra. 

•  Mr.  Justice  MILLER.  These  are  appeals  from  the  District 
Court  of  the  United  States  for  the  Northern  District  of  California. 
The  appellant;  Petro  Chaboya,  on  the  2d  day  of  March,  1853, 
filed  with  the  Board  of  Commissioners  to  settle  private  land 
claims  in  the  State  of  California  his  petition  to  have  confirmed 
to  him  two  leagues  of  land  in  the  County  of  Santa  Clara, 
bounded  as  follows :  On  the  north  by  the  lands  of  Josd  de  Jesus 
Vallejo ;  on  the  east  by  the  rancho  of  Antonio  Sufiol  and  the 
road  from  San  Jos6  to  the  Valley ;  on  the  south  by  the  Canada 
vol.  H.  88 
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del  Aliso,  (Colindante  con,)  Don  Flagencia  Higuera,  and  on  the 
west  by  the  estuary. 

With  the  petition  were  filed  certain  papers  showing  an  appli- 
cation by  Chaboya,  in  1844,  to  Governor  Micheltorena,  for  this 
land,  and  a  reference  by  the  Governor  to  the  Prefect  for  the 
necessary  information  under  the  colonization  laws  and  the  sub- 
Prefect's  report. 

There  was  also  filed,  as  an  exhibit,  an  incomplete  espediente 
relating  to  a  totally  different  tract  of  land,  all  the  parts  of  which 
bear  date  in  the  year  1839. 

The  Commissioners  rejected  the  claim,  saying  that  no  grant 
had  ever  issued,  no  proof  was  given  of  segregation  of  the  land, 
none  of  possession,  and  none  of  cultivation.  The  case,  however, 
was  carried  into  the  District  Court  by  appeal,  and  the  appellant 
filed  his  petition  in  that  Court,  in  which,  referring  to  his  former 
petition  before  the  Board  of  Commissioners  for  a  more  particular 
description  of  the  land,  he  prays  that  their  decree  may  be  re- 
versed and  his  title  confirmed. 

In  the  progress  of  the  case  in  the  District  Court,  it  was  dis- 
covered that  the  land  on  which  the  claimant  lived,  and  to  which 
alone  he  really  set  up  any  claim  was  not  described  in  the  peti- 
tion, but  was  that  mentioned  in  the  second  espediente  above 
alluded  to,  and  was  twenty  miles  distant  from  the  land  for  which 
confirmation  was  asked.  Under  these  circumstances  the  claimant 
was  permitted  by  the  Court,  on  15th  of  June,  1857,  to  file  an 
amended  petition,  setting  out  these  facts  and  a  true  description 
of  the  land  claimed,  which  was  called  La  Posa  de  San  Juan 
Bautista. 

After  a  large  amount  of  testimony  had  been  taken  in  reference 
to  this  last  mentioned  claim,  and  the  case  had  come  to  a  hearing, 
the  Court  held  that  it  had  never  been  presented  to  the  Board  of 
Commissioners,  and  that  the  District  Court  had  no  jurisdiction 
as  to  that  piece  of  land,  and  that  it  was  then  too  late,  under  the 
Act  of  1851,  to  present  the  claim  anywhere. 

From  this  decree  Chaboya  appealed  to  this  Court,  and  the 
record  of  the  case  up  to  this  stage  of  the  proceedings,  constitutes 
case  No*  181  of  our  docket  for  the  present  term. 
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Bu*  while  this  appeal  was  pending,  the  appellant  procured  the 
passage  of  an  Act  of  Congress,  approved  April  25, 1862!  whioh 
authorized  the  District  Court  to  hear  and  determine  his  claim  to 
La  Posa  San  Juan  Bautista,  in  the  same  manner,  and  with  the 
same  jurisdiction,  as  if  it  had  been  duly  presented  to  the  Board 
of  Land  Commissioners.  Accordingly,  after  taking  further  testi- 
mony, the  case  again  came  to  a  hearing  before  that  Court  on  the 
6th  of  November,  1862,  and  a  decree  was  rendered  rejecting  the 
claim  to  all  of  the  tract  of  land,  supposed  to  be  about  two  square 
leagues,  except  five  hundred  acres  of  it,  which  had  been  allotted 
to  him  by  the  authorities  of  San  Jose,  and  confirming  to  him 
that  jnuch  of  it. 

From  this  decree  he  has  also  appealed  to  this  Court,  and  the 
record  whioh  has  been  brought  up,  being  a  complete  transcript 
of  the  case  from  its  commencement,  constitutes  case  No.  288  of 
the  docket  of  this  term. 

The  appellant  does  not  in  this  Court  claim  that  he  has  any 
right  to  the  land  described  in  his  petition  to  tne  Board  of  Com 
misakmers*  as  to  which  they  decided  against  him ;  but  he  does 
insist  that  the  last  decree  of  the  Court  deprives  him  of  a  very 
valuable  tract  of  land,  to  which  he  thinks  himself  entitled. 

The  main  fact  on  which  he  rests  his  claim  in  this  case  is  his 
long  continued  possession  of  the  land.  There  is  no  pretence 
that  there  was  ever  any  grant  of  the  land  by  the  Mexican 
Government,  and  if  the  claim  is  to  be  confirmed,  it  must  be  upon 
the  equity  growing  out  of  that  possession,  and  the  circumstances 
connected  with  it.  It  is  established  by  the  testimony  in  the 
record,  that  Chaboya  was  residing  in  a  house  of  very  insignifi- 
cant proportions,  on  some  part  of  the  tract,  as  early  as  the  year 
1887,  and  lias  continued  so  to  reside  to  the  present  time. .  Biqt, 
it  also  appears,  that  his  right  to  reside  there,  and  especially  his 
right  to  any  exclusive  possession  or  use  of  tract  known  as  la 
Posa  de  San  Juan  Bautista,  was  matter  of  controversy  from  that 
early  time  between  himself  and  the  residents  of  the  pueblo  of 
San  Jose.  These  villagers  claimed  that  the  tract  so  named,  was 
a  part  of  the  ejidos  or  common  lands  of  the  pueblo,  on  which 
the  cattle  of  all  the  pobladores  or  villagers  had  a  right  to  range, 
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and  was  particularlyrnecessary  to  them  on  account  of  the  water 
which  it  afforded.  In  his  petition  to  the  Governor  asking  a 
grant  of  this  land,  Chaboya  alludes  to  his  possession  and  to  the 
resistance  made  to  it  by  the  residents  of  the  pueblo,  in  these 
words : 

'•'Therefore,  I  pray  you  to  be  pleased  to  grant  me  the  owner- 
ship of  what  I  actually  possess,  with  my  house  and  cattle,  with 
the  permission  of 'the  prefecture  of  this  District,  showing  your. 
Excellency  that  the  reclamations  which  the  residents  of  the 
pueblo  have  addressed  against  me  to  that  Goverment  are  abso- 
lutely destitute  of  justice,  since  it  is  only  made  by  four  or  five 
bad  entertaining  citizens,  carrying  of  the  view  of  the  pueblo, 
since  in  nowise  I  prejudice  their  interests,  and  it  happening  to 
be  vacant  land,  conformable  to  the  law  of  colonization  " 

This  petition  was  dated  May,  10,  1889,  and  the  Governor 
having  regard  to  this  same  matter  of  disputed  possession,  made 
the  following  order,  which  was  endorsed  on  the  margin  of  the 
petition : 

"Monterey,  May  20th,  1839. 

"Let  the  prefecture  report  on  the  present  solicitation,  arrang 
ing  from  hence  that  the  intei^sted  party  may  be  conserved  iir 
the  possession  in  which  he  finds  himself  of  the  land  solicited,  as 
long  as  the  suitable  procedure  is  going  on. 

(Signed)  "Alvabado." 

On  the  25th  May  the  Prefect  reported  as  follows : 

"Sir: — The  petitioner  ought  to  be  excused  from  the  usual 
procedure,  since  the  prefecture  in  my  charge  has  already  taken 
and  perhaps  despatched  it  conformable  to  his  solicitation,  since 
the  reclamation  which  the  residents  of  the  pueblo  of  the  vicinity 
have  made,  and  of  which  I  verbally  have  informed  you,  have 
no  other  design  than  to  remove  Sir  Chabolla  from  the  place  he 
has  occupied  for  many  years,  on  account  of  antipathy  of  previous 
arrangement,  which  absolutely  are  destitute  of  justice. 

"  Notwithstanding,  your  Excellency  will  act  in  the  premises 
as  you  shall  believe  convenient. 

"San  Juan  de  Castro,  25th  of  May,  1839. 

«  Josk  Oastbo  n 
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The  foregoing  papers  were  filed  with  the  petition  of  claimant 
More  the  Board  of  Commissioners,  and  were  all  the  documen- 
tary evidence  so  filed  by  him  in  relation  to  this  tract  of  land. 
But  in  the  progress  of  the  case  in  the  District  Court,  another 
paper  was  produced,  and  as  it  relates  to  this  same  matter  of  the 
possession  and  seems  to  have  a  close  connection  with  those  just 
mentioned,  it  may  as  well  be  inserted  here.    It  is  as  follows: 

"The  citizen,  Dolores  Pacheco,  justice  of  the  peace  of  the 
pueblo  of  San  Jose  Gaudaluf>e  de  Alvarado. 

"By  superior  oTder  of  the  Sefior  Prefect  of  the  First  District, 
it  is  conceded  to  the  citizen  Pedro  Chabolla  that  he  inhabit  the 
place  named  Posa  de  San  Juan  Bautista  without  building  any 
house  of  foundation,  and  much  less  plant  trees  (plantar  bienes 
raises)  for  the  term  of  two  years,  subjecting  himself  to  pay  $6 
annually,  and  be  must  assist  in-  the  work  on  bridge  or  any 
others  by  which  he  may  be  benefited. 

"San  Jos6  Gaudalupe  de*  Alvarado,  February  29th,  1840 

"Dolores  Paohboo, 
"Pedro  Chabolla." 

Notwithstanding  the  report  of  the  prefect  Castro,  that  the 
claimant  ought  to  be  excused  from  the  usual  procedure,  by 
which  we  suppose  he  meant  the  procuring  of  an  informe,  that 
the  land  was  vacant,  the  Governor  did  not 'issue  a  grant. 

His  claim  or  right  to  the  possession  stood  then  in  the  same 
condition  of  dispute  as  between  himself  and  the  pobladores  of 
San  Jos6  that  it  had  previously,  when  on  the  29th  of  February, 
1840,  he  entered  into  what  may  be  termed  a  compromise  with 
them,  which  is  evidenced  by  the  foregoing  paper,  signed  by 
himself  and  the  Justice  of  the  Peace  of  that  pueblo. 

We  can  give  to  this  paper  no  other  construction  than  a  renun- 
ciation by  Chaboya  of  any  right  to  the  possession  of  La  Posa  de 
San  Juan  Bautista,  and  a  consent  to  occupy  it  for  two  years 
under  the  authorities  of  the  pueblo,  paying  them  $6  annual 
rent,  and  submitting  to  the  terms  which  they  chose  to  impose, 
to  prevent  him  from  acquiring  any  permanent  possession  or 
interest  in  the  land. 

There  is  nothing  in  the  subsequent  history  of  his  occupation 
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of  the  plaoe  to  change  the  character  of  his  possession.  It  is 
proven  that  while  his  cattle  ranged  over  it,  those  of  the  residents 
of  the  village  generally  did  the  same.  *• 

On  the  contrary,  there  t*  strong  evidence  that  this  was  his  own 
construction  of  the  character  of  his  possession. 

After  the  country  came  under  the  American  Government,  the 
authorities  of  San  Jos£  determined  to  divide  the  ejidos  or 
common  lands  of  the  pueblo,  including  this  tract,  among  its 
residents,  and  in  doing  so  allotted  to  Chaboya,  as  his  share,  five 
hundred  acres  around  his  dwelling.  He  accepted  the  instrument 
in  the  nature  of  a  deed  made  to  him  by  the  Alcalde,  and  had  it 
recorded.  He  was  shortly  after  taxed  by  the  authorities  of  San 
Jos£  for  the  entire  tract  of  La  Posa  de  San  Juan  Bautista,  and  it 
is  distinctly  proved  by  two  witnesses,  that  he  appeared  before 
the  proper  officers  to  have  the  tax  remitted,  stating  that  he  only 
claimed  the  five  hundred  acres  allotted  -to  him  in  the  partition. 
The  tax  was  accordingly  remitted. 

We  think  these  facts  show  very  clearly  that  the  appellant 
never  had  any  legal  title  to  the  land  in  question ;  that  he  never 
had  any  exclusive  possession,  beyond  the  five  hundred  acres 
which  was  allotted  to  him  by  the  authorities  of  San  Jos6,  and 
confirmed  by  the  decree  of  the  District  Court ;  and  that  such 
possession  as  he  did  have  was  subsidiary  to  the  claim  of  the 
authorities  of  the  pueblo,  and  with  recognition  of  their  rights, 
and  that  the  decree  should  be  affirmed. 

The  decree  of  the  District  Court  is  affirmed  in  both  appeals. 
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1.  The  Courts  of  the  United  States,  in  absence  of  legislation  upon 
the  subject  by  Congress,  recognize  the  Statutes  of  Limitations 
of  the  several  States,  and  give  them  the  same  construction 
and  effect  as  that  are  given  by  the  local  tribunals.  They  are 
a  rule  of  decision  under  the  34th  section  of  the  Judiciary  Act 
of  1798. 

SL  The  construction  given  to  a  State  Statute  by  the  highest  judicial 
tribunal  of  such  state,  is  regarded  as  a  part  of  the  Statute,  and 
is  as  binding  on  the  Courts  of  the  United  States  as  the  text. 

8.  If  the  highest  judicial  tribunal  of  a  state  adopt  new  views  as  to 
the  proper  construction  of  such  a  statute,  and  reverse  its  former 
decisions,  this  Court  will  follow  the  latest  settled  adjudi- 
cations. 

4.  The  lapse  of  the  time  given  by  Statute  for  bringing  an  ejectment, 

not  only  bars  the  remedy,  but  extinguishes  the  right  and 
vests  a  perfect  title  in  the  adverse  holder. 

5.  The  Statute  of  Wisconsin  limiting  the  time  within  which  suits 

for  the  recovery  of  lands  sold  for  taxes  must  be  brought,  be 
gins  to  run  from  the  time  of  the  recording  of  the  tax  deed, 
whether  possession  has  or  has  not  been  taken  by  the  pur- 
chaser. 

6.  It  is  immaterial  whether  the  sale  and  the  deed  be  void  or  valid ; 

it  is  sufficient  that  a  sale  has  been  made  and  the  deed  recorded, 
to  bring  the  Statute  into  activity,  and  after  the  lapse  of  the 
period  limited,  to  entitle  the  purchaser,  and  those  claiming 
under  him,  to  its  protection. 

Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Wisconsin. 

Mr.  Lynde,  of  Wisconsin,  for  Plaintiff  in  Error. 

Mr.  Doolittlc,  of  Wisconsin,  contra. 

Mr.  Justice  SWAYNE.  This  cause  is  brought  here  by  a 
writ  of  error  to  the  District  Court  of  the  United  States  for  the 
District  of  Wisconsin. 
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In  the  Court  below,  Warren,  the  defendant  in  error,  instituted 
an  action  of  ejectment  to  recover  the  premises  in  controversy. 
Judgment  was  rendered  in  his  favor.  The  defendant  there  is 
the  plaintiff  in  error  here. 

The  parties  made  an  agreement  as  to  the  facts  which  is  set 
forth  in  the  bill  of  exceptions.  It  was  thereby  admitted  upon 
lie  trial — 

"That  the  plaintiff  has  a  perfect  chain  of  title  to  the  land  in 
question  from  the  United  States  to  himself;  and  that  the  defend- 
ant  was  in  possession  thereof  at  the  time  of  the  commencement 
of  this  suit ;  and  that  the  land  in  suit  is  of  the  value  of  more 
than  $2,000- 

"  That  the  County  of  Rock,  on  the  6th  day  of  February,  A.  D. 
1862,  made  and  delivered  to  John  M.  Keep  a  paper  purporting 
to  be  a  tax  deed  of  said  premises,  of  which,  and  the  certificate  of 
acknowledgment,  the  following  is  a  copy.,? 

(Here  follow  the  copies  mentioned,  which  it  is  unnecessary  to 
insert). 

"  (The  plaintiff,  however,  not  waiving  any  objection  to  said 
tax  deed,  which  may  appear  on  its  face,  or  which  may  be  made 
to  appear  by  any  other  facts  or  evidence  in  the  case). 

"  That  said  deed  was  recorded  in  the  office  of  the  Register  of 
Deeds  for  Rock  County,  where  said  land  is  situated,  on  February 
6th,  1862  (subject  to  the  objection,  however,  which  is  reserved 
by  the  plaintiff  on  the  ground,  that  said  deed  is  not  so  executed 
and  acknowledged  as  to  be  entitled  to  be  recorded) ;  that  imme- 
diately thereafter  said  Keep  sold  said  premises  to  said  defendant, 
and  that  said  defendant  immediately  thereafter  entered  into 
possession  of  said  premises,  and  has  been  in  possession  ever 
since. 

"  That  the  plaintiff;  on  the  29th  day  of  February,  1848,  that 
being  the  proper  time  to  pay  the  taxes  on  said  land,  including 
the  tax  for  the  nonpayment  of  which  said  tax  deed  purports  to 
be  given,  wrote  a  letter  and  sent  it  by  mail  to  the  County 
Treasurer  of  said  Rock  County,  who  was  the  officer  authorized 
by  law  to  demand  and  receive  all  the  taxes  on  said  land,  includ- 
ing the  delinquent  tax  in  question,  stating  that  he  wished  to  pay 
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the  taxes  on  a  list  of  lands  mentioned,  including  the  land  in  suit* 
asxing  for  a  bill  of  the  same,  showing  the  amount  that  he  might 
l emit;  that  said  Treasurer  on  the  same  day  received  said  letter 
at  his  office,  and  answered  it,  inclosing  a  bill  corresponding 
with  the  receipt  hereinafter  given,  stating  that  the  inclosed  was 
the  bill  called  for  by  plaintiff's  letter;  that  thereupon  the  said 
plaintiff  remitted"  said  amount  to  said  Treasurer,  who  received 
the  same,  and  returned  to  said  plaintiff  the  said  receipt  herein 
after  set  forth  the  same  day  ;  and  that  at  the  date  of  the  receipt 
the  Treasurer  *nd  the  plaintiff  supposed  that  all  the  taxes  on 
said  lands  were  included  in  said  receipt ;  but  the  parties  agree 
that  the  particular  tax  for  which  the  land  was  sold  and  deed 
given  was  not  found  by  said  Treasurer,  and  not  included  in  said 
receipt 

"That  after  the  date  of  said  payment  and  receipt  no  demand 
was  made  of  said  plaintiff  for  payment  of  said  delinquent  tax, 
nor  had  plaintiff  actual  notice  that  said  tax  remained  unpaid 
until  more  than  three  years  after  the  recording  of  the  tax  deed, 
but  that  the  premises  were  duly  advertised  for  sale  as  by  law  re- 
quired, and  that  said  deed  was  recorded  as  hereinbefore  set  forth. 
That  the  said  delinquent  tax  and  costs  amounted  at  the  date  of 
the  sale  to  $19,8i.  That  on  the  11th  day  of  April,  1857,  said 
plaintiff  deposited  with  the  clerk  of  tne  Supervisors  of  Book 
(Jounty  the  sum  of  $70$,  being  the  full  amount  of  sale,  interest, 
and  costs,  to  redeem  said  land  mentioned  in  the  said  tax  deed, 
and  that  the  deposit  still  remains  there,  there  being  no  other 
unpaid  tax  on  said  land  at  that  time. 

'".The  following  is  a  copy  of  the  reoeipt  given  by  said  Trea- 
surer, mentioned  above,  viz.: 

«  TswTORT  or  Wisconsin,  Rook  Oountt, 

«  TmiASURiE's  Omoi, 

"February  Wh,  1S48. 

"Received  of  the  different  owners,  per  Catlin  &  Williamson, 
agents,  $26%,  in  full  of  the  taxes  charged  for  the  year  1847,  On 
the  following  tracts  of  land  in  the  County  of  Rock,  W.  T.,  con- 
sisting of  the  following  items  of  tax,  to  wit:  oounty,  town, 
common  school,  territorial  revenue,  and 
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"  Wm.  A.  Lawbbv OB,  Treasurer. 

"  The  first  two  tracts  being  the  land  in  question." 

It  appears  further  by  the  bill  of  exceptions  that  instructions 
to  the  jury  were  asked  by  the  plaintiff  in  error,  which  were 
refused  by  the  Court,  to  which  refusal  he  excepted ;  and  that 
instructions  were  given  to  which  he  also  excepted. 

In  the  view  which  we  have  taken  of  the  oaae,  it  is  necessary 
to  advert  to  those  instructions  only  which  relate  to  the  Statute 
of  Limitations. 

They  are  as  follows : 

"  The  counsel  for  the  said  defendant  did  request  the  said  judge 
to  charge  the  jury  as  follows : 

"  1.  That  it  being  admitted  by  the  parties  that  the  defendant 
entered  into  possession  of  the  land  in  question  under  a  tax  deed, 
and  ihas  held  said  possession  under  said  deed  more  than  three 
years  before  the  commencement  of  this  action,  and  it  being  also 
admitted  that  said  tax  for  which  said  land  was  sold  was  never 
paid,  they  will  find  for  the  defendant. 

"And  the  said  judge  refused  to  give  said  instruction,  and  to 
which  refusal  the  said  defendant,  by  his  said  counsel,  did  then 
and  there,  and  in  the  presence  of  the  said  jury,  duly  except. 

"  And  the  said  judge  did  also  then  and  there  further  declare 
and  deliver  his  opinion  to  the  said  jury,  that  the  deed  is  void  on 
its  face,  as  it  recites  that  the  several  tracts  therein  described 
were  sold  collectively  for  a  gross  sum ;  and  the  deed  being  void 
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neither  it,  nor  the  subsequent  possession  by  the  defendant  under 
it  for  three  years  after  the  recording  thereof,  is  a  bar  to  the 
plaintiff's  recovery. 

'"To  which  said  last-mentioned  opinion  and  charge  of  the  said 
judge  the  said  counsel  for  the  said  defendant  did  then  and  there, 
and  in  the  presence  of  the  said  jury,  on  behalf  of  the  said 
defendant,  duly  except." 

The  Statute  of  Limitations  relied  upon  by  the  plaintiff  in  error 
provides  that— 

"Any  suit  or  proceedings  for  the  recovery  of  lands  sold  for 
taxes,  except  in  cases  where  the  taxes  have  he/en  paid  or  the  lands 
redeemed  as  provided  by  law,  shall  be  commenced  within  three 
years  from  the  time  of  recording  the  tax  deed  of  sale,  and  not 
thereafter."  Revised  Statutes  of  Wisconsin  of  1849,  chap.  15 
sec.  128,  p.  164. 

The  Courts  of  the  United  States,  in  the  absence  of  legislation 
upon  the  subject  by  Congress,  recognize  the  Statutes  of  Limita- 
tions of  the  several  States,  and  give  them  the  same  construction 
and  effect  which  are  given  by  the  local  tribunals.  They  are  a 
rule  of  decision  under  the  84th  section  of  the  Judicial  Act  of 
1789. 

The  construction  given  to  a  statute  of  a  State  by  the  highest 
judicial  tribunal  of  such  State,  is  regarded  as  a  part  of  the 
statute,  and  is  as  binding  upon  the  Courts  of  the  United  States 
as  the  text.  Shelby  vs.  Guy,  (11  Wheat.,  851);  McCluny  vs. 
Silliman,  (8  Pet.,  270);  Greene  vs.  NeiVs  Lessee,  (6  Pet.,  291); 
Ross  vs.  Duval,  (18  Pet.,  46);  Ifassingall  vs.  Downs,  (1  How, 
767);  Nesmith  vs.  Sheldon,  (1  How.,  812);  Van  Rensselaer  vs 
Kearney,  (11  How.,  297);  Webster  vs.  Cooper,  (14  How.,  504). 

If  the  highest  judicial  tribunal  of  a  State  adopt  new  views  as 
to  the  proper  construction  of  such  a  statute,  and  reverse  its 
form3r  decisions,  this  Court  will  follow  the  latest  settled  adjudi- 
cations. United  States  vs.  Morrison,  (4  Pet. );  Oreen  vs.  McNeiVs 
Lessee,  (6  Pet.,  291). 

This  Statute  of  Limitations  came  under,  the  consideration  of  the 
Supreme  Court  of  Wisconsin,  in  Edgertonvs.  Byrd,  (6  Wisconsin 
Rep.,  697).  The  Court  held:  "  A  tax  deed  informal  and  defective 
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in  substance  is  admissible  to  show  color  of  title  in  the  defendant 
to  bring  him  within  the  statutes  of  limitation."  "  Suits  for  the 
recovery  of  lands  sold  for  taxes,  except  in  cases  where  the  taxes 
have  been  paid,  or  the  lands  redeemed  according  to  law,  must 
be  commenced  within  three  years  from  the  time  of  recording  the 
tax  deed  of  sale,  or  no  recovery  can  be  had." 

"Possession  accompanied  with  a  claim  of  title  under  a  tax 
deed  void  for  informality  is  adverse  possession." 

In  Sprecker  vs.  WakeUy  et  al,  (11  Wis.  R.,  432)^  the  subject 
came  again  under  consideration.  The  Court  re-affirmed  the  prin- 
ciples of  the  former  decision. 

In  answer  to  the  objection,  that  it  should  be  shown  the  land 
had  been  regularly  sold,  and  that  the  officer  who  executed  the 
deed  had  authority  to  give  it,  they  say : 

"  But  if  this  is  a  correct  view  of  the  statute  we  fail  to  perceive 
any  object  in  passing  it.  For  when  the  public  authorities  have 
proceeded  strictly  according  to  law  in  listing  the  lands,  assessing 
the  tax,  making  demand  for  the  same  at  the  proper  time  and 
place,  advertising  for  non-payment  of  tax,  4c,  and  have  observed 
all  the  requirements  of  the  statutes  up  to  the  execution  of  the 
deed,  surely  the  tax  deed  in  that  case  must  convey  a  good  title, 
or  our  revenue  laws  are  illusory,  and  the  power  of  the  Govern- 
ment to  raise  means  by  taxation  upon  the  property  of  its  citizens 
necessary  for  its  own  support  and  action  is  entirely  impotent 
and  vain.  But  we  think  a  party  cannot  be  required  to  show  that 
his  tax  deed  has  been  regularly  obtained  before  he  can  claim  the 
protection  of  this  statute,  since  such  a  construction  renders  the 
law  unnecessary  and  useless." 

In  Hill  vs.  Kricke,  (6  Wis.  R,  442),  the  same  Court  held 
further,  that  possession  by  the  party  claiming  under  the  tax  deed 
was  not  necessary  to  the  running  of  the  statute ;  that  under  the 
laws  of  Wisconsin,  ejectment  would  lie  against  him  without 
actual  possession ;  and  that  the  repeal  of  the  statute  after  the 
bar  became  complete  could  not  affect  a  title  under  it  thus 
acquired.  • 

It  is  not  claimed  that  fraud  is  an  element  in  the  ease.  The 
facts  show  there  was  none.    The  only  exceptions  made  in  the 
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statute  which  prevent  its  application  are  where  the  taxes  are 
paid  before  the  sale,  and  where  the  land  is  redeemed  within  the  > 
time  prescribed  by  law  after  the  sale. 

This  case  does  not  fall  within  either  of  these  exceptions.  We 
have  no  power  to  add  to  them.  To  do  so,  would  be  to  usurp 
the  function  of  another  and  a  distinct  governmental  department. 
It  would  be  legislation,  and  not  adjudication.  Cocke  <t  Jack  vs. 
McQinnis,  (1  Martin  &  Yerger,  264  (Mr.  Justice  Catron's 
opinion);  Troup  vs.  Smith,  (20  J.  R.,  88);  Leonard  vs.  Pitney,  (5 
Wend.,  80);  Howell  vs.  Hair,  (15  Alabama,  194);  Beckfordvs 
Wade,  (17  Vesey,  jr.,  87). 

The  lapse  of  the  time,  limited  by  such  statutes  not  only  bars  the 
remedy,  but  it  extinguishes  the  right,  and  vests  a  perfect  title  in 
the  adverse  holder.  "  It  tolls  the  entry  of  the  person  having  the 
right,  and  consequently,  though  the  very  right  be  in  the  defend- 
ant, yet  he  cannot  justify  his  ejecting  the  plaintiff."  Buller's 
N.  P.,  108;  Stacker  vs.  Berney,  (1  Lord  Raymond,  741);  Taylor 
vs.  Hord,  (1  Burr.  60) ;  Barwick  vs.  Thompson,  (7  Term.  Rep., 
492) ;  Bedford  vs.  Wade,  (17  Vesey  jr.,  87  ;)  Moore  vs.  Luce,  (29 
Penn.  R.,  260);  Thompson  vs.  Greene,  4  Ohio  S.  R.,  223);  New- 
combe  vs.  Leavitt,  (22  Al.  Rep.,  631) ;  Wenn  vs.  Lee,  (5  Georgia 
Rep.,  217  ;   Chiles  vs.  Jones,  et  a/.,  (4  Dana;  488). 

The  instruction  refused,  and  that  given,  refer  to  the  fact  of 
possession  by  the  defendant  below.  The  statute  is  silent  upon 
that  subject.  It  begins  to  run  from  the  time  of  the  recording  of 
the  deed,  whether  possession  has  or  has  not  been  taken.  Hill  vs. 
Kricke,  (6  Wis.  Rep.,  447). 

It  was  admitted  by  the  stipulation  of  the  parties,  that  the  deed 
in  this  case  was  recorded  on  the  6th  of  February,  1845.  This 
suit  was  commenced  on  the  2d  day  of  October,  1857. 

Upon  this  state  of  facts  the  Court  below  instructed  the  jury : 
"  That  the  deed  being  void,  neither  it,  nor  the  subsequent  pos- 
session under  it,  for  three  years  after  the  recording  thereof)  is  a 
bar  to  the  plaintiff's  recovery." 

This  was  clearly  an  error. 

According  to  the  rulings  referred  to,  of  the  Supreme  Court  of 
the  State,  it  is  immaterial  whether  the  sale  and  the  deed  be  void 


606  SUPREME   COUBT. 


Lessee  of  Parriah  vs.  Ferris  et  alt 


or  valid.  It  is  sufficient  that  a  sale  has  been  made,  and  the  dead 
recorded — to  bring  the  statute  into  activity — and  after  the  lapse 
of  the  period  limited,  to  entitle  the  purchaser,  and  those  claiming 
under  him,  to  its  protection. 

Statutes  of  Limitation  are  now  regarded  favorably  in  aU 
Courts  of  Justice.  They  are  "Satutes  of  Repose."  Usually 
they  are  founded  in  a  wise  and  salutary  policy,  and  promote  the 
ends  of  justice.  Tolson  vs.  Kage,  (3  Brod.  &  Bing.,  217);  Lewis 
vs.  Marshall,  (5  Pet.  470. 

The  equities  in  behalf  of  the  plaintiff  below,  are  strong.  We 
have  all  felt  their  force.  Without  any  fault  on  his  part,  he  has 
been  divested  of  the  title  to  his  land.  But  our  duty  is  to  apply 
the  law — not  to  make  it.  If  this  statute  be  unwise  or  unjust 
the  remedial  power  lies  with  the  Legislature  of  the  State,  and 
not  with  this  Court. 

The  judgment  of  the  Court  below  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings,  in  conformity  with  this 
opinion. 


Less**  of  Parrish  vs.  Ferris,  bt  als. 

1.  A  controversy  once  decided  by  a  competent  tribunal,  cannot  be 

re-examined  by  another  court  of  concurrent  jurisdiction,  in  a 
suit  between  the  same  parties  or  their  privies. 

2.  The  Statute  of  Ohio  authorizes  any  person  in  possession  of  rea1 

property  to  institute  a  suit  against  any  one  who  claims  ar 
estate  or  interest  therein,  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  estate  or  interest. 

3.  The  judgment  of  a  Court,  in  proceedings  under  this  statute 

determines  the  merits  of  the  plaintiff's  title,  as  well  as  that  of 
the  defendant ;  and  is  conclusive  whether  adverse  to  one  ot 
the  other. 

Error  to  the  Circuit  •  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 


DECEMBER  TERM,  1802.  607 

Lessee  of  Parrish  m  Ferris  et  ais. 

Mr.  Pugh  and  Mr.  WorthingUm,  of  Ohio,  for  Plaintiff  in 
Error. 

Mr.  Taft  and  Mr.  James,  of  Ohio,  contra. 

Mr.  Justice  NELSON.  This  is  a  writ  of  error  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Ohio. 

The  action  was  ejectment  to  recover  possession  of  certain 
parcels  of  land  situate  in  the  county  of  Hamilton. 

On  the  trial  the  lessor  of  the  plaintiff  claimed  title  to  the  pre- 
mises under  the  will  of  Andrew  Ferris  and  Elizabeth  A.  Parrish, 
his  wife,  who  was  a  daughter  and  only  child  of  Andrew  Ferris. 

The  defendants  by  way  of  defence,  claimed  title  also  under 
the  same  will;  and  in  addition,  set  up  in  bar  of  a  recovery 
a  previous  suit  between  the  same  parties  in  the  Courts  of  the 
State  of  Ohio,  involving  the  same  title,  and  in  which  a  judgment 
or  decree  was  rendered  in  their  favor. 

By  a  Statute  of  Ohio,  it  is  provided  that  "an  action  may  be 
brought  by  any  person  in  possession,  by  himself  or  tenant,  of 
real  property,  against  any  person  who  claims  an  estate  or 
interest  therein  adverse  to  him,  for  the  purpose  of  determining 
such  adverse  estate  or  interest." 

In  1853,  Francis  A.  Parrish,  under  whom  the  present  lessor 
claims  title,  being  in  possession  of  the  premises,  instituted  pro 
ceedings  under  this  statute  against  the  present  defendants  in  the 
Court  of  Common  Pleas  of  the  County  of  Hamilton ;  and  in  his 
bill  or  complaint  set  forth  that  he  was  in  possession,  holding  the 
same  as  absolute  owner  in  fee  simple,  and  with  the  legal  title 
thereto  of  the  premises  in  question,  describing  them,  and  charg- 
ing that  the  defendants  claimed  to  have  some  estate  or  interest 
in  the  same  and  prayed  that  the  defendants  might  be  compelled 
•  to  show  what  estate  or  interest  in  the  lands  they  or  any  of  them 
might  have ;  that  the  Court  might  determine  and  declare  that 
the  defendants,  nor  any  of  them,  had  any  valid  interest  or  estate 
therein ;  and  would  order  that  the  title  of  the  plaintiff  and  lii.s 
possession  be  established  and  quieted. 

To  this  bill  of  complaint  the  defendants  answered,  and  ailiui 
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the  possession  of  the  plaintiff  bat  deny  that  he  held  the  same 
as  absolute  owner  in  fee  simple,  and  with  the  legal  title  thereto ; 
and  then  set  up  title  in  themselves  under  the  will  of  Andrew 
Ferris. 

This  is  the  substance  of  the  issue  made  between  the  parties 
It  is  very  much  amplified  by  the  form  of  the  pleadings  adopted, 
which  set  out  the  evidence  of  the  facts,  instead  of  the  facts 
themselves.  The  Court,  however,  look  to  the  substance  of  the 
issue,  and  by  that  it  appears  that  each  party  claimed  title 
derived  from  the 'will  of  Andrew  Ferris — the  plaintiff  claiming 
by  devise  through  his  wife,  the  only  child  of  the  testator;  th* 
defendants  as  his  brothers  and  sisters,  or  their  heirs.  The  title, 
whether  in  the  one  or  the  other,. turned  upon  a  construction  of 
the  will  of  Andrew  Ferris,  the  common  source  of  title. 

The  Court,  after  consideration,  held  that  the  plaintiff  took  the 
legal  title  in  the  premises,  and  that  the  defendants  had  no  title 
or  interest  in  the  same,  and  gave  judgment  accordingly ;  where- 
upon the  defendants  appealed  to  the  District  Court,  which,  on 
account  of  the  case  involving  difficult  and  important  questions 
of  law,  sent  it  to  the  Supreme  Court  for  determination. 

That  Court,  after  holding  that  no  estate  passed  to  the  plaintiff 
under  the  will  of  Andrew  Ferris  and  the  devise  of  his  wife,  and 
that  it  passed  to  the  defendants,  the  brothers  and  sisters,  reversed 
the  decision  of  the  Court  of  Common  Pleas  and  decreed  a  dis- 
missal of  the  bill  or  complaint  and  remanded  the  cause  to  the 
District  Court  to  have  this  decree  carried  into  effect. 

It  will  be  seen  from  the  above  statement  of  the  issue  that  the 
precise  question  in  the  former  suit  between  these  parties,  or 
those  under  whom  they  claim,  was  involved  and  decided  that  is 
presented  in  the  present  one ;  and,  further,  that  the  decision  of 
the  Court  could  not  have  been  rendered  in  favor  of  the  defen- 
dants in  that  suit  without  determining  it.  In  the  former  suit 
the  question  turned  upon  the  construction  of  the  will  of  Andrew 
Ferris,  which  is  the  question  again  sought  to  be  raised  in  the 
present  one  and  clearly  upon  well  settled  principles  this  adjudi- 

^on  by  a  Court  of  concurrent  jurisdiction  must  be  regarded  as 
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final  and  conclusive  between  the  same  parties,  unless  some 
special  ground  is  shown  to  take  the  case  out  of  the  rule. 

It  has  been  insisted  by  the  counsel  for  the  plaintifls  in  error, 
that  this  Court  is  not  bound  by  the  decisions  of  the.  State  Courts 
upon  the  construction  of  wills  especially,  unless  that  construc- 
tion has,  by  the  repeated  decision  of  the  Courts,  become  a  fixed 
rule  of  property  in  the  State;  and  several  authorities  have  been 
referred  to  in  support  of  the  position.  Without  expressing  any 
opinion  on  this  question,  it  is  a  sufficient  answer  to  say,  even 
admitting  the  position  contended  for,  it  could  not  help  the 
plaintiff;  as  it  has  no  application  to  the  present  case.  This  Court 
acknowledges  the  rule,  and  has  uniformly  applied  it,  of  the  con- 
clusiveness of  a  judgment  of  a  Court  of  concurrent  jurisdiction 
between  the  same  parties  or  their  privies  upon  the  same  ques- 
tion. 

It  has  also  been  contended  that  the  power  conferred  upon  the 
Courts  by  the  Statute  of  Ohio,  under  which  the  proceedings  in 
the  former  suit  took  place,  did  not  enable  the  Court  to  pass  a 
definitive  judgment  between  the  parties  upon  the  legal  title. 
We  have  not  been  furnished  with  any  construction  of  this 
statute  by  the  Supreme  Court  of  Ohio  as  to  the  extent  and  offe»5t 
of  this  jurisdiction.  We  can  only  regret  this,  and  give  to  the 
act  such  an  interpretation  as  seems  to  us  best  warranted  by  its 
terms,  aided  by  the  practical  construction  derived  from  the  pre- 
sent litigation  in  the  State  Courts. 

The  statute  authorizes  any  person  in  possession  of  real  pro- 
perty to  institute  a  suit  against  any  one  who  claims  an  estate  or 
interest  therein  adverse  to  him  for  the  purpose  of  determining 
such  adverse  estate  or  interest.  Now  it  is  quite  apparent  that 
the  title  of  the  defendant  to  the  lands  in  question  is  involved 
under  this  act,  and  that  the  determination  of  the  Court  must  be 
conclusive  against  him  and  all  claiming  under  him  as  between 
the  parties.  If  not,  the  act  is  of  no  effect.  And  it  is  difficult 
to  see  how  this  determination  can  take  place  without  at  the 
same  time  necessarily  involving  the  determination  of  the  plain- 
tiff's title.  The  estate  to  be  determined  by  the  very  terms  of 
the  act  is  an  estate  adverse  to  the  plaintiff,  thus  raising  an  issue 
YOL.  II.  39 
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between  the  estates  or  titles  of  the  respective-  parties  to  the  lands 
in  controversy.  Again,  suppose  the  determination  be,,  as  it  was 
in  this  case,  in  favor  of  the  adverse  estate,  is  the  adjudication 
of  no  effect  ?  Is  it  binding  only  when  against  this  estate  ?  We 
oppose  not. 

We  have  said  we  have  been  aided  upon  this  point  by  the 
practical  construction  given  to  the  statute  in  the -proceedings  of 
'the  Court  below.  The  pleadings  put  in  issue  the  legal  title  to 
the  premises  in  dispute  between  the  parties — each  set  up  a  claim 
to  the  title  and  relied  solely  upon  it.  The  Court  of  Common 
Pleas  passed  upon  this  title,  and  upon  nothing  else,  as  did  the 
Supreme  Court  on  the  appeal.  It  seems  quite  clear  that  both 
the  counsel  and  the  Courts  in  these  proceedings  understood  the 
jurisdiction  conferred  upon  them,  as  we  have  endeavored  to 
explain  it. 

The  Court  of  Common  Pleas,  which  decided  the  question  in 
favor  of  the  plaintiff  not  only  adjudged  that  he  had  the  legal 
title,  but  that  the  defendants  had  not.  The  Supreme  Court,  on 
the.  appeal,  having  reversed  this  judgment,  directed  that  the 
proceedings  be  remitted  to  the  Court  below,  and  there  be  dis- 
missed. 

It  was  a  dismissal  of  the  plaintiff's  suit  upon  the  merits,  and, 
of  course',  as  conclusive  upon  the  rights  of  the  parties  as  any 
other  judgment  that  might  have  been  rendered  in  the  case. 

Judgment  of  the  Court  affirmed.    - 


The  United  States  t».  Grimes. 

The  assignee  of  a  Mexican  title  was  not  prohibited  from  pre- 
senting his  case  to  the  Land  Commissioners  in  his  own  name ; 
and  where  he  was  assignee  of  the  whole  claim,  that  was  his 
proper  method  of  proceeding. 

But  where  the  land  claimed  was  portioned  out  among  many 
vendees,  the  proper  party  to  the  proceeding  was  the  original 
grantee,  who  could  produce  the  documents  of  title,  and  who 
best  knew  how  to  establish  it 
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8.  Though  the  assignee  of  a  portion  of  a  claim  is  not  absolutely 
estopped  by  a  decree  of  this  Court  adverse  to  the  title  under 
which  he  holds,  he  cannot  expect  to  shake  that  decree  without 
producing  new  evidence  which  proves  it  to  be  erroneous. 

4.  The  Government  cannot  be  required  to  give  two  patents  for  the 

same  land,  one  to  the  original  claimant  and  the  other  to  hi* 
vendee. 

5.  Where  the  original  Mexican  grantee  filed  his  petition  for  a  con* 

Urination  of  the  title,  and  several  of  his  assignees  petitioned 
also  for  the  confirmation  of  the  parts  conveyed  to  them,  the 
Commissioners  should  have  consolidated  all  the  cases. 

6.  It  was  their  duty  to  establish  the  boundary  as  well  as  validity 

of  the  Mexican  grant  as  between  the  original  grantee  and  jLhe 
Government,  but  not  to  arbitrate  the  disputes  of  the  several 
assignees. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California. 

On  the  first  of  March,  1853,  Hiram  Grimes  filed  his  petition 
in  the  California  Land  Commission,  on  his  own  behalf,  and  as 
executor  of  Eliab  Grimes,  deceased,  praying  confirmation  of  a 
title  to  certain  lands,  derived  from  Mexico  through  and  under 
John  A.  Sutter.  On  the  15th  of  January,  1856,  the  Land  Com- 
missioners rejected  the  claim,  whereupon  Grimes  appealed  to 
the  District  Court.  On  the  6th  of  March,  1857,  that  Court  made 
its  decree,  reversing  the  decision  of  the  Land  Commission  and 
confirming  the  title.  From  this  decree  the  United  States 
appealed.  The  facts  necessary  to  an  understanding  of  the  oase 
are  stated  in  the  opinion  of  the  Court. 

Mr.  Wills,  of  Washington  City,  for  Appellants. 
No  counsel  appeared  for  Appellee. 

Mr.  Justice  GRIER.  The  petitioner  is  assignee  of  John  A. 
Sutter  "  of  a  part  of  the  place  called  New  Helvetia."  Under  this 
name  Sutter  claimed  title  to  two  several  grants  from  the  Mexi- 
can Government;   one  for  eleven  leagues,  granted  fo  him  by 
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Juan  B.  Alvarado  on  18th  of  June,  1841,  the  other  for  twenty- 
two  leagues,  called  his  "  Sobrante  grant,"  purporting  to  be  issued 
by  Mioheltorena  at  Santa  Barbara  on  the  5th  of  February,  1846. 
Many  persons  had  purchased  portions  of  this  great  tract.  A 
separate  application  from  each  of  those  vendees  to  the  Commis- 
sioners for  a  several  confirmation  of  the  portion  assigned  to  him, 
would  have  caused  great  expense,  trouble  and  delay.  Accord- 
ingly, Sutter,  very  properly,  filed  his  petition  for  the  confirmation 
of  these  two  grants,  for  the  benefit  of  himself  and  his  several 
assignees.  His  title  has  been  fully  considered  and  decided  by 
this  Court.  (See  21  Howard,  178.)  The  first  grant  of  eleven 
leagues  was  adjudged  valid,  the  other  was  rejected.  The  patent 
to  Sutter  for  the  eleven  leagues  will,  of  course,  enure  to  the 
benefit  of  all  his  vendees.  Those  who  claim  under  the  Sobrante 
title  will  take  nothing.  Whether  the  portions  sold  will  be  found 
within  either  or  neither  of  these  grants  to  Sutter,  must  depend 
upon  surveys  made,  or  to  be  made,  since  the  confirmation  of  his 
grant  by  this  Court.  It  is  true,  the  assignee  of  a  Mexican  title 
may  present  his  case  before  the  Commissioners;  and  where  he  is 
assignee  of  the  whole  claim- there  may  be  no  impropriety  in  it 
But,  if  the  land  claimed  has  been  divided  out  among  a  thousand 
vendees,  as  in  this  case,  the  proper  party  to  the  proceeding  u 
the  original  grantee,  who  can  produce  the  documents  of  title 
and  who  best  knows  how  to  establish  it.  As  in  the  case  of 
Neleigh,  (1  Black.,  298),  who  claimed  a  part  of  the  grant  to 
Castro,  which  had  been  rejected  by  this  Court,  we  may  say,  that 
though  the  assignee  is  not  absolutely  estopped  by  a  decree  of 
the  Court  to  which  he  was  not  a  party,  yet,  as  he  has  furnished 
no  new  evidence  to  show  that  decree  erroneous,  he  cannot  expect 
the  Court  to  change  it.  If  any  part  of  the  land  for  which  he  has 
petitioned  is  within  the  eleven  leagues,  the  patent  which  has  or 
will  be  given  to  Sutter  will  confirm  his  title,  and  further  pro- 
ceedings in  this  suit  would  be  wholly  superfluous.  The  Govern- 
ment cannot  be  required  to  give  two  patents  for  the  same  land, 
one  to  the  vendor  and  another  to  the  vendee.  Where  there 
are  divers  vendees  under  one  original  title,  and  the  Mexican 
grantee  has  filed  his  petition  before  the  Commissioners  for  a 
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confirmation  of  his  title,  and  there  are  others,  his  assignees  who 
have  petitioned  also,  the  Commissioners  should  have  consolidated 
all  the  cases.  The  law  does  not  require  them  to  locate  the 
boundaries  of  the  several  grantees  or  settle  any  disputes  between 
them,  or  to  give  a  thousand  different  patents  to  every  several 
claimant  of  a  town  lot.  It  is  their  duty  to  establish  the  boundary 
ts  well  as  validity  of  the  Mexican  grant  as  between  him  and  the 
Government,  and  not  to  arbitrate  the  disputes  of  the  several 
assignees. 

The  Court  below  confirmed  the  whole  claim  of  the  petitioner, 
because  it  was  within  the  thirty -three  leagues  which  they  had 
already  confirmed  to  Sutter.  But,  as  that  judgment  was  reversed 
as  to  twenty -two  leagues,  the  judgment  in  this  case  must  have 
the  same  course.  If  any  portion  of  his  claim  be  found  within 
the  eleven  leagues,  he  needs  no  further  title ;  if  it  does  not>  he 
can  have  none. 

The  judgment  and  decree  of  the  Court  below  is  reversed. 


Bothwell  vs.  Dkwsbs. 

I.  Where  the  surviving  partner  of  an  insolvent  firm  assigned  cer- 
tain lots  of  ground  belonging  to  the  firm  for  the  benefit  of  its 
creditors,  the  heirs  of  the  deceased  partner  cannot  be  made 
parties  to  a  suit  involving  the  title  to  the  lots,  on  the  ground 
of  any  relation  of  trust  or  confidence  subsisting  between  them 
and  the  assignee. 

S.  Where  a. party  purchases  property  under  the  direction  of,  or  on 
behalf  of  another,  the  purchase  must  be  held  to  be  in  trust  for 
the  benefit  of  the  principal,  on  repayment  of  the  money  ad- 
vanced by  the  agent. 

8  Where  two  devisees  or  tenants  in  common  hold  under  an  imper- 
fect title,  and  one  of  them  buys  in  the  outstanding  title,  such 
purchase  will  enure  to  their  common  benefit  upon  contribution 
made  to  repay  the  purchase-money. 

4  This  rule  is  based  upon  a  community  of  interest  in  a  common 
title,  creating  such  a  relation  of  trust  and  confidence  between 
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to  do  ma j  thing  to  the  pvgadite  of  the  other,  in  reftraee  to 
the  |*up«lj  eo  situated. 
5   The  reeeom  of  this  rule  applies  aa  forabiy  to  the  h«band  of  a 
i  ee  to  one  of  the  i 


1    Appeal  from  the  Circuit  Court  of  the  United  Stale*  for  the 
District  of  Columbia. 

Mr.  Bradley,  of  Weahington  City,  for  Appellant* 

Jfr.  Am,  of  the  District  of  Columbia,  for  Defendant*. 

Mr.  Justice  MILLER  The  appellees  in  this  case,  who  were 
the  defendants  in  the  Circuit  Court,  hold  the  real  estate,  which 
is  the  subject  of  this  controversy,  by  inheritance  from  their 
father,  William  Dewees.  The  title  of  Dewees  was  a  deed  from 
the  Corporation  of  Washington  City,  made  August  29th,  1886; 
on  a  sale  for  taxes.  It  seems  to  be  admitted  on  all  sides  that 
this  deed  vested  the  legal  title  in  Dewees,  and  that  it  is  valid  in 
his'heirs*  unless  the  plaintiffs  shall  be  permitted  to  redeem  from 
said  sale,  and  have  the  deed  set  aside  for  reasons  set  forth  by 
them  in  their  bill 

The  property  in  question  was  conveyed  by  Bobert  Morris,  in 
1796,  to  Joseph  Ball  and  Standish  Forde.  Forde  was  then  doing 
business  in  Philadelphia  as  a  merchant,  in  partnership  with  one 
John  Beed,  and  died  about  the  year  1806  or  1807,  leaving  the 
mercantile  firm  insolvent.  Shortly  after  Forde's  death,  Beed, 
the  surviving  partner,  conveyed  all  the  partnership  property  to 
William  Paige,  of  Philadelphia,  by  deed  of  assignment  for  the 
benefit  of  creditors ;  and  in  the  schedule  attached  to  the  instru- 
ment of  assignment  is  included  the  property  thus  conveyed  by 
Morris  to  Ball  k  Forde.  This  instrument  is  dated  December 
IStb,  1807. 

On  the  18th  of  September,  1838,  William  Paige,  as  assignee 

of  Reed,  surviving  partner  of  Beed  k  Forde,  entered  into  a 

written  agreement  with  William  Dewees,  the  defendants'  ancestor, 

•in  reference  to  this  property ;  the  substance  of  which  is  briefry 

tUb: 
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Dewees  was  to  take  charge  of  the  property,  and  redeem  it 
from  any  tax  sales  which  had  already  been  made,  and  for  which 
the  time  of  redemption  had  not  expired.  He  was  to  pay  all 
future  taxes,  and  all  the  expenses  incident  to  sales  of  lots  to  be 
made  by  himself,  for  which  he  was  furnished,  with  a  power  of 
attorney  by  Paige.  The  money  for  all  these  taxes  and  expenses 
he  was  to  advance,  except  a  sum  of  about  two  or  three  hundred 
dollars,  which  was  supposed  to  be  in  the  hands  of  the  Treasurer 
of  Washington  City,  belonging  to  Seed  &  Forde,  arising  in  some 
way  out  of  sales  for  taxes  already  made.  His  compensation  for 
all  this  was,  that,  after  deducting  his  advances  and  interest  from 
the  proceeds  of  sales  made  by  him,  he  was  to  have  one-third  of 
the  remainder  of  such  proceeds. 

It  appears  that  Dewees  acted  fairly  under  this  arrangement 
for  about  three  years ;  making  advances  to  redeem  the  property 
where  it  had  been  sold  for  taxes,  and  paying  the  accruing  taxes, 
until  he  had  advanced  about  $900.  He  then  not  having  sold 
any  of  the  property,  nor  realized  anything  from  it  in  any  other 
*ay>  permitted  it  to  be  sold  for  taxes  and  bought  it  in  himself, 
and  took  the  corporation  deed  already  mentioned  of  the  29th  of 
August,  1886.  He  died  on  the  8d  of  September  following. 
On  the  10th  of  April,  1887,  Paige,  the  assignee,  by  regular  power 
of  attorney,  appointed  Andrew  Bothwell,  one  of  the  complain- 
ants, his  agent,  with  authority  to  sell  lots,  to  procure  partition, 
and  to  make  settlement  with  the  heirs  and  representatives  of. 
Dewees.  In  1841,  Robert  Smith  was,  by  a  decree  of  Court, 
appointed  assignee  in  place  of  Paige,  who  had  died ;  and  in 
1846  said  Smith  quit  claimed,  and  released  to  Bothwell  all  the 
right,  title,  and  interest  which  he  had  as  such  assignee,  in  the 
property  now  in  dispute.  The  complainant,  Bothwell,  also  pro- 
cured deeds  of  conveyance  to  himself  and  his  co-plaintiffs, 
Naylor  and  Smith,  from  several  persons  describing  themselves 
as  heirs  of  Standish  Forde,  of  their  interest  in  the  same  pro- 
perty. 

.  Bothwell  Smith,  and  Naylor  then  filed  their  bill  in  Chancery 
against  the  defendants,  one  of  whom  is  Roth  well's  wife,  praying 
to  be  permitted  to  pay  the  sum  with  interest  which  William 
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Dewees  bad  paid  for  his  tax  deed,  and  to  hare  said  deed  set 
aside. 

After  the  suit  had  progressed  for  some  time,  the  other  ap- 
pellant, Robert  S.  Forde,  filed  a  petition  to  be  admitted  as  a 
party  plaintiff  on  the  ground  that  he  was  a  grandson  and  an 
heir-at-law  of  Standish  Forde,  and  entitled  to  redeem  for  his 
share. 

The  Court  dismissed  or  overruled  the  petition  of  Robert  S. 
Forde  to  be  made  a  party,  and,  on  final  hearing,  it  dismissed  the 
bill  as  to  complainants,  Naylor  and  Smith,  and  decreed  that 
Rothwell,  in  his  purchase  from  Robert  H.  Smith,  the  assignee  of 
John  Reed,  should  be  held  to  be  trustee  for  himself  and  wife, 
and  the  other  defendants,  heirs  of  Dewees ;  and  that  the  defend- 
ants should  make  contribution  to  him,  in  payment  of  the  sum  so 
paid  by  him  to  Smith,  and  for  taxes  afterward  paid  by  him  on 
the  property. 

From  this  decree  Robert  S.  Forde  and  the  original  com- 
plainants appeal. 

The  first  question  to  be  considered  arises  from  the  action  of 
the  Court  in  dismissing  Forde's  petition.  It  ia  clear  that  if 
Forde  had  any  title  or  interest  in  the  property,  it  was  a  legal 
title,  and  no  obstruction  is  seen  to  the  assertion  of  that  legal 
title  against  the  defendants,  in  a  Court  of  law. 

That  Court  is  the  appropriate  one  to  settle  the  conflict  growing 
out  of  the  legal  title  derived  by  Robert  S.  Forde  from  his 
ancestor,  and  the  title  claimed  by  defendants  under  the  tax  deed 
from  the  City  of  Washington.  If  he  has  any  right  to  redeem  from 
the  sale  for  taxes  it  must  be  a  legal  right,  which  he  can  exercise 
without  the  aid  of  a  Court  of  Chancery.  In  his  petition  asking  to 
be  made  a  party,  he  claims  that  Dewees  must  be  considered  as 
the  agent  of  Forde's  heirs,  as  well  as  the  agent  of  Reed's  assignee, 
under  his  agreement  with  Paige.  This  claim,  however,  cannot 
be  sustained.  The  partnership  6f  Reed  &  Forde  was  insolvent. 
The  assignment  was  made  for  the  benefit  of  creditors,  and  the 
claim  of  the  assignee  to  the  lots  in  question  was  adverse  to  the 
claim  of  Forde's  heirs.  The  assignee  had  thus  claimed  them  for 
nearly  thirty  years,  when  Dewees  became  the  agent  of  Paige. 
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There  can  be  no  pretence  then  that  Dewees  was  agent  for 
Fcrde's  heirs,  or  occupied  towards  them  any  relation  of  trust  or 
confidence.  No  ground  of  equitable  jurisdiction  is  perceived  on 
which  Robert  S.  Forde  could  assert  his  title  in  a  Court  of 
Chancery  against  the  defendants,  and  his  petition  was'  properly 
overruled. 

The  next  objection  to  the  decree,  namely,  the  dismissal  of  the 
bill  as  to  complainants,  .Naylor  and  Smith,  is  based  upon  almost 
the  same  ground  as  that  just  considered.  These  parties  hare 
conveyances  from  individuals,  who  describe  themselves  in  the 
deeds  as  heirs  of  Standish  Forde,  and  in  addition  to  this  the  bill 
alleges  that  they  were  partners  in  the  purchase  made  by  Both- 
well  from  the  assignee  of  Reed.  If  it  be  admitted*  that  the 
parties  who  made  the  conveyance  to  Naylor  and  Smith  were  the 
heirs  of  Standish  Forde,  it  would  not  place  those  complainants 
in  any  other  or  better  position  than  that  of  Robert  S.  FoTde. 
But  Naylor  and  Smith  being  original  plaintiffs,  had  an  oppor- 
tunity to  prove  their  case  at  the  final  hearing,  and  failed  to 
produce  any  evidence  that  their  grantors  were  the  heirs  of  Forde. 
.  It  cannot  be  pretended  that  the  recital  of  that  fact  in  their  deeds 
c:m  be  evidenoe  against  parties  not  claiming  under  them,  anil 
we  have  failed  to  discover  any .  other  evidence  of  it  in  the 
record. 

Nor  is  there  any  evidence  that  these  parties  were  interested 
in  the  purchase  made  by  Rothwell  from  Smith,  the  assignee.  If 
that  fact  however,  were  established,  we  do  not  see  that  they 
could  claim  to  occupy  any  better  position  than  Rothwell,  since 
they  permitted  him  to  take  the  conveyance  to  himself,  with- 
out any  mention  of  their  rights  in  the  purchase/ 

We  come  now  to  consider  that  portion  of  the  decree  which 
concerns  Rothwell  and  the  defendants.  This  must  be  supported, 
if  at  all,  upon  the  two-fold  operation  of  the  principle  that  a  par- 
chase  of  an  outstanding  title  or  interest  in  property,  by  a  person  ■ 
sustaining  certain  relations  to  others  interested  in  the  same  pro- 
perty, should,  at  the  option  of  the  latter,  enure  to  their  benefit ; 
the  application  being  in  this  case  made,  first,  to  the  purchase  of 
the  tax  title  by  Dewees,  agent  for  Paige,  the  assignee ;  and, 
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secondly,  to  the  purchase  made  by  BothweU  from  the  assignee, 
he  being  the  husband  of  one  of  the  tenants  in  common  who  held 
%  the  property  as  heirs  of  Dewees. 

So  far  as  the  tax  title  acquired  by  Dewees  is  concerned,  there 
can  be  no  doubt  that  the  principle  is  correctly  applied.  As  the 
agent  of  Paige,  it  was  his  duty  to  pay  these  taxes,  and  to  pre 
vent  the  sale  of  the  lots.  In  violation  of  this  duty  he  permitted 
the  lots  to  be  sold,  and  himself  became  the  purchaser.  Besides 
his  general  duty*  as  agent,  he  had  expressly  covenanted,  in  writ- 
ing, that  he  would,  out  of  his  own  funds,  advance  the  money 
and  pay  these  taxes.  There  is  .nothing  in  law  or  morality  plainer 
than  that  his  purchase  must  be  held  to  be  in  trust  for  the  benefit 
of  his  principal,  on  repayment  of  the  sum  advanced  by  him.  1 
Story  Eq.,  sections  315, 1211, 1211a;  Story  on  Agency,  sections 
210,  211 ;  8  Vesey  B.,  337.  The  defendants,  who  are  his  heirs, 
can  stand  in  no  better  condition  than  he  would  if  he  were 
alive. 

In  regard  to  the  application  of  the  principle  to  the  purchase 
of  BothweU  from  Smith,  the  successor  of  Paige  in  the  assign- 
ment, it  is  claimed  by  defendants,  that  BothweU  is  to  be  treated 
as  having  a  common  interest  with  them  in  the  title  derived  from 
Dewees,  and  that  his  purchase  of  the  outstanding  equity  of 
Seed's  assignee,  must  enure  to  the  common  benefit  of  the  oo- 
tenants  of  that  title. 

In  the  case  of  Van  Home  vb.  Fonda,  (5  Johns.  Chy.  B.,  407, 
the  rule  is  very  fully  laid  down  by  Chancellor  Kent,  that  where 
two  devisees  or  tenants  in  common  hold  under  an  imperfect  title, 
and  one  of  them  buys  in  the  outstanding  title,  such  purchase  will 
enure  to  their  common  benefit  upon  contribution  made  to  repay 
the 'purchase-money.  The  same  point  is  also  decided  in  Fanner 
and  Arnold  vs,  Samuels,  et  al,  (4  Littell  B.,  187.)  The  soundness  of 
the  principle  is  not  denied  by  counsel  for  plaintiff  as  appUcable 
to  persons  strictly  tenants  in  common,  or  joint  tenants,  or  others 
having  an  equality  of  interest  or  estate ;  but  it  is  said  that  the 
complainant  in  this  case  is  not  tenant  in  common,  but  that  his 
interest  is  at  most  only  tenant  by  the  courtesy  of  his  wife's 
interest,  and  that  even  that  is  doubtful;  and  that  there  it  no 


DECEMBER  TERM,  1862.  619 

RothvxUv*.  Dewee*. 

equality  of  interest  as  between  him  and  the  defendants.  In  thia 
connection  much  stress  is  laid  by  counsel  upon  the  language  of 
the  Court  in  Van  Home  vs.  Fonda,  to  the  effect,  that  in  that  case 
there  was  an  equality  of  estate  between  the  co-devisees.  It 
does  not  appear  to  us,  however,  that  any  particular  force  waa 
given  to  that  fact  by  the  learned  judge,  but  rather  that  the 
rule  was  based  on  a  community  of  interest  in  a  common  title, 
which  created  such  a  relation  of  trust  and  confidence  between 
the  parties,  that  it  would  be  inequitable  to  permit  one  of  them 
to  do  any  thing  to  the  prejudice  of  the  other,  in  reference  to  the 
property  so  situated*  It  seems  to  us  that  the  true  reason  of  the 
rule  applies  as  forcibly  to  the  husband  of  a  tenant  in  common, 
as  to  one  of  the  immediate  co-tenants.  This  seems  also  to  ha ve 
been  the  opinion  of  the  Court  of  Appeals  of  Kentucky  in  the 
case  of  Lee  and  Qraham  vs.  Fox,  (6  Dana's  R.,  176.)  It  waa 
decided  in  that  case  that  the  husband  of  a  co-heiress,  who  had 
purchased  an  outstanding  incumbrance  on  the  lands  of  the  heirs 
should  be  held  to  have  purchased  for  the  benefit  of  all  the 
tenants,  upon  condition  only  that  they  should  contribute  their 
respective  proportion  of  the  consideration  actually  paid  for  the 
incumbrance. 

We  are  quite  satisfied  with  this  as  a  rule  of  equity,  sustained 
as  it  is  by  authority  and  sound  principles  of  morality^  and  as  the 
decree  of  the  Circuit  Court  was  in  conformity  to  it,  it  must  be 
affirmed. 
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The  People  of  New  York  on  the  Relation  or  the  Bank  of 
Commerce  vs.  The  Commissioners  of  Taxes  for  the  Cut  and 
County  of  New  York. 

I.  Stock  of  the  United  States  is  not  subject  to  taxation  under  the 

laws  of  a  State. 
2    A  State  law  for  that  purpose  is  unconstitutional,  whether  it 

imposes  the  tax  on  United  States,  stock  eo  nomine,  or  includes 

it  in  the  aggregate  of  the  tax  payer's  property,  to  be  valued, 

like  the  rest,  at  its  worth. 

3.  A  tax  on  the  nominal  capital  of  a  bank,  without  regard  to  the 

nature  or  value  of  the  property  composing  it,  is  annexed  to 
the  franchise  as  a  royalty  for  the  grant,  and  not  a  burden 
imposed  on  the  property  itself. 

4.  But  the  law  of  New  York  taxes  the  capital  of  banks  according 

to  its  valuation,  and  the  property  which  constitutes  it  is  sub- 
ject to  taxation  or  entitled  to  exemption  therefrom,  like 
similar  property  held  by  individuals. 

5.  That  portion  of  its  capital  which  a  New  York  bank  has  invested 

in  the  stocks,  bonds,  or  other  securities  of  the  'United  States, 
is  not  liable  to  taxation  by  the  State. 

&  The  taxing  power,  so  far  as  it  is  reserved  to  the  States,  and  used 
within  constitutional  limits,  cannot  be  controlled  or  restrained 
by  this  Court,  the  prudence  of  its  exercise  not  being  a  judicial 
question; 

7.  But  a  State  tax  on  the  loans  of  the  Federal  Government  is  a 
restriction  upon  the  constitutional  power  of  the  United  States 
to  borrow  money,  and  if  the  States  had  such  a  right,  being  in 
its  nature  unlimited,  it  might  be  so  used  as  to  defeat  the 
Federal  power  altogether. 

Error  to  the  Court  of  Appeals  for  the  State  of  New  York, 
The  Bank  of  Commerce,  a  corporation  in  the  City  of  New 
York,  rendered  its  statement,  according  to  law,  to  the  Tax 
Commissioners,  on  which  the  latter  were  to  fix  the  sum  or  valu- 
ation of  property  on  which  the  taxation  of  the  Bank  was  to  be 
made.  By  this  it  appeared  that  their  whole  capital  was  nine 
millions  one  hundred  and  forty-eight  thousand  four  bandied 
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and  eighty  dollars,  ($9,148,480.00).  Of  this  sum  three  hundred 
and  ninety-two  thousand  two  hundred  and  fourteen  dollars  and , 
eighty-three  cents  (392,214.83)  was  invested  in  real  estate,  and 
the  balance,  eight  millions  seven  hundred  and  fifty-six  thousand 
two  hundred  and  sixty-five  dollars  and  seventeen  cents,  was  all 
invested  in  stocks,  bonds  and  securities  of  the  United  States, 
which  the  Bank  claimed  to  be  exempt  from  taxation.  The  Tax 
Commissioners  reported  the  Bank  as  subject  to  assessment  and 
taxation  for  the  value  of  its  stock,  (deducting  the  value  of  its 
real  estate  and  §20,000  undisputed  exemption),  at  §8,736,265.00, 
without  regard  to  its  being  invested  in  the  public  debt  of  the 
United  States,  but  adding  that  this  was  not  an  assessment  upon 
such  public  debt,  but  upon  the  bank  capital. 

Thereupon  a  certiorari  was  issued  to  them,  according  to  a 
statute  of  New  York,  and  these  facts  appeared  in  the  Supreme 
Court,  and  the  questions  being  debated*  the  Court  was  of 
opinion: 

1.  As  to  the  public  debt  held  by  the  Bank,  issued  to  them 
prior  to  the  Act  of  Congress  of  February  25, 1862,  or  contracted 
for  by  the  Bank  with  the  Government  prior  to  -  that  date 
although  issued  afterwards,  the  Bank  was  liable  to  taxation,  and 
ordered  the  report  of  the  Tax  Commissioners  to  be  confirmed  to 
that  extent 

2.  As  to  the  public  debt  issued  after  that  date,  (not  contracted 
for  before,)  the  Bank  was  not  liable ;  and  the  Court  ordered  the 
report  in  this  respect  to  be  annulled  and  corrected. 

The  taxable  amount  of  the  capital  was  fixed  at  $7,841,265.00. 
according  to  these  principles. 

From  the  judgment  the  Bank  appealed  to' the  Court' of 
Appeals,  who,  on  hearing,  affirmed  the  judgment  of  the  Supreme 
Court,  and  a  writ  of  error  was  thereupon  brought  to  this  Court 

Mr.  Lord,  of  New  York,  for  Plaintiff  in  Error. 

The  Commissioners  of  Taxation  were  bound  to  look  into  the 
components  of  the  capital  of  the  Bank,  to  ascertain  its  value  and 
taxable  condition. 

And  as  the  Bank  was  taxable  not  for  its  capital  specifically, 
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but  for  its  property!  real  and  personal,  the  character  of  thai 
property  could  not  be  overlooked  by  the  Tax  Commissioners. 

And  if  the  United  States  debt  be,  in  fact,  free  of  State  taxation, 
it  would  be  mere  evasion  to  tax  it  in  fact,  under  the  general 
notion  that  it  was  taxed  as  property  merely,  and  not  as  United 
States  debt. 

And  the  plaintiffs  in  error  respectfully  insist  that  the  ques- 
tions in  this  case  are  completely  covered  by  the  decision  of  this 
Court  in  Wetson  vs.  The  City  of  Charleston,  (2  Peters'  Reports, 
449). 

But,  subject  to  this  claim  as  to  the  extent  and  effect  of  this 
prior  decision,  and  treating  the  questions  as  open  to  discussion,' 
in  deference  to  the  Court  of  Appeals  of  New  York,  the  defend- 
ants in  error  submit  that,  on  principle,  the  public  debt  of  the 
United  States  held  by  the  relators  was  not  subject  to  taxation 
as  was  done. 

The  certificates,  bonds,  and  public  debt  of  the  United  States, 
issued  under  the  power  of  Congress  to  borrow  money,  were 
means  and  instruments  whereby  Congress  exercised  that  power 
under  the  Constitution.  The  money  lent  while  yet  held  by  the 
United  States  would  clearly  be  free' of  State  taxation  in  what- 
ever form.  This  amount,  therefore,  is  clearly  out  of  the  State 
power  of  taxation.  The  action  of  the  Tax  Commissioners  is  to 
bring  this  back  under  the  State  taxation  by  taxing  the  creditor's 
title  to  its  repayment  or  return.  And  this  title  and  right  is  dis- 
tinctly a  means  whereby  the  United  States  procure  the  use  of 
the  money  or  property  which  they  obtain. 

Being  a  meang  adopted  by  Congress  to  carry  out  one  of  its 
sovereign  powers,  the  State  power  of  taxation  does  not  extend 
to  it.  .  Brown  vs.  State  of  Maryland,  (12  Wheat.  R.,  419);  McCul 
loch  vs.  State  of  Maryland,  (4  Wheat.  R.,  816,  p.  425);  Osborn  vs. 
Bank  of  United  States,  (9  Wheat.  R.,  788,  p.  859);  Dobbins  vs. 
Erie  Cownty,  (16  Pet.  R.,  485). 

If  the  State  power  extended  to  the  means  of  carrying  out  the 
United  States  power,  not  only  would  a  conflict  of  powers  be 
possible ;  but,  if  the  State  power  be  admitted,  that  of  the  United 
States  might  be  defeated. 
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It  is  not  a  case  of  concurrent  powers,  either  of  borrowing  or 
of  taxing.  The  power  exercised  by  the  United  States  is  that 
of  borrowing;  there  is  no.  conflict  with  the  State  power  of  bor- 
rowing. 

There  is  no  conflict  in  the  powers  respectively  of  taxing;  both 
the  United  States  and  the  State  may  tax  all  articles  of  taxation 
to  which. their  powers  extend. 

But  the  conflict  is,  that  the  State  attempts  to  apply  its  power 
of  taxing  in  restraint  and  diminution,  of  the  United  States 
power  of  borrowing.  Unless  it  shall  be  claimed  that  the  State 
power  of  taxing  may  reach  all  property  within  its  geographical 
limits,  whether  owned  by  the  United  States  or  others*  so  that 
there  can  be  no  property  whatever  within  State  limits  out  of  its 
reach,  such  power  must  be  deemed  a  limited  one,  and  excluded 
from  all  application  to  the  property  of  the  United  States.  The 
State  power  of  taxation  is  a  sovereign  power  within  the  scope 
to  which  it  extendsr  and  within  this  limit  it  admits  of  no  super*  • 
vision  or  control.  See  The  People  vs.  City  of  Brooklyn,  (4  Corns. 
R.,  422,  based  on  4  Pet.  R.;  514,  p.  553,  and  4  Wheat.  R.,  480).- 
If,  therefore,  it  embrace  .within  its  limits  the  means  of  carrying 
out- the  powers  of  the  United  States,  it  could  tax  them  in  any 
mode  it  might  choose,  partially  ox  otherwise,  specifically  or 
otherwise.  But  it  must  be  conceded  thfct  a  partial  or  specific 
taxation  would  be  extra  vires,  and  it  would  then  rest  with  the 
Courts  of  the  United  States  to  try  the  matter  of  the  diiQ  and 
proper  execution  of  a  sovereign  power  of  a  State.  This  could 
not  be  done ;  for  if  the  State  power  be  a  sovereign  power,  the 
sovereign  body  decides  for  itself  both  as  to  the  occasion  and 
mode  of  its  exercise.  Accordingly,  it  is  the  clearly  established 
law  of  the  Federal  Constitution,  in  order  to  avoid  all  such  con- 
flicts, that  the  powers  of  the  States  are  not  held  to  apply  to  the 
subjects  embraced  in  the  execution  of  the  powers  of  the  United 
-  States.  The  power  of  borrowing  money  by  the  United  States 
being  a  sovereign  power,  Congress  alone  is  to  determine  the 
occasions  on  which  it  is  to  be  executed,  aud  also  the  modes  and 
means  of  so  doing.  The  only  limit  is  to  be  looked  for  in  the 
Constitution  itself;  and  no  such  limit  is  violated  in  the  present 
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case.    Congress  may  make  its  securities  under  seal  neg  liable ; 
no  State  law  could  prevent  it.    Congress  could  make  Ua  obliga- 
tions valid  without  stamps;  no  State  could  impose  a  stamp  act 
on  them.    Congress  can  make  its  obligations  bear  any  rate  of 
interest  it  might  think  fit;  no  State  could  render  them  invalid 
as  usurious.    In  all  these  and  numerous  other  illustrations,  the 
State  power  of  legislation  itself  is  a  sovereign  power ;  and  it  is 
only  restricted  by  reason  of  the  subject  being  without  its  limits 
by  its  being  the  exercise  of  a  power  of  the  United  States.     As 
to  the  body  having  a  sovereign  power  being  the  sole  judge  of 
the  occasion  of  using  it,  see -Martin  vs.  Mbtt,  (12  Wheat.  &, 
p.  29).    The  mode  of  exercising  the  power  to  borrow  money  by 
Congress  or  the  occasion  of  its  exercise,  the  necessity  or  pro- 
priety of  the  means,  within  the  limits  of  the  Constitution,  are 
not  open  to  inquiry  in  the  Courts.    Therefore,  all  the  United 
States  securities  held  or  procured  or  contracted  for  either  before 
or  after  the  Act  of  February  25th,  1861,  should  have  been  left 
out  of  the  valuation  for  assessment  of  taxes.    By  a  sound  expo- 
sition of  the  Tax  Laws  of  New  York,  securities  of  the  public 
debt  of  the  United  States  were  not  subject  to  be  included  in  the 
report  of  valuation  for  taxation.    The  Tax  Statutes  of  New 
York,  whereby  real  and  personal  property  within  the  State  are 
■  subjected  to  taxation,  in  terms  embrace  such  property  owned  by 
individuals  or  colorations ;  now  the  United  States  were  neither 
an  individual  nbr  a  corporation  within  the  terms  of  this  law 
So  that  the  real  and  personal  property  of  the  United  States 
itself  were  hot  within  the  express  terms  of  the  act  nor  taxable 
under  it.    The  statutes,  however,  proceed  to  say,  that  the  liabil- 
ity of  property  to  taxation  shall  be  subject  to  certain  exemp- 
tions.   In  sec.  4,  the  stating  of  the  exempted  property  com- 
mences with  "all  property,  real  or  personal,  exempted  from 
taxation  under  the  Constitution  of  the  United  States,"  and  this 
is  followed  by  an  express  exemption  "of  all  lands  belonging  to 
the  United  States."    Now  there  was  no  other  property  exempted 
from  taxation  under  the  Constitution  of  the  United  States,  than 
the  means  of  carrying  out  its  powers,  and  there  were  none  of 
these  then  in  existence  or  in  contemplation,  except  the  certifl 
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cates  of  its  public  debt.  This  statute  with  ite  present  general 
phrase  of  exemption,  ws  adopted  in  1829.  This  was  the  year 
when  the  case  of  Weston  vs.  City  of  Cliarhston  was  decided, 
after  the  severe  and  able  opposition  of  Mr.  Justice  Thompson, 
the  Associate  v  Justice  for  the  circuit  in  which  New  York  was 
embraced.  Cotemporaneous  history  thus  leaves  no  doubt,  that 
the  exemption  of  property  under  the  Constitution  of  the  United 
States  had  special  reference  to  the  United  States  public  debt,  the 
taxation  of  which  by  South  Carolina  had  been,  sb  decisively 
annulled.  The  Act  of  Congress  of  Febuiary  25th,  1862,  sea  2, 
providing  "  That  all  stocks,  bonds,  and  other  securities  of  the 
United  States,  held  by  individuals,  corporations,  or  associa- 
tions within  the  United  States,  shall  be  exempt  from  taxation 
by  or  under  State  authority,  was  effectual  to  exempt  all  existing 
as  well  as  future  issues  of  public  debt."  See  Acta  of  1861,  '62, . 
p.  846.  The  act  in  its  terms  is  clearly  sufficient  to  embrace 
existing  United  States  securities  without  any  exception. 

This  clause  was  evidently  produced  by  the  decision  of  the 
Court  of  Appeals  of  New  York  in  the  case  of  the  Bank  of  the 
Commonwealth,  then  just  decided,  and  now  under  review  in  this 
Court.  It  is  in  exact  affirmance  of  the  decision  in  the  case  of 
Weston  vs.  City  of  Charleston.  And  Congress  in  it  does  not , 
speak  merely  as  contractors,  but  as  legisla  jrs,  in  the  assump- 
tion of  its  fullest  powers  as  such. 

It  was  a  declaratory  act  in  affirmance  of  a  principle  never 
denied  since  1829,  for  more  than  thirty  years.  This  act  is  not 
to  be  construed  as  the  assertion  of  any  general  power  to  with- 
draw any  kind  whatever  of  property  from  State  taxation  at  the 
election  of  Congress;  but  is  to  be  construed  according  to  the 
circumstances  under  which  it  was  passed.  Congress  having 
reference  to  a  means  which  had  been  employed  in  carrying  out 
its  power  to  borrow,  and  with  the  public  knowledge  that  these 
securities  had  been  held  as  not  under.  State  taxation,  it  was  but 
protecting  and  asserting  the  supremacy  of  its  power  to  pass  this 
statute.  If  the  issuing  of  this  United  States  debt  be  within  the 
■cope  of  the  power  to  borrow,  and  to  determine  the  means  of  its 
exercise,  it  was  a  proper  act  of  legislation  The  subject  being 
vol.  a.  40 
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within  one  of  the  powers  of  Congress,  they  alone  were  judges 
of  the  fitness  of  its  exercise  and  of  its  extent. 

It  was  within  the  principle  of  the  numerous  Acts  of  Con- 
gress, withdrawing  from  State  jurisdiction  questions  arising 
under  the  Laws  of  the  United  States,  and  titles  taken  and  acts 
done  under  such  laws.  The  act  violates  no  provision  of  the 
Constitution  of  the  United  States ;  it  does  not  interfere  with  any 
vested  right.  It  is  in  affirmance  of  a  right  universally  recog- 
nized prior  to  the  decision  of  the  Court  of  Appeals  of  New 
York,  then  just  made. 

The  judgment  of  the  Court  of  Appeals  in  the  matter  com- 
plained of  should  be  reversed,  and  the  proceedings  remitted  to 
that  Court,  there  to  be  proceeded  on  according  to  the  law  as  it 
shall  be  declared  by  this  Court. 

Mr.  DeveUn  and  Mr.  Brady,  of  New  York,  for  Defendants  in 
Error. 

The  surplus  of  stock  which  was  taxed  in  the  case  now  before 
the  Court  is  supposed  to  be  protected  by  an  Act  of  Congress  of 
February  25th,  1862,  which  provides  that  "all  stocks,  bonds  and 
other  securities  of  the  United  States,  held  by  individuals,  corporations 
or  associations  within  the  Uniwd  States,  shall  be  exempt  from  tax 
aiion  by  or  under  State  authority'1 

The  Act  of  1862  introduces  no  new  rule.  It  is  a  mere  affir 
iration  of  what  was  decided  in  the  cases  of  the  Bank  of  McOul 
lough  against  the  State  of  Maryland  and  others  of  a  similar  nature. 
It  exempts  from  specific  taxation  all  stocks,  &c.,  of  the  United 
States,  but  does  not  provide  that  no  taxation  shall  be  imposed 
by  a  State  upon  the  surplus  or  capital  of  a  bank,  to  the  extent 
to  which  such  surplus  is  represented  by  United  States  Stocks, 
Ac.,  composing  such  capital.  If  this  act  could  bear  the  latter 
construction,  it  would  be  unconstitutional  and  void  as  a  direct 
attempt  by  the  general  government  to  interfere  with  the  exclu- 
sive power  of  taxation  by  a  State  over  corporations  created  by 
it,  and  property  of  individuals  residing  within  the  State,  sharing 
the  benefits  and  liability  to  the  burdens  of  government.  If 
such  an  exemption  could  be  extended  to  the  United  States  Stock 
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by  an  absolute  Act  of  Congress,  there  is  no  reason  why  it  might 
not  also  apply  to  any  other  property  of  the  United  States,  though 
sold  by  the  general  government  in  the  ordinary  course  of  trade 
to  a  purchaser ;  and  for  such  exercise  of  power  there  is  no  war- 
rant or  pretext  under  the  Federal  Constitution.  The  Federal 
Government  has  no  powers  except  such  as  are  delegated  to  it  by 
the  Constitution  or  necessarily  implied  in  powers  granted ;  in 
all  other  respects  the  States  are  sovereign.  Federalist,  Nos.  80 
and  38 ;  The  Passenger  Cases ;  The  Ohio  Life  Ins.  and  Trust  Co. 
vs.  Be  Bolt,  (16  How.,  428.)  The  Constitution  itself  provides  in 
its  tenth  amendment,  that  "  Powers  not  delegated  by  the  United 
States  in  the  Constitution  nor  prohibited  by  it  to  the  States  are 
reserved  to  the  States  respectively  or  to  the  people."  The 
general  and  State  governments  have  respectively  the  power  to 
levy  taxes  for  their  own  appropriate  uses  without  in  any  way 
interfering  or  having  the  right  to  interfere  with  the  just  powers 
of  each  other.    (1  Story  on  the  Constitution,  Sec.  1034.) 

There  is  nothing  in  the  State  Laws  repugnant  to  the  power 
of  Congress  to  borrow  money. 

.  The  exercise  of  this  power  involves  three  elements,  a  bor- 
rower, a  lender,  and  an  agreement  as  to  the  terms  of  the  loan. 
The  loan  is  a  matter  of  contract  and  Congress  may  acquire  the 
means  of  payment  by  the  exercise  of  its  power  "  to  levy  and 
collect  taxes^  duties,  imposts,  and  excises," — a  power  given  for 
the  express  purpose  of  paying  the  debts  and  other  charges  of  the 
Federal  Government.  The  power  of  Congress  to  borrow  money 
in  terms  is  limited  to  borrowng  "on  the  credit  of  the  United 
States"  and  does  not  include  the  right  to  use  the  credit  of,  nor 
create  a  charge  upon,  nor  restrict  the  means  of  self  support  of 
any  State.  The  authority  of  Congress  "  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the 
foregoing  powers  and  all  other  powers  vested  by  this  Constitu- 
tion" to  the  Federal  Govenment  cannot  effect  this  question. 
This  is  not  an  independent  power  to  do  something  not  otherwise 
provided  for,  but  a  delegation  which  includes  all  the  necessary 
and  proper  means  of  carrying  it  into  execution.  (Story  on  the 
Constitution,  Sec.  1237  and  1243.)    It  cannot  be  maintained 
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that  in  exercising  the  power  to  borrow  money  on  the  credit  of 
the  United  States  it  is  necessary  to  take  away  from  a  State  a 
vital  power  to  levy  taxes  for  maintaining  its  authority  and  for 
the  support  of  its  government. 

The  general  clause  of  the  Constitution  just  referred  to  is  in 
fact  a  restriction  prohibiting  extreme  means,  -and  limiting  the 
government  to  those  which  are  necessary  and  proper.  The  Act 
of  1862  is  enacted  uno  flatu.  It  is  incapable  of  division  and 
must  upon  its  terms  a^nd  just  construction  stand  or  fall  in  all  its 
provisions.  It  extends  to  all  stocks,  &c.,  though  they  mighl 
have  been  issued  and  acquired  By  individuals  years  before  th* 
passage  of  the  law,  and  is  equally  retro-active  and  prospective 
in  iis  operation.  The  State  banks  cannot  claim  an  exemption 
under  the  law  of  1862.  The  condition  of  their  existence  is  that 
they  shall  bear  a  share  of  the  public  burdens.  They  were  for- 
merly taxed  on  the  nominal  amount  of  their  capital  stock,  how 
ever  it  might  be  invested,  or  whatever  might  become  of  it,  and 
now  are  taxable  on  the  value  of  that  stock.  The  Legislature 
might  have  required  the  banks  to  pay  a  specified  sum  annually 
for  their  privileges,  though  five  times  as  much  as  their  share  of 
the  public  burden^  and  clearly  Congress  would  have  no  power 

to  interfere.  Providence  Bank  vs. ,  (4  Peters,  pp.  561  and 

562);  State  Bank  of  Ohio  vs.  Knoop,  (16  Peters,  p.  387.) 

The  judgment  of  the  Supreme  Court  should  be  affirmed 
except  as  to  the  point  that  stocks  issued  after  the  passage  of  the 
Act  of  1862  are  exempt  from  taxation. 

Mr.  Justice  NELSON.  This  is  a  writ  of  error  to  the  Court 
of  Appeals  of  the  State  of  New  York. 

The  question  involved  in  this  case  is,  whether  or  not  the  stock 
of  the  United  States,  constituting  a  part  or  the  whole  of  the 
capital  stock  of  a  bank  organized  under  the  banking  laws  of 
New  York,  is  subject  to  State  taxation.  The  capital  of  the  bank 
is  taxed  under  existing  laws  in  that  State  upon  valuation  like 
the  property  of  individual  citizens,  and  not  as  formerly  on  the 
amount  of  the  nominal  capital,  without  regard  to  loss  or  depre 
riation. 
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According  to  ;hat  system  of  taxation  it  was  immaterial  as  to 
the  character  or  description  of  property  which  constituted  the 
capital,  as  the  tax  imposed  was  wholly  irrespective  of  it:  The 
tax  was  like  one  annexed  to  the  franchise  as  a  royalty  for  the 
grant.  But  since  the  change  of  this  system,*  it  is  agreed  the  tax 
is  upon  the  property  constituting  the  capital. 

This  stock  then  is  held  by  the  bank  the  same  as  such  stocks 
are  held  by  individuals,  and  alike  subject  to  taxation,  or  exemp- 
tion by  State  authority.  On  the  part  of  the  bank  it  is  claimed 
that  the  question  was  decided  in  the  case  of  Weston,  et  ah.  v& 
The  City  Councils  of  Charleston,  (2  Peters,  449,)  in  favor  of 
exemption.  In  that  case  the  stocks  were  in  the  hands  of  indi- 
viduals which  were  taxed  by  the  city  authorities  under  a  law 
of  the  State.  The  Court  held  the  law  imposing  the  tax  uncon- 
stitutional.  This  decision  would  seem  not  only  to  cover  the 
ease  before  us,  but  to  determine  the  very  point  involved  in  it. 
.  It  has  been  argued,  however,  that  the  form  or  mode  of  levying 
the  tax  under  the  ordinance  of  the  City  of  Charleston  was  differ- 
ent from  that  of  the  law  of  New  York,  and  hence  may  well 
distinguish  the  case  and  its  principles  from  the  present  one. 
This  difference  consists  in  the  circumstance  that  the  tax  in  the 
former  case  was  imposed  on  the  stock,  eo  nomine,  whereas  in  the 
present  it  is  taxed  in  the  aggregate  of  the  tax  payer's  property, 
and  to  be  valued  at  its  real  worth  in  the  same  manner  as  all 
other  items  of  his  taxable  property.  The  stock  is  not  taxed  by 
name,  and  no  discrimination  is  made  in  favor  or  against  it,  but 
is  regarded  like  any  other  security  for  money  or  chose  in 
action. 

-  It  is  true  that  the  ordinance  imposing  the  tax  in  the  ease  of 
Weston  vs.  The  City  of  Charleston,  did  discrininate  between  the 
stock  of  the  United  States  and  other  property — that  is,  the 
ordinance  did  not  purport  to  impose  a  tax  upon  all  the  property 
owned  by  the  tax  payers  of  the  City,  and  specially  excepted 
certain  property  altogether  from  taxation.  The  only  uniformity 
in  the  taxation  was,  that  it  was  levied  equally  upon  the  articles 
enumerated,  and  which  were  taxed.  To  this  extent  it  might  be 
regarded  as  %  tax  on  the  stock  eo  nomine. 
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Bat  does  this  distinction  thus  pat  forth  between  the  two  cases 
distinguish  them  in  principle?  The  argument  admits  that  a  tax 
to  nomine,  or  one  that  distinguishes  unfavorably  the  stock  of  the 
United  States  from  the  other  property  of  the  tax  payer,  cannot 
be  upheld.  Why  ?  Because,  as  is  said,  if  this  power  to  dis- 
criminate be  admitted  to  belong  to  the  State  it  might  be 
exercised  to  the  destruction  of  the  value  of  the  stock,  and  conse- 
quently of  the  power  or  function  of  the  Federal  Government  to 
issue  it  for  any  practical  uses. 

It  will  be  seen,  therefore,  that  the  distincton  claimed  rests 
upon  a  limitation  of  the  exercise  of  the  taxing  power  of  the 
State ;  that  if  the  tax  is  imposed  indiscriminately  upon  all  the  pro- 
perty of  the  individual  or  corporation,  the  stock  may  be  included 
in  the  valuation;  if  not,  it  must  be  excluded  or  cannot  be 
reached.  The  argument  concedes  that  the  Federal  stock  is  not 
subject  to  the  general  taxing  power  of  the  State,  a  power  resting 
in  the  discretion  of  its  constituted  authorities  as  to  the  objects  of 
taxation,  and  the  amount  imposed.  It  is  true  that  in  many,  if 
not  in  all  of  the  Constitutions  of  the  States,  provisions  will  be 
found  confining  the  power  of  the  Legislature  to  the  passage  of 
uniform  laws  in  the  taxation  of  the  real  apd  personal  property 
within  her  jurisdiction.  But  this  is  a  restraint  upon  the  power 
imposed  by  the  State  itself.  In  the  absence  of  any  such  restric- 
tion discrimination  in  the  tax  would  rest  in  the  discretion  of  the 
Legislature.  WhetheT  regulated  by  the  Constitution  or  by  the 
Act  of  the  Legislature  is  a  question  of  State  policy,  to  be  deter- 
mined by  the  people  in  convention  or  by  the  Legislature.  In 
either  case  the  power  to  discriminate  or  not  is  in  the  State.  How 
then  can  this  limitation  upon  the  taxing  power  of  a  State,  which 
the  argument  assumes  may  be  used  to  discriminate  against  the 
Federal  stocks  be  enforced  ?  The  power  to  enforce  it  must  bo 
independent  of  the  State  to  be  effectual.  There  can  be  but  one 
answer  to  this  question,  and  that  is:  by  the  supreme  judicial 
tribunal  of  the  Union.  But  is  this  Court  a  fit  tribunal  to  sit  in 
judgment  upon  the  question  whether  the  Legislature  of  a  State 
has  exercised  its  taxing  power  wisely  or  unwisely  over  objects 
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of  taxation  confessedly,  as  the  argument  assumes,  within  its 
discretion? 

And  is  the  question  a  judicial  question?  We  think  not 
There  is  and  must  always  be  a  considerable  latitude  of  discretion 
in  every  wise  Government  in  the  exercise  of  the  taxing  power, 
both  as  to  the  objects  and  the  amount,  and  of  discrimination  in 
respect  to  both.  Property  invested  in  religious  institutions, 
seminaries  of  learning,  charitable  institutions,  and  the  like,  are 
examples.  Can  any  Court  say  that  these  are  discriminations 
which,  upon  the  argument  that  seeks  to  distinguish  the  present 
from  the  case  of  Weston  vs.  The  Oity  qf  Charleston,  would  or 
would  not  take  it  out  of  that  case  ?  A  Court  may  appropriately 
determine  whether  property  taxed  was  or  was  not  within  the 
taxing  power,  but  if  within,  not  that  the  power  has  or  has  not 
been  discreetly  exercised.  We  cannot,  therefore,  yield  our 
assent  to  the  soundness  of  the  distinction  taken  by  the  counsel 
between  this  case  and  the  one  referred  to. 

Upon  looking  at  the  case  of  Weston  vs.  The  City  of  Charleston, 
it  will  be  seen  that  the  decision  of  a  majority  of  the  Court  was 
not  at  all  placed  upon  the  distinction  we  have  been  considering, 
but  upon  ground  much  broader  and  wholly  independent  of  it 

The  tax  upon  the  stocks  was  regarded  as  a  tax  upon  the  exer- 
cise of  the  power  of  Congress  "to  borrow  money  on  the  credit 
of  the  United  States."  The  exercise  of  this  power  was  interfered 
with  to  the  extent  of  the  tax  imposed  by  the  City  authorities, 
that  the  liability  of  the  certificates  of  stock  to  taxation  by  a 
State  in  the  hands  of  an  individual  affected  their  value  in  the 
market,  and  the  free  and  unrestrained  exercise  of  the  power. 
The  Chief  Justice  observes,  that  "  if  the  right  to  impose  a  tax 
exists,  it  is  a  right  which,  in  its  nature  acknowledges  no  limits 
It  may  be  carried  to  any  extent  within  the  jurisdiction  of  the 
State  or  corporation  which  imposes  it,  which  the  will  of  each 
State  or  corporation  may  prescribe." 

He  then  refers  to  the  taxing  power  of  the  State,  its  importance, 
and  extensive  operation,  and  the  delicacy  and  difficulty  of  fixing 
any  limit  to  its  exercise ;  and  that  in  the  performance  of  this 
duty,  which  had,  in  other  oases,  devolved  on  the  Court  it  was 
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considered  as  a  necessary  consequence  of  the  supremacy  of  the 
Federal  Government  that  its  action  in  the  exercise  of  its  legiti- 
mate powers  should  be  free  and  unembarrassed  by  any  cos- 
flicting  powers  of  the  States,  and  that  the  powers  of  a  State 
cannot  rightfully  be  so  exercised  as  to  impede  and  obstruct  the 
free  course  of  those  measures  which  this  Government  may 
rightfully  adopt. 

He  further  observed,  that  "the  sovereignty  of  a  State  extends 
to  every  thing  which  exists  by  its  own  authority  or  is  introduced 
by  its  permission,  but  not  to  those  means  which  are  employed  by 
Congress  to  carry  into  execution  powers  conferred  on  that  body 
by  the  people  of  the  United  States.  The  attempt  to  use  the 
power  of  taxation  on  the  means  employed  by  the  Government 
of  the  Union  in  pursuance  of  the  Constitution,  is  itself  an  abuse, 
because  it  is  the  usurpation  of  a  power  whieh  the  people  of  a  single 
State  cannot  give/9  and  the  Chief  Justice  then  adds,  "  a  contract 
made  by  the  Government  in  the  exercise  of  its  powers  to  borrow 
money  on  the  credit  of  the  United  States  is  undoubtedly  inde- 
pendent of  the  will  of  any  State  in  which  the  individual  who 
lends  may  reside,  and  is  undoubtedly  au  operation  essential  to 
the  important  objects  for  which  the  Government  was  created." 

.  It  is  apparent  in  studying  this  opinion  in  connection  with  the 
opinions  of  the  Court  in  the  cases  of  McCalhugh  vs.  The  State  of 
Maryland,  (4  Wh.,  116),  and  of  Osborne  vs.  The  United  States,  (9 
Wh.,  732),  that  it  is  but  a  corollary  from  the  doctrines  bo  ably 
expounded  by  the  Chief  Justice  in  the  two  previous  cases  in  the 
interpretation  of  an  analogous  power  in  the  Constitution. 

The  doctrine  maintained  in  those  cases  is,  that  the  powers 
granted  by  the  people  of  the  States  to  the  General  Government, 
and  embodied  in  the  Constitution,  are  supreme  within  their 
scope  and  operation,  and  that  this  Government  may  exercise 
these  powers  in  its  appropriate  departments,  free  and  unob- 
structed by  any  State  legislation  or  authority.  That  within  this 
limit  this  Government  is  sovereign  and  independent,  and  any 
interference  by  the  State  governments,  tending  to  the  interrup- 
tion of  the  full  legitimate  exercise  of  the  powers  thus  granted,  is 
in  conflict  with  that  clause  of  the  Constitution  which  makes  the 
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Constitution  and  the  Laws  of  the  United  States  passed  in  pur- 
suance thereof  "  the  supreme  law  of  the  land." 

The  result  of  this  doctrine  is,  that  the  exercise  of  any  authority 
by  a  State  Government  trenching  upon  any  of  the  powers 
granted  to  the  General  Government  is,  to  the  extent  of  the  inter- 
ference, an  attempt  to  resume  the  grant  in  defiance  of  constitu- 
tional obligation;  and  more  than  this,  if  the  encroachment  or 
usurpation  to  any  extent  is  admitted,  'the  principle  involved 
would  carry  the  exercise  of  the  authority  of  the  State  to  an 
indefinite  limit,  even  to  the  destruction  of  the  power.  For,  as 
truly  said  by  the  Chief  Justice  in 'the  case  of  Weston  vs.  The  City 
of  Charleston,  in  respect  to  the  taxing  power  of  the  State,  "  if  the 
right  to  impose  the  tax  exists,  it  is  a  right  which,  in  its  nature, 
acknowledges  no  limit,  it  may  be  carried  to  any  extent  within 
the  jurisdiction  of  the  State  or  corporation  which  imposes  it, 
which  the  will  of  eaph  State  and  corporation  may  prescribe." 

An  illustration  of  this  principle  in  respect  to  the  powers  of 
the  judicial  department  of  this  Government,  is  found  in  the  case 
of  the  United  States  vs.  Peters,  (5  Crauch,  115).  There  the  Legis- 
,  lature  of  the  State  of  Pennsylvania  attempted  to  annul  the 
judgment  of  a  Court  of  the  United  States,  and  destroy  all  rights 
acquired  under  it.  It  was  quite  apparent,  if  the  exercise  of  that 
power,  could  be  admitted,  the  principle  involved  might  annihilate 
the  whole  power  of  the  Federal  Judiciary  within  the  State.  The 
Act  of  the  Legislature  did  not  profess  to  exercise  this  power 
generally,  but  only  in  the  particular  case,  on  the  ground  that  the 
Court  had  no  jurisdiction.  But  the  Chief  Justice,  in  giving  the 
opinion  of  the  Court,  very  naturally  observes,  that  the  right  to 
determine  the  jurisdiction  of  the  Courts  was  not  placed  by  the 
Constitution  in  the  State  Legislatures,  but  in  the  supreme  judi- 
cial tribunal  of  the  nation.  If  time  allowed,  many  other  cases 
might  be  referred  to,  illustrating  the  principle  in  respect  to  other 
Apartments  of  this  Government. 

The  conclusive  answer  to  the  attempted  exercise  of  State 
authority  in  all  these  cases  is,  that  the  exercise  is  in  derogation 
pf  the  powers  granted  to  the  General  Government,  within  which, 
it  is  admitted,  it  is  supreme.    That  Government  whose  power* 
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executive,  legislative  or  judicial,  whether  it  is  a  Government  of 
enumerated  powers  like  this  one,  or  not,  are  subject  to  the 
control  of  another  distinct  Government,  cannot  be  sovereign  or 
supreme,  but  subordinate  and,  inferior  to  the  other.  This  is  so 
palpable  a  truth  that  argument  would  be  superfluous.  Its  func- 
tions and  means  essential  to  the  administration  of  the  Govern- 
ment, and  the  employment  of  them,  are  liable  to  constant 
interruption  and  possible  annihilation.  The  case  in  hand  is  an 
illustration.  The  power  to  borrow  money  on  the  credit  of  the 
United  States  is  admitted.  It  is  one  of  the  most  important  and 
even  vital  functions  of  the  General  Government,  and  its  exercise 
a  means  of  supplying  the  necessary  resources  to  meet  exigencies 
in  times  of  peace  or  war.  But  of  what  avail  is  the  Amotion  or 
the  means  if  another  Government  may  tax  it  at  discretion.  It 
is  apparent  that  the  power,  function,  or  means,  however  import- 
ant and  vital,  are  at  the  mercy  of  that  Government.  And  it 
must  be  always  remembered,  if  the  right  to  impose  a  tax  at  all 
exists  on  the  part  of  the  other  Government,  "  it  is  a  right  which 
in  its  nature  acknowledges  no  limits."  And  the  principle  is 
equally  true  in  respect  to  every  other  power  or  function  of 
a  Government  subject  to  the  control  of  another. 

In  our  complex  system  of  government  it  is  oftentimes  difficult 
to  fix  the  true  boundary  between  the  two  systems*  State  and 
Federal.  The  Chief  Justice,  in  McOuUcmgh  vs.  the  State  of 
Maryland,  endeavored  to  fix  this  boundary  upon  the  subject  of 
taxation.  He  observed,  "  if  we  measure  the  power  of  taxation 
residing  in  a  State  by  the  extent  of  sovereignty  which  the  people 
of  a  single  State  possess,  and  can  confer  on  its  government,  we 
have  an  intelligible  standard  applicable  to  every  case  to  which 
the  power  may  be  applied.  We  have  a  principle  which  leaves 
the  power  of  taxing  the  people  and  property  unimpaired,  which 
leaves  to  a  State  the  command  of  all  its  resources,  and  which 
places  beyond  its  reach  all  those  powers  which  are  conferred  by 
the  people  of  the  United  States  on  the  Government  of  the  Union, 
and  all  those  means  which  are  given  for  the  purpose  of  carrjinj 
those  powers  into  execution.  We  hawe  a  principle  which  is  m& 
far  the  States  and  safe  for  the  Union-** 
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All  will  agree  that  this  is  the  enunciation  of  a  true  principle, 
and  it  is  only  by  a  wise  and  forbearing  application  of  it  that  the 
operation  of  the  powers  and  functions  of  the  two  Governments 
can  be  harmonized.  Their  powers  are  so  intimately  blended 
and  connected  that  it  is  impossible  to  define  or  fix  the  limit  of 
the  one  without  at  the  same  time  that  of  the  other  in  respect  to 
any  one  of  the  great  departments  of  Government.  When  the 
limit  is  ascertained  and  fixed,  all  perplexity  and  confusion  dis- 
appear. Each  is  sovereign  and  independent  in  its  sphere  of 
action,  and  exempt  from  the  interference  or  control  of  the  other, 
either  in  the  means  employed  or  functions  exercised,  and  in- 
fluenced by  a  public  and  patriotic  spirit  on  both  sides,  a  oonflict 
of  authority  need  not  occur  or  be  feared. 

Judgment  of  the  Court  below  is  reversed:* 


The  Brio  Amy  Warwick. 

The  Schooner  Crenshaw. 

The  Barque  Hiawatha. 

The  Schooner  Brilliants. 

Neutrals  may  question  the  existence  of  a  blockade,  and  chal- 
lenge the  legal  authority  of  the  party  which  has  undertaken 
to  establish  it. 

One  belligerent,  engaged  in  actual  war,  has  a  right  to  blockade 
the  ports  of  the  other,  and  neutrals  are  bound  to  respect  that 
right. 

To  justify  the  exercise  of  this  right,  and  legalize  the  capture  of  a 
nentral  vessel  for  violating  it,  a  state  of  actual  war  must  exist, 
and  the  neutral  must  have  knowledge  or  notice  that  it  is  the 
intention  of  one  belligerent  to  blockade  the  ports  of  the  other. 


•  The  case  of  The  Bank  of  the  Commonwealth  vs.  The  Comntiuioner  of 
Tazeey  was  also  heard  at  this  term.  The  record  raised  precisely  the  same 
questions  as  that  in  the  Bank  of  Commerce  vs.  New  York  City,  and  the  cases 
were  decided  in  the  same  way  for  the  same  reasons.  It  was  argued  by  Mr. 
Bradford  of  New  York,  for  the  Bank,  and  by  Mr.  Brady  and  Mr.  Develra,  oi 
Hew  York,  eon**. 
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i.  To  create  this  and  other  belligerent  rights,  as  against  neutrals, 
it  is  not  necessary  that  the  party  claiming  them  should  be  at 
war  with  a  separate  and  independent  power:  the  parties  to  a 
civil  war  are  in  the  same  predicament  as  two  nations  who 
engage  in  a  contest  and  hare  recourse  to  arms. 

6  A  state  of  actual  war  may  exist  without  any  formal  declaration 

of  it  by  either  party;  and  this  is  true  of  both  a  civil  and  a 
foreign  war. 
6.  A  civil  war  exists,  and  may  be  prosecuted  on  the  same  footing 
as  if  those  opposing  the  Government  were  foreign  invaders, 
whenever  the  regular  course  of  justice  is  interrupted  by  revolt, 
rebellion,  or  insurrection,  so  that  the  Courts  cannot  be  kept 
open. 

7  The  present  civil  war  between  the  United  States  and  the  so- 

called  Confederate  States,  has  such  character  and  magnitude 
as  to  give  the  United  States  the  same  rights  and  powers  which 
they  might  exercise  in  the  case  of  a  national  or  foreign  war; 
and  they  have,  therefore,  the  right  jure  hello  to  institute  a 
blockade  of  any  ports  in  possession  of  the  rebellious  States. 

8.  The  proclamation  of  blockade  by  the  President  is  of  itself  con- 

clusive evidence  that  a  state  of  war  existed,  which  demanded 
ani  authorized  recourse  to  such  a  measure. 

9.  All  persons  residing  within  the  territory  occupied  by  the  hostile 

paxty  in  this  contest,  are  liable  to  be  treated  as  enemiesv 
though  not  foreigners. 

10.  It  is  a  settled  rule,  that  a  vessel  in  a  blockaded  port  is  presumed 

to  lave  notice  of  a  blockade  as  soon  as  it  commences. 

11.  The  proclamation  of  blockade  having  allowed  fifteen  days  for 

neutrals  to  leave,  a  vessel  which  overstays  the  time  is  liable 
to  capture  although  she  was  prevented  by  accident  from 
getting  out  sooner. 
12  To  make  a  capture  lawful,  it  is  not  necessary  that  a  warning  of 
the  blockade  should  have  been  previously  endorsed  on  the 
register  of  the  captured  vessel. 

These  were  cases  in  which  the  vessels  named,  together  with 
their  cargoes,  were  severally  captured  and  brought  in  as  prizes 
by  public  ships  of  the  United  States.    The  libels  were  filed  by 
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the  proper  District  Attorneys,  on  behalf  of  the  United  States 
and  on  behalf  of  the  officers  and  crews  of  the  ships,  by  which 
the  captures  were  respectively  made.  In  each  case  the  District 
Court  pronounced  a  decree  of  condemnation,  from  which  the 
claimants  took  an  appeal. 

The  Amy  Warwick  was  a  merchant  vessel,  and  belonged  to 
Richmond.  Her  registered  owners  were  David  and  William 
Currie,  Abraham  Warwick  and  George  W.  Allen,  who  resided 
at  that  place.  Previous  to  her  capture  she  had  made  a  voyage 
from  New  York  to  Richmond,  and  thence  to  Rio  de  Janeiro. 
Brazil.  At  the  last  named  port  she  shipped  a  cargo  of  coffee 
6,100  bags,  to  be  delivered  at  New  York,  Philadelphia,  Balti 
more  or  Richmond,  according  to  the  orders  which  the  master 
would  receive  at  Hampton  Roads.  She  was  on  her  voyage  from 
Rio  to  Hampton  Roads  and  off  Cape  HenTy  when  she  was  cap- 
tured (July  10th,  1861)  by  the  Quaker  City.  At  the  time  of  the 
capture  the  barque  was  sailing  under  American  colors,  and  her 
commander  was  ignorant  of  the  war.  The  Quaker  City  carried 
her  into  Boston,  where  she  was  libelled  as  enemy's  property. 
The  claimants  of  the  vessel  were  the  persons  already  named  as 
owners.  James  Dunlap,  Robert  Edmonds,  John  L.  Phipps,  and 
Charles  Brown  -claimed  the  cargo.  The  claimants  in  their 
several  answers  denied  any  hostility  on  their  part  to  the  Gov- 
ernment or  Laws  of  the  United  States,  averred  that  the  master 
was  ignorant  of  any  blockade,  embargo  or  other  interdiction  of 
commerce  with  the  ports  of  Virginia,  and  asserted  generally  that 
the  capture  was  unlawful. 

The  Crevsliaw  was  captured  by  the  United  States  Steamer 
Star,  at  the  mouth  of  James  River,  on  the  17th  of  May,  1861. 
She  was  bound  for  Liverpool  with  a  cargo  of  tobacco  from 
Richmond,  and  was  owned  by  David  and  William  Currie,  who 
admitted  the  existence  of  an  insurrection  in  Virginia  against  the 
Laws  and  Government  of  the  United  States,  but  averred  that 
they  were  innocent  of  it.  The  claimants  of  the  cargo  made 
similar  answers,  and  all  the  claimants  asserted  that  they  had  no 
such  notice  of  the  blockade  a?  rendered  the  vessel  or  cargo 
liable  to  seizure  for  leaving  the  port  of  Richmond  at  the  time 
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when  the  voyage  was  commenced.  She  was  condemned  as  prise 
on  the  ground  that  she  had  broken,  or  was  attempting  to  break, 
the  blockade  at  the  time  of  her  capture. 

The  Hiawatha  was  a  British  barque,  and  was  on  her  voyage 
from  Richmond  to  Liverpool  with  a  cargo  of  tobacco.  She  left 
Richmond  on  the  17th  of  May,  1861,  and  was  captured  in  Hamp- 
ton Roads  on  the  20th  by  the  Minnesota,  and  taken  to  New 
York.  Her  owners  were  Miller,  Missman  &  Co.,  of  Liverpool, 
who  denied  her  liability  to  capture  and  condemnation  on  the 
ground  that  no  sufficient  notice  had  been  given  of  the  blockade. 
The  claimants  of  the  cargo  put  their  right  to  restoration  upon  a 
similar  basis. 

The  BrillianLe  was  a  Mexican  schooner,  owned,  by  Rafael 
Preciat  and  Julian  Gual,  residents  of  Campeche.  She  had  on 
board  a  cargo  of  flour,  part  of  which  was  owned  by  the  owners 
of  the  vessel,  and  part  by  the  Sefiores  Ybapa  &  Donde,  who  were 
also  Mexican  citizens.  She  had  a  regular  clearance  at  Cam- 
peche for  New  Orleans,  and  had  made  the  voyage  between  those 
ports.  At  New  Orleans  she  took  in  her  cargo  of  flour,  part  to 
be  delivered  at  Sisal  and  part  at  Campeche,  and  took  a  clearance 
for  both  those  places.  On  her  homeward  voyage  she  anchored 
in  Biloxi  Bay,  intending  to  communicate  with  some  vessel  of 
the  blockading  fleet  and  get  a  permit  to  go  to  sea,  and  while  so 
at  anchor  she  was  taken  by  two  boats  sent  off  from  the  Massa- 
chusetts. She  was  carried  into  Key  West,  where  the  legal  pro- 
ceedings against  her  were  prosecuted  in  th^  District  Court  of  the 
United  States  for  the  District  of  Florida. 

The  minuter  circumstances  of  each  case,  and  the  points  of 
fact,  as  well  as  law,  on  which  all  the  cases  turned,  in  this  Court 
and  in  the  Court  below,  are  set  forth  with  such  precision  in  the 
opinions  of  both  Mr.  Justice  Grier  and  Mr.  Justice  Nelson,  thai 
more  than  the  brief  narrative  above  given  does  not  seem  to  be 
necessary. 

The  case  of  the  Amy  Warwick  was  argued  by  Mr.  Bona,  of 
Massachusetts,  for  Libellants,  and  by  Mr.  Bangs,  of  Massachu- 
setts, for  Claimants. 
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The  Crenshaw,  by  Mr.  Fames,  of  Washington  City,  for  Libe- 
lants, and  by  Messrs:  Lord,  Edwards,  and  Donahue,  of  New  York, 
for  Claimants. 

The  Hiawatha,  by  Mr.  Evarts  and  Mr.  Sedgwick,  of  New  York, 
for  Libellants,  and  by  Mr.  Edwards,  of  New  York,  for  Claimants. 

The  Brilliante,  by  Mr.  Eames,  of  Washington  City,  for  Libel- 
lants, and  by  Mr.  Carlisle,  of  Washington  City,  for  Claimants. 

One  argument  on  each  side  is  all  that  can  be  given.  Those 
of  Mr.  Dana  and  Mr.  Carlisle  have  been  selected,  not  for  any 
reason  which  implies  that  the  Reporter  has  presumed  to  pro- 
nounce judgment  upon  their  merits  as  compared  with  those  of 
the  other  distinguished  counsel,  but  because  they  came  to  his 
hands  in  a  form  which  relieved  him  of  the  labor  which  the 
others  would  have  cost  to  re- write  and  condense  them. 

Mr.  Carlisle.  The  Brilliante  is  a  regularly  registered  Mexi- 
can ship.  Her  principal  owner,  although  a  Mexican  citizen 
by  birth,  had  been  naturalized  in  the  United  States.  He  was, 
before  and  at  the  time  of  the  seizure,  the  United  States  Consul  at 
the  port  of  Campeche,  a  port  on  the  coast  of  Mexico.  The 
vessel  was  seized  by  the  United  States  ship  Massachusetts,  in 
Biloxi  Bay,  north  of  Ship  Island,  between  Pas  Oritien  and  Pas- 
cagoula  Bay,  on  the  23d  of  June,  1861. 

She  had  sailed  from  New  Orleans,  with  a  cargo  of  six  hundred 
barrels  of  flour,  put  on  board  there  about  the  16th  of  that  month, 
four  hundred  barrels  for  the  house  of  the  claimant,  (American 
Consul  at  Campeche,)  and  the  residue  for  the  Mexican  house  of 
Ybana  &  Donde,  at  Sisal,  also  a  port  on  the  coast  of  Mexico ;  to 
which  houses  it  was  respectively  consigned,  they  being  owners 
of  the  same,  in  these  proportions. 

I.  There  was  no  actual  breach.    The  question  is  of  intent 

At  the  time  of  the  seizure,  the  Brilliante  was  lying  at  anchor 
in  Biloxi  Bay,  and  had  so  lain  at  anchor  twenty-four  hours  or 
more.    "She  came  out  from  New  Orleans  and  anchored  ip 
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Biloxi  Bay,  so  as  to  be  able  to  communicate  with  one  of  the 
blockading  vessels,  but  did  not  see  any  vessel  of  war.  On  the 
next  day,  on  which  the  vessel  was  seized,  the  sea  was  too  rough 
to  go  on  board  the  Massachusetts,  which  was  lying  in  sight" 

Mr.  Freciat,  the  claimant,  "  wished  to  go  on  board  one  of  the 
blockading  vessels,  to  see  if  he  could  get  a  permit  to  go  out  to 
sea ;  otherwise  he  intended  to  have  returned  with  the  vessel  to 
New  Orleans."  (Deposition  of  the  said  Freciat,  taken  in  pre- 
paratory, Record,  p.  11.)  He  was  returning  to  Gampeche,  "to 
attend  to  the  duties  of  his  office  (U.  S.  Consul,)  and  business 
generally."  On  going  to  New  Orleans,  he  had  a  letter  from  the 
Commander  of  the  Brooklyn,  one  of  the  blockading  squadron, 
to  the  Commander  of  the  Niagara,  another  of  them,  forwarding 
him  to  Mobile,  where  his  son  was  at  school,  and  whom  he  desired 
to  take  home.  The  passengers  and  crew  mutinied,  and  refused 
to  go  to  Mobile.  The  mate,  taking  control,  steered  for  New 
Orleans,  where  the  vessel  arrived,  and  the  crew  were  discharged. 
These  facts  appear  from  the  declarations  in  preparatorio.  The 
libel  and  decree  are  exclusively  founded  on  the  alleged  attempt 
to  leave  New  Orleans.  The  claimant  had  a  right  to  expect  that 
his  application  to  return,  although  sailing  from  New  Orleans 
would  have  been  granted ;  or,  if  not  granted,  that  he  would 
have  been  allowed  the  option  of  going  back  to  New  Orleans: 
which  he  declares,  on  his  examination,  was  his  intention,  if  not 
permitted  to  return  to  Campeohe.  He  swears  that  he  had  ne 
intention  to  violate  the  blockade.  There  is  nothing  to  contradict 
him,  but  everything  corroborates  his  declaration.  He  was  at 
anchor  twenty-four  hours,  and  a  considerable  portion  of  that 
time  in  sight  of  one  of  the  blockading  vessels,  which  the  evidence 
shows  he  could  not  safely  attempt  to  reach  in  consequence  of 
the  state  of  the  weather.  Before  that  period  there  is  nothing  to 
show  that  he  might*' hot  have  run  the- blockade  safely ;  nor  is 
there  any  reason  suggested  or  supposable  why  he  cast  anchor, 
excepv  that  he  had  no  intent  to  violate  the  blockade.  His 
public  character  as  United  States  Consul,  and  the  facts  before 
referred  to,  go  in  confirmation  of  this. 

But  chiefly,  the  terms  of  the  President's  proclamation  insti 
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tating  this  so-called  blockade,  are  important  to  be  considered 
upon  this  question  of  intent.  The  condition  of  things  was  un- 
precedented. From  the  nature  and  structure  of  our  peculiar 
system  of  government,  it  could  have  had  no~precedent.  The 
co-existence  of  Federal  and  State  sovereignties,  and  the  double 
allegiance  of  the  people  of  the  States,  which  no  statesman  cr 
lawyer  has  doubted  till  now,  and  which  this  Court  has  repeat- 
edly recognized  as  lying  at  the  foundation  of  some  of  .its  most 
important  decisions;  the  delegation  of  special  and  limited 
powers  to  the  Federal  Government,  with  the  express  reservation 
of  all  other  powers  "to  the  States  and  the  people  thereof"  whc 
created  the  Union  and  established  the  Constitution ;  the  power* 
proposed  to  be  granted  and  which  were  refused,  and  the  general 
course  of  the  debates  on  the  constitution ;  all  concurred  in  pre* 
senting  this  to  the  President  as  a  case  .of  the  first  impression. 
Assuming  the  power  to  close  the  ports  of  the  seceded  States,  he 
evidently  did  so  with  doubt  and  hesitation.  If  the  power  be 
conceded  to  him,  it  cannot  be  denied  that  he  might  modify  the 
strict  law  of  blockade,  and  impose  a  qualified  interruption  of 
commerce.  He  might  well  have  doubted  whether,  under  the 
Constitution  which  he  had  sworn  to  support,  a  state  of  war 
could  exist  between  a  State,  or  States,  and  the  Federal  Union ; 
whether,  when  it  ceased  to  be  insurrection,  and  became  the 
formal  and  deliberate  act  of  State  sovereignty,  his  executive 
powers  extended  to  such  an  exigency.  Certainly,  the  words  of 
the  Acts  of  Congress  authorizing  him  to  use  the  navy  did  not 
embrace  such  a  case.  It  was  not  quite  certain  that  it  had 
assumed  this  imposing  shape.  The  President,  so  late  as  his 
message  of  July,  was  confident  that  it  had  not  He  believed 
that  the  State  sovereignties  had  been  usurped  by  discontented 
leaders  and  a  factious  and  inconsiderable  minority.  With  the 
information  laid  before  him,  he  declared  that  these  seceded 
States  were  full  of  people  devoted  to  the  Union.  Well,  there- 
fore, might  he  hesitate  to  exercise,  even  if  he  supposed  himself 
to  possess,  the  power  of  declaring  or  "  recognizing"  a  state  of 
war.  His  powers  in  cases  of  insurrection  or  invasion  were  clear 
and  undoubted.  He  had  th^  army,  the  navy,  and  the'  militia  of 
vol.  n.  41 
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the  States  (the  United  States  having  no  militia  except  in  the 
federal  territories)  confided  to  his  command,  sub  modo. 

But  insurrection  is  not  war ;  and  invasion  is  not  war.  The 
Constitution  expressly  distinguishes  them,  and  treats  them  as 
wholly  different  subjects.  But  this  belongs  to  a  subsequent 
question  in  the  argument.  It  is  now  referred  to  as  bearing 
upon  the  construction  of  the  proclamation,  and  consequently 
upon  the  question  of  intent  to  break  a  blockade.  It  is  true  that 
the  proclamation  calls  it  a  blockade.  But  the  message  speaks 
of  it  as  proceedings  "  in  Uic  nature  of  a  blockade?  And  the  pro- 
clamation itself,  by  its  terms  and  provisions,  substantially  con- 
forms to  the  latter  description.  It  -founds  itself  upon  the  exist- 
ence of  "an  insurrection"  It  pronounces  the  disturbance  to  be 
by  "a  combination  of  persons."  It  proceeds  upon  the  Acts  of 
Congress  provided  for  "insurrections"  by  "combinatwns  of 
persons"  It  declares  that  the  executive  measures  are  provi- 
sional and  temporary  only,  "  until  Congress  shall  have  assembled 
and  deliberated  upon  the  said  unlawful  proceedings"  It  requires 
the  seceded  States  to  disperse,  and  return  peaceably  "  to  their 
respective  place  of  abode  in  twenty  days." 

"  These  "  combinations  of  persons,"  and  these  "  unlawful  pro- 
ceedings," are  not  at  all  recognized  as  presenting  a  ease  for 
belligerent  rights  and  obligations.  Naturally  and  prudently, 
the  President  did  not  assume  to  proclaim  a  strict  blockade, 
with  the  extreme  rights  which  obtain  between  belligerents,  and 
with  the  corresponding  rights  of  neutrals.  He  first  called  out 
the  militia  of  the  Skates,  as  such.  He  then  used  the  army  and 
the  navy,  under  the  Act  of  1807.  But  he  knew  that  this  was 
not  war.  It  was  the  suppression  of  insurrection.  Consequently, 
in  this  use  of  the  navy,  he  did  not  contemplate  capture  jure  bellL 
Long  after  the  period  involved  in  this  case,  he  maintained  Ao  all 
the  civilised .  world,  (see  Mr.  Seward's  diplomatic  correspon 
deuce,  1861,)  that  to  attribute  anything  of  belligorent  right  to 
these  "  combinations  of  persons"  and  these  "  unlawful  proceedings," 
was  an  outrage  and  an  offence  to  the  United  States.  In  effect* 
bis  position  was  that  it  was  purely  a  municipal  question ;  and, 
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of  course  there  could  be  no  blockade,  in  the  international  senae> 
and  no  capture  jure  belli. 

Accordingly,  the  proclamation  threatens  not  the  regular  pio 
ceedings  of  a  prize  Court,  but  "  such  proceedings  as  may  be  deemed 
Kidvisable."  And  these  proceedings  are  to  follow  upon  a  seizure 
to  be  made  in  the  precise  and  only  case  where  a  vessel  shall 
have  attempted  to  enter  or  leave  a  port,  and  shall  have  been 
''duly  warned  by  the  commander  of  one  of  the  blockading 
vessels,  who  will  endorse  on  her  register  the  fact  and  date  of 
such  warning ;  and  if  the  same  vessel  shall  again  attempt  to  enter 
or  to  leave,"  &e.,  then  these  undeseribed  proceeding  shall  take 
place. 

Under  these  circumstances,  upon  the  question  of  intent,  it  is 
submitted  that  the  case  is  with  the  claimant. 

But  II.  The  terms  of  the  proclamation,  assuming  it  to  have 
intended  a  blockade,  (jure  belli,)  excuse  this  vessel  and  cargo. 
The  only  authority  necessary  td  be  referred  to  here  is  the  case 
of  Md.  Ins.  Co.  vs.  Woods,  (6  Cr.,  49,)  decided  by  this  Court  It 
is  to  be  argued  from,  a  fortiori.  The  qualified  blockade,  by  a 
belligerent,  was  recognized.  Notoriety  of  blockade  in  fact,  and 
perhaps  actual  knowledge,  are  admitted  in  that  case.  But 
because  a  special  warning  off  was  provided  for  in  this  notice  of 
the  blockade,  restoration  was  decreed.  This  Court  said  there, 
that  they  could  not  perceive  the  reasons  for  this  modification. 
Nevertheless,  they  held  it  imperative.  Here,  the  reasons  are 
apparent. 

III.  This  seizure  took  place  before  Congress  had  convened  to 
act  in  the  premises.  It  was  made  during  that  period  when  the 
President,  casting  about  among  doubtful  expedients,  had  used 
the  navy,  under  the  Acts  of  Congress  for  suppressing  insurrec- 
tion and  repelling  invasion,  and  had  used  this  force  "  in  the  nature 
of  a  blockade."  It  is  denied  that  during  this  period  there  waa 
wab,  or  that  the  rights  and  obligations  of  war,  either  under  the 
municipal  or  international  law,  had  arisen.  Of  consequence, 
blockade  and  the  prize  jurisdiction  could  not  have  existed.  The 
question  here  is,  how  can  the  United  States,  under  the  Constitu- 
tion, be  involved  in  war?    And,  to  admit  for  a  moment  a 
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ofcodern  question,  who  has  the  power  to  accept,  recognise,  or 
admit  a  state  of  war,  so  that  such  a  status  will  affect  the  people 
of  the  States,  and  foreign  nations  and  their  subjects,  with  the 
consequences  of  war,  municipally  and  internationally?  How  are 
treaties  suspended  or  abrogated  ?  When  are  citizens  residing 
in  the  several  States  placed  in  the  condition  of  alien  enemies,  or 
of  persons  (nolens  volens)  identified  with  the  Territory  of  a  pubho 
enemy,  in  a  state  of  public  war,  whether  foreign  or  civil  ? 

And,  again,  if  this  was  not  toar,  in  any  legal  sense,  who  ha* 
the  power  of  closing  a  port  of  entry  of  the  United  States  against 
the  trade  of  a  foreign  nation,  to  whom  all  ports  of  entry  are 
open  by  treaty  ?  This  vessel  and  her  cargo  were  wholly  Mexi 
can.  The  Port  of  New  Orleans  was  a  port  of  entry,  open  to 
her,  for  ingress  and  egress,  and  for  all  lawful  commerce.  How 
was  it  closed  ?  It  is  clear  that  it  was  not  closed  by  legislation. 
Nor  was  the  Treaty  with  Mexico,  which  might  have  been  sus- 
pended or  abrogated  by  Act  of  Congress,  (being  only  the 
u  supreme  law  of  the  land,"  in  the  same  sense  with  such  acts,)  in 
any  degree  disturbed  by  the  National  Legislature. 

Now,  this  decree  of  condemnation  could  only  be  founded 
upon  one  of  two  alternatives :  seizure  under  the  municipal  law, 
or  capture  under  the  international  law,  for  violation,  or  attempt 
at  violation,  of  a  blockade. 

It  is  plain  that  there  was  no  municipal  law  by  which  it  could 
be  justified.  The  President  cannot  make,  alter,  or  suspend  "the 
supreme  law  of  the  land ;"  and  this  condemnation  rests  solely 
upon  his  authority. 

IV.  Was  it  capture?  Blockade  is  a  belligerent  right  There 
must  be  war,  before  there  can  be  blockade  in  the  international 
sense,  giving  jurisdiction  in  prize.  There  may  be  an  interrup- 
tion of  commerce,  "in  the  nature  of  a  blockade."  But  this  is  the 
exercise  of  the  legislative  power,  and  is  purely  municipal.  The 
distinction  is  plainly  shown  in  Rose  ys.  Himely,  (4  Cr.,  272). 
But  this  legislative  power  does  not  reside  in  the  President.  The 
Constitution,  in  its  first  section,  lays  the  comer-stone  of  the 
edifice  it  was  erecting,  declaring  that  "all  legislative  powers 
herein  granted  shall  be  vested  in  a  Congress  of  the  United  States 
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which  shall  consist,"  &c.    Therefore,  it  only  remains  tc  inquire, 
was  there  wart 

But  it  has  been  objected  that  this  question  is  not  open  here 
to  this  foreign  claimant.  This  is  a  mistake.  It  is  a  principle 
of  the  law  of  nations  that  "  the  sovereign  power  of  the  State  has 
alone  the  authority  to  make  war."  Wheat,  on  Captures,  40 ; 
Wildman,  vol.  2,  chap.  1.  And  Vattel  (Lib.  Ill,  cap.  1,  sec.  4) 
says:  "The  sovereign  power  has  alone  the  authority  to  make 
war.  But  as  the  different  rights  which  constitute  this  power, 
originally  resident  in  the  body  of  the  nation,  may  be  separated 
or  limited,  according  to  the  will  of  the  nation,  we  are  to  seek  the 
power  of  making  war  in  the  particular  Constitution  of  each  State? 
And  Bacon  (Ab.  Tit.  Prerogative)  says :  "It  is  intexjura  surrmi 
imperii,  and  in  England  is  lodged  in  the  King ;  though,  as  my 
Lord  Hale  says,  it  ever  succeeds  best  when  done  by  parliamen- 
tary advice." 

The  counsel  for  the  United  States,  speaking  for  the  President, 
take  very  bold  and  very  alarming  positions  upon  this  question. 
One  of  them  testifies,  in  well-considered  rhetoric,  his  amazement 
that  a  judicial  tribunal  should  be  called  upon  to  determine 
whether  the  political  power  was  authorized  to  do  what  it  has 
done.  He  is  astounded  that  he  should  be  required  to  "ask  per 
mission  of  your  Honors  for  the  whole  political  power  of  the 
Government  to  exercise  the  ordinary  right  of  self-defence."  He 
pictures  to  himself  how  the  world  will  be  appalled  when  it  finds 
that  "onevf  our  Courts  "  has  decided  that  "  the  war  is  at  an  end." 
He  tells  us  that  this  is  merely  a  Prize  Court,  and  that  the  Prise 
Court  sits  "by  commission  of  the  sovereign,"  merely  as  "an 
inquest  to  ascertain  whether  the  capture  has  been  made  accord- 
ing to  the  will  and  intent  of  the  sovereign."  That,  all  the  world 
over,  the  Courts  merely  construe  the  acts  of  the  political  power. 
That  war  is  only  "  a  state  of  things."  It  is  the  conflict  of  oppos- 
ing forces,  with  guns  and  swords  and  bayonets,  in  large  num- 
bers ;  and  the  Executive  power  being  actually  engaged  in  such 
conflict,  war  exists  conclusively  for  this  "one  of  our  Courts, w 
sitting  by  "commission  of  the  sovereign." 

Another  of  the  learned  counsel  tells  us  that  "the  sovereign 
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has  assumed  the  responsibility.  His  Prize  Court  has  no  com 
mission  to  thwart  his  purpose,  or  overrule  his  construction  oi 
the  law  of  nations."  And  he  added  a  significant  admonition — 
that  if  "the  pure  and  simple  function  of  the  Prize  Court  be 
transcended,  then  the  Court  is  no  longer  a  Court  of  the  sove- 
reign, but  an  ally  of  the  enemy." 

What  place  is  this,  where  such  thoughts  are  uttered  ?  If  thd 
question  were  asked  literally,  and  the  dull  walls  of  this  old 
Senate  Hall  could  comprehend  and  answer,  they  would  give 
back  in  echoes  the  voices  of  departed  patriots  and  statesmen — 
"this  place  is  sacred  to  the  Constitution  of  the  United  States." 

But  what  tribunal  is  this?  Is  it  "one  of  our  Courts?"  Doe* 
it  sit "  by  commission  of  the  sovereign  ?"  Who  is  its  sovereign? 
and  what  is  its  commission  ?  It  acknowledges  the  same  sove- 
reign, and  none,  other,  that  is  sovereign  of  the  President  and  of 
Congress — the  "respective  States,"  and  "the  people"  thereof 
It  has  the  same  commission,  and  none  other,  which  gives 
authority  to  the  President  and  to  Congress — the  Constitution. 
It  arose  at  the  creation  of  this  Government,  coeval  and  co-ordi 
nate  with  the  Executive  and  Legislature,  independent  of  eithe* 
or  both.  More,  it  was  charged  with  the  sublime  trust  and  dutj 
of  sitting  in  judgment  upon  their  acts,  for  the  protection  of  the 
rights  of  individuals  and  of  States,  whenever  "a  case"  should 
oome  before  it,  as  tins  has  come,  challenging  the  Constitutional 
authority  of  such  acts. 

This  is  a  Government  created,  defined,  and  limited  by  a 
written  Constitution,  every  article,  clause,  and  expression  in 
which  was  pondered  and  criticised,  as  probably  no  document  in 
the  affairs  of  men  was  ever  before  tested,  refined,  and  ascer- 
tained. It  is  the  office  of  this  Court,  as  an  organic  clement  of 
the  Government,  to  construe  this  Afat/na  Charta,  and  to  bring  all 
cases  which  come  before  it  to  this  test.  So  that,  as  well  by  the 
peculiar  quality  of  this  Court,  as  by  the  clear  doctrine  of  the 
law  of  nations,  the  question  is  here  to  be  put  and  answered,  was 
there  tear  t  Not,  was  there  "  a  state  of  things  "  involving  in  point 
of  fact  all  the  deadly  machinery,  and  all  "  the  pomp  and.  circum- 
stance" of  war :  but,  had  "  the  sovereign  power  of  the  Stele 
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deolared  war ;  declared  that  it  should  exist,  or  that,  by  the  act 
of  an  enemy,  it  did  already  exist ;  war  with  its  legal  incidents 
municipal  and  international  ? 

In  this  first  great  experiment  of  a  written  Constitution,  of 
course  it  was  explicitly  and  exclusively  declared,  in  words  as 
plain  as  language  affords,  where  this  tremendous  power  should 
reside.  To  Congress  is  entrusted  the  power  "to  declare  war, 
grant  letters  of  marque  and  reprisal,  and  make  rules  concerning 
captures  on  land  and  water."    Art.  I.,  sec.  8,  par.  11. 

It  is  not  pretended  that  at  the  time  of  this  so-called  capture, 
Congress  had  declared  that  there  should  be  war,  or  that  war 
existed,  or  had  in  any  manner  dealt  with  the  question  of  war. 
The  "state  of  things"  which  the  counsel  for  the  Government 
call  "war,"  had  arisen  in  vacation.  But  the  Constitution  had 
expressly  provided  for  this  case,  and  plainly  distinguished  it 
(torn  "  war."  This  necessity  for  national  defence  or  offence,  by 
military  force,  might  arise  by  "  insurrection  or  invasion.11  The 
former  is  domestic,  the  latter  foreign  violence.  But  even  in  this 
latter  case,  namely,  an  invasion  by  a  foreign  nation,  in  itself  an 
act  of  war  by  that  nation,  the  Constitution  did  not  depart  from 
its  inexorable  rule  that  the  country  could  only  be  involved  in 
the  legal  consequences  of  war  by  Act  of  Congress.  It  contem- 
plated temporary  measures  by  the  Executive.  It  authorized 
Congress  "to  provide  for  calling  forth  the  militia  to  execute  the  latos 
of  the  Union,  suppress  insurrections,  and  RBPEL  invasions."  Art. 
I.,  sec.  8,  par.  15.  So  that,  side  by  side,  the  two  cases  are  dis- 
tinctly provided  for ;  the  power  to  suppress  insurrections  and 
repel  invasions,  which  Congress  might  delegate  to  the  President 
by  a  general  law  (as  it  did);  and" the  power  to  put  the  country 
in  the  state  of  war,  which  was  limited  to  Congress  alone,  acting 
upon  the  particular  case. 

But  it  has  been  maintained  thai  the  Acts  of  Congress  passed 
subsequently  to  thtfdfr  geieures,  have  by  retroaction  recognized 
and  validated  a  previous  state  of  war.  This  is  utterly  incon 
sistent'with  the  idea  of  a  Government  created  by  written  Con 
stitution.  To  affirm  that  when  a  careful  and  scrupulous  distri- 
bution of  powers  has  been  made  between  the  three  griat  depart 
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tnents  of  free  Government,  either  one  may  exercise  the  powers 
of  the  other,  and  that  a  subsequent  cession  or  approval  by  the 
competent  power  will  validate  the  act,  is  to  convert  the  Consti- 
tution into  a  mere  shadow.  The  maxim  between  private  prin- 
cipal and  agent,  "omnis  ratihibitio,"  Ac,  cannot  apply.  The 
supposed  "  ratihibitio  "  is  not  by  the  principal  who  speaks  in  the 
Constitution,  but  by  another  agent  of  the  principal  having  no 
right  to  delegate  the  special  power.  The  matter  then  comes 
back  necessarily  to  the  pure  question  of  the  power  of  the  Pre- 
sident under  the  Constitution.  And  this  is,  perhaps,  the  most 
extraordinary  part  of  the  argument  for  the  United  States.  It  is 
founded  upon  a  figure  of  speech,  which  is  repugnant  to  the 
genius  of  republican  institutions,  and,  above  all,  to  our  written 
Constitution.  It  makes  the  President,  in  some  sort,  the  imper- 
sonation of  the  country,  and  invokes  for  him  the  power  and 
right  to  use  all  the  force  he  can  command,  to  "save  the  life  of  the 
nation"  The  principle  of  self-defense  is  asserted ;  and  all  power 
is  claimed  for  the  President.  This  is  to  assert  that  the  Constitu- 
tion contemplated  and  tacitly  provided  that  the  President  should 
lie  dictator,  and  all  Constitutional  Government  be  at  an  end, 
whenever  be  should  think  that  "the  life  of  the  natioa"  is  in 
danger.  To  suppose  that  this  Court  would  desire  argument 
against  such  a  notion,  would  be  offensive. 

It  comes  to  the  plea  of  necessity.  The  Constitution  knows  do 
tuch  word.  When  it  pronounced  its  purpose  "  to  form  a  perfect 
Union,  establish  justice,  secure  domestic  tranquillity,  provide  for 
the  common  defense,  promote  the  general  welfare,  and  secure  the 
blessings  of  liberty  to  ourselves  anc(  our  posterity,"  it  declared 
that  to  these  ends  the  people  (Jid  "ordain  and  establish  f&utjCho- 
sttiution."  In  this  form,  and  by  these  meansy  and  hjt]&#j#n 
bution  of  powers,  and  not  otherwise,  dj^L  $fly  provide  for  these 
ends;  and  they  excluded  ^11  other*  Another  means  and 
powers  are  not  Constitutional,  but  revolutionary. 

The  whole  matter  comes,  then,  to  a  few  propositions.  To 
justify  this  condemnation,  there  must  have  been  war  at  the  time 
of  ibis  so-called  capture;  not  war  as  the  old  essayists  describe 
Ut  beginning  with  the  war  between  Cain  and  Abel ;  not  a  fight 
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between  two,  or  between  thousands;  not  a  conflict  carried  on 
with  these  or  those  weapons,  or  by  these  or  those  numbers  of 
men;  but  war  as  known  to  international  law — war  carrying 
with  it  the  mutual  recognition  of  the  opponents  as  belligerents ; 
giving  rise  to  the  right  of  blockade  of  the  enemy's  ports/  and 
affecting  all  other  nations  with  the  character  of  neutrals,  until 
they  shall  have  mixed  themselves  in  the  contest  War,  in  this, 
the  only  sense  important  to  this  question,  is  matter  of  liw,  and 
not  merely  matter  of  fact. 

But  the  Constitution,  providing  specially  not  only  for  armed 
opposition  to  the  law,  and  for  insurrection,  (embracing  its  largest 
proportions,)  but  also  for  invasion  by  a  foreign  enemy,  treats  as 
totally  distinct  the  question  of  war.  It  contemplates  all  these 
contingencies.  For  the  execution  of  the  law,  for  insurrection, 
and  for  invasion,  (an  act  of  war,)  Congress  provided  by  the  Acts 
of  1792, 1795,  and  1807. 

For  the  case  of  war,  that  is,  to  put  the  country  in  a  state  of 
war,  with  the  municipal  and  international  incidents  of  war,  Con- 
gress did  not  provide ;  because  the  Constitution  confided  that 
case  to  Congress,  as  exclusively  and  without  power  of  delega- 
tion, as  it  granted  the  judicial  power  to  this  Court  and  such 
inferior  tribunals  as  Congress  might  create.  Congress  had  not 
declared  war  to  begin,  or  to  exist  already,  at  the  date  in  ques 
tion.  Therefore,  war  did  not  exist ;  blockade  did  not  exist ; 
and  there  could  be  no  capture  for  breach  of  blockade,  or  intent 
to  break  it. 

The  power  of  the  Executive  in  respect  of  insurrection  and 
invasion  is  derived  from  the  Constitution,  and  cannot  transcend 
the  limits  and  provisions  imposed  by  that  instrument.  The 
President  is  Commander-in-Chief  of  the  Army  and  Navy.  He 
may  use  these  forces  in  case  of  opposition  to  the  laws,  insurrec- 
tion, or  invasion,  as  Congress  has  provided.  But  when  he  has 
thus  used  the  whole  force  of  the  nation,  he  has  only  used  a 
power  which  Congress  is  authorized  to  confer  upon .  him  in  the 
special  cases  enumerated  in  the  Constitution.  War  is  reserved 
to  the  judgment  of  Congress  itself,  upon  the  actual  case  arisen. 

The  idea  of  retroaction,  validating  the  usurpation  of  authority 
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is  incompatible  with  the  theory  of  this  Government,  founded 
upon  a  written  Constitution  distributing  with  exactness  the 
powers  which  it  confers. 

Mr.  Dana.  The  ease  of  the  Amy  Warwick  presents  a  single 
question,  which  may  be  stated  thus :  At  the  time  of  the  capture, 
was  it  competent  for  the  President  to  treat  as  prize  of  war  pro- 
perty found  on  the  high  seas,  for  the  sole  reason  that  it  belonged 
to  persons  residing  and  doing  business  in  Richmond,  Virginia? 

There  are  certain  propositions  applicable  to  war  with  acknow 
lodged  foreign  nations,  which  must  first  be  established.     An 
examination  of  the  reasons  on  which  those  propositions  reel' 
will  aid  in  determining  whether  the  propositions  are  also  appli 
cable  to  internal  wars.    The  general  rule  may  be  stated  thus: 

Property  found  on  the  high  seas,  subject  to  the  ownership 
and  control  of  persons  who  themselves  reside  in  the  territory  of 
the  enemy,  and  thus  subject  to  the  jurisdiction  and  control  of 
the  enemy,  is  liable  to  capture  as  prize  of  war.  (Wheaton's  Int 
Law,  429,  400);  (1  Kent's  Comm.  66-80,  74-77);  (3  Phillimore's 
Int.  Law,  §  86,  483,  484);  Halleck's  Int.  Law,  470-2,  701);  The 
Amy  Warwick,  (24  Law  Rep.,  835);  The  Amy  Warwick,  (24  Law 
Rep.,  494);  Venus,  (8  Or.  280);  Sally,  (8  Cr.  884);  Frances,  (8 
Cr.  868);  Bella  Guidita,  (1  Rob.  207);  Gerasimo,  (11  Moore  Pr. 
G.86 ;  Aina,  (38  Sng.  Law  &  Eq.  R.  600) ;  Abo,  (29  Eng.  Law  A 
Eq.  R.  694);  Industrie,  (38  Eng.  Law  &  Eq.  R.  572);  Ida, 
(Spinke's  R.  83);  Baltic,  (11  Moore's  Pr.  C.  Ill);  Brown  n. 
United  States,  8  Granch,  110),  The  SaUis  Jackson,  (Bette,  JO; 
The  If.  Carolina,  (Betts,  J.);  Pioneer,  (Bette,  J.);  Crenshaw, 
(Bette,  J.);  (ten.  Green,  (Bette,  J.);  Chester,  (2  Dall.  41);  Thirty 
hdds.  sugar,  (9  Cr.  191) ;  Betsey,  (2  Or.  64) ;  Motley  v*  Shotted 
(8  Cr,  488) ;  Livingstone  vs.  M  I.  Co.,  (7  Cr.  606) ;  BeeoU,  (I  Boh. 
(208,  n.);  Lady  Jane,  (Rob.,  202);  Hoop,  (1  Rob.,  198);  Indian 
Chief,  (8  Rob.,  12):  Damus,  (4  Rob.,  256  n.);  Anna  Odherina, 
(4  Rob.,  107) ;  President,  (6  Rob.,  277);  The  Meaco,  (Grier,  J.) ; 
The  Marathon,  (Grier,  J.);  The  Amelia,  (Grier,  J.);  Mdw 
Barnard,  (Bette,  J.);  S.  Independence,  (Sprague    J.);  Victoria 
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(Sprague,  J.);    Charlotte,  (Sprague,  J.);   Gen.  ParVuU,  (CM 

walader,  J.) 

The  above  eases  will  be  found  to  sustain  the  following  propo- 
sir  ions  which  I  suppose  will  not  be  controverted,  as  applicable 
u»  cases  of  war  with  a  recognized  foreign  power,  and  therefore 
are  not  elaborated. 

First,  It  is  immaterial  in  such  case,  whether  the  owner  of  the 
property  has  or  has  not  taken  part  in  the  war,  or  given  aid  or 
comfort  to  the  enemy,  under  whose  power  he  resides. 

Second.  It  is  immaterial"  whether  he  be  or  be  not,  by  birth  or 
naturalization,  a  citizen  or  subject  of  the  enemy ;  and  if  he  be, 
whether  he  be  loyal  to  his  sovereign,  or  in  sympathy  with  and 
actually  aiding  the  capturing  power. 

Third.  He  may  be  a  subject  of  a  neutral  sovereign.  He  may 
even  be  a  special  and  privileged  resident,  as  consul  of  a  neutral 
power.  Still,  if  property  subject  to  his  ownership  and  control, 
while  he  so  resides,  is  found  at  sea,  engaged  in  commerce,  though 
it  be  lawful  commerce  with  neutrals,  it  comes  under  the  rule. 
Its  capture  is  one  of  the  justifiable  modes  of  coercing  the  enemy 
with  whom  he  resides. 

Fourth.  The  owner  may  even  be  a  citizen  of  the  country 
making  the  capture ;  and  there  may  be  no  evidence  that  he  is 
disloyal  to  his  own  country,  or  that  his  residence  with  the 
enemy  is  not  accidental  or  forcible.  These  are  immaterial  in 
quiries.  The  loss  to  him  is  immaterial,  in  the  judicial  point  of 
view.  The  recognized  right  to  coerce  the  enemy  power  affects 
the  property,  as  it  was  situated  when  captured.  The  Court  can 
look  no  farther.  It  is  a  political  question  whether  the  exercise 
of  the  right  shall  be  insisted  on. 

Fifth.  It  is  not  necessary  to  show  that  the  property  in  the 
particular  case,  if  not  captured,  or  if  restored,  would  in  fact  have 
benefitted  the  enemy,  and  that  its  capture  would  tend  to  the 
injury  of  the  enemy.  The  laws  of  war  go  by  general  rules. 
Property  in  a  certain  predicament  is  condemned,  the  general  rule 
being  founded  on  the  experience  and  concession  that  property 
so  pituated  is  or  may  be  useful  to  the  enemy  in  the  war,  and  that 
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the  right*  of  neutrals  and  the  < 
its  capture. 

Sixth.  Is  is  not  necessary  that  the  piupeUi  shall  he  at  the 
time  on  a  voyage  to  or  from  the  enemy's  country.  Tne  reason 
for  the  rule  ordinarily  seems  stronger  where  the  voyage  ia 
directly  to  the  enemy  3  country,  so  that  bat  for  the  captnre  it 
would  hare  been  actually  subject  to  his  eontroL  Bnt  the  rale 
is  the  same,  whereter  the  vessel  is  bound.  We  have  a  right  to 
prevent  commerce  and  its  gains  on  the  part  of  peisuns  residing 
in  the  territory  of  the  enemy.  And  if  the  owner  ia  friendly  to 
the  power  nnder  which  he  liven,  the  proceeds,  subject  to  order 
in  a  foreign  port,  may  be  especially  useful  to  that  power. 

I  will  now  proceed  to  an  examination  of  die  i 
the  preceding  propositions  rest,  and  afterwards  consider ' 
those  reasons  are  not  equally  applicable  to  an  internal 

Was  is  simply  the  exercise  of  force  by  bodies  politic,  or 
bodies  assuming  to  be  bodies  politic,  against  each  other,  for  the 
purpose  of  coercion.  The  ineans  and  modes  of  doing  this  are 
called  belligerent  powers.  The  customs  and  opinions  of  modern 
civilization  have  recognized  certain  modes  of  coercing  the  power 
you  are  acting  against  as  justifiable.  Injury  to  private  persons 
or  their  property  is  avoided  as  far  as  it  reasonably  can  be, 
Wherever  private  property  is  taken  or  destroyed,  it  is  because 
it  is  of  such  a  character,  or  so  situated,  as  to  make  its  captnrn  a 
justifiable  means  of  coercing  the  power  with  which  you  are  at 
war.  For  war  is  not  upon  the  theory  of  punishing  individuals 
for  offences,  on  the  contrary  (except  for  violations  of  rules  of 
war),  it  ignores  jurisdiction,  penalties  and  crimes,  and  is  only  a 
system  of  coercion  of  the  power  you  are  acting  against 

If,  then,  the  hostile  power  has  title  or  direct  interest  in  the 
property,  as  if  it  is  public  property,  it  is,  of  course,  liable  to 
capture. 

If  the  property  is  of  a  character  ordinarily  used  in  war,  and 
in  the  possession  of  that  power,  or  on  its  way  to  his  possession, 
it  is  liable  to  capture.  In  such  case  it  ia  immaterial  in  whom  is 
the  title. 

The  hostile  power  has  an  interest  in  the  private  property  of 
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all  persons  living  within  its  limits  or  control;  for  such  property 
is  a  subject  of  taxation,  contribution,  confiscation  and  use,  with 
or  without  compensation.  But  the  humanity  of  modern  times 
has  abstained  from  the  taking  of  private  property  not  liable  to 
use  in  war,  when  on  land.  Some  of  the  reasons  for  this,  are* 
the  infinite  varieties  of  its  character,  the  difficulty  of  discrimi 
nating  among  these  varieties,  the  need  of  much  of  it  to  support 
the  life  of  non-combatant  persons  and  animals,  and,  above  all, 
the  moral  dangers  attending  searches  and  captures  in  households. 
But  on  the  high  seas,  these  reasons  do  not  apply.  Strictly 
personal  effects  are  not  taken.  Merchandise  sent  to  sea,  is  sent 
voluntarily,  embarked  by  merchants  on  an  enterprise  of  profit 
taking  the  risks,  is  in  the  custody  of  men  trained  and  paid  foi 
the  business,  and  its  value  is  usually  capable  of  compensation  in 
money.  The  sea  is  res  omnium.  It  is  the  common  field  of  war, 
as  well  as  of  commerce.  The  object  of  maritime  commerce  is 
the  enriching  of  the  owner  by  the  transit  over  the  common  field* 
and  it  is  the  most  usual  object  of  revenue  to  the  power  under 
whose  .government  the  owner  resides. 

For  these  and. other  reasons,  the  rule  of  coercion  by  capture  is 
applied  to  private  property  at  sea.  *  If  ti^e  power  with  which  you 
are  at  war  has  such  on  interest  in  its  transit,  arrival  or  existence,  as 
to  make  its  capture  one  of  the  fair  modes  of  coercion,  you  may  take 
it.  The  reason  why  you  may  capture  it  is  that  it  is  a  justifiable 
mode  of  coercing  the  power  with  which  you  are  at  war.  The  fact 
which  makes  it  a  jiistifiable  mode  of  coercing  that  power,  is  that  the 
owner  is  residing  under  his  jurisdiction  and  control. 

It  is  therefore  evident,  from  this  course  of  reasoning,  that  the 
capture  in  case  of  enemy  property  does  not  rest  at  all  on  any  actual 
or  constructive  criminality  or  hostility  of  the  owner. :  Suppose  him 
to  be  a  neutral,  he  has  a  right  to  reside  with  your  enemy,  and 
trade  to  and  from  thence,  as  against  all  your  laws  and  the  laws 
of  war.  If  he  is  a  loyal  subject  of  your  own,  and  is  accidentally 
or  forcibly  detained  in  your  enemy's  country,  and  even  is 
struggling  to  get  away,  his  property  is  liable  to  capture,  on  this 
general  principle.  It  is  for  the  politioJ.  power  alone  to  say 
whether  it  will  forego  the  condemnation     The  Courts  must 
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adjudicate  it  to  be  a  lawful  prize.  If  lie  be  a  born  and  willing 
subject  of  your  enemy,  your  right  to  capture  is  none  the  greater 
nor  is  the  legal  reason  for  the  capture  different,  though  the 
reason  may  be  more  gratifying  to  the  moral  sense,  and  the 
capture  more  satisfactory.  If  the  trader  residing  there  is  suspected 
of  disaffection  to  that  power,  and  of  affection  for  you,  his  property 
is  all  the  more  likely  to  be  subjected  to  contributions,  if  not 
actual  confiscation  by  your  enemy.  He  is  not  his  own  master, 
still  less  the  master  of  his  property.  He.  and  it  aTe  under  your 
enemy's  jurisdiction  and  control.  You  may  capture  it  and 
refuse  to  restore  it  to  the  claimant,  while  he  so  resides  and  the 
war  lasts,  even  if  you  compensate  or  remunerate  him  afterwards: 
But  that  is  a  political  question.  The  Courts  can  only  condemn 
it,  if  the  political  power  asks  for  its  condemnation. 

Such  being  the  rules  applicable  to  external  wars,  and.  such 
the  reasons  on  which  the  rules  rest,  we  come  to  the  question 
whether  they  are  not  equally  applicable  to  internal  wars? 

But,  first,  the  following  general  rule  is  established  on 
authority. 

In  internal  wars,  it  is  competent  for  the  sovereign  to  exercise 
belligerent  powers  generally.  Rose  vs.  ffimely,  (4  Cranch,  272) ; 
Cherriot  vs.  Foussett,  (8  Binney,  253);  Dobrie  vs.  Napier,  (3 
Scott,  225) ;  Santissima  Trinidad,  (7  Wheat.,  806) ;  United  Slates 
vs.  Palmer,  (8  Wheat.,  635) ;  (Wheaton's  International  Law,  p. 
363,  5) ;  (Grotius  de  Jure  Belli,  Prol.  sec.  25) ;  Burlamaqui,  (N. 
k  P.  L.,  268);  2  Rutherf.  Inst.,  503);  (Hay  &  Marriot.  47,  23, 
197,  216,  78,  94,  88) :  Bynk,  L.  of  W.,  (3  Hall's  L.  J.,  p.  11) ;  The 
Admiral,  (Grier,  J.,  Law  Int.,  Sep.  19,  1862);  The  Marathon, 
(Grier,  J.) ;  The  Meaco,  (Grier,  J.) ;  The  Amelia,  (Grier,  J.) ;  Amy 
Warwick,  (24  Law  Rep.,  335,  494) ;  Gen.  Parkhill,  (Cadwalader, 
J.) ;  Tropic  Wind,  (Dunlop,  J.) ;  Hiawatha,  Sallxs  Jackson,  Cren- 
shaw, N.  Carolina,  etc.,  (Betts,  J.) 

None  of  the  above  cited  cases  make  any  distinction  among 
belligerent  powers,  but  treat  them  all  as  equally  open  to  the 
sovereign  in  case  of  internal  war. 

The  reasons  on  which  the  rules  respecting  belligerent  powers 
rest,  are  applicable  to  internal  wars  as  well  as  to  external  wars 


DECEMBER  TERM,  1862. 


Prize  Cases. 


(1.)  The  object  of  the  sovereign  is  to  coerce  the  power  which 
is  organized  against  him,  and  making  war  upcn  him. 

(2.)  This  power  exercises  jurisdiction  and  control  de  facto,  and 
claims  it  de  jure  over  the  territory.  It  compels  obedienoe,  and 
exacts  allegiance  from  all  inhabitants  of  the  territory,  without 
respect  to  their  wishes.  It  compels  each  inhabitant  to  pay  taxes 
and  imposts  upon  his  property,  to  aid  in  the  war,  and  makes  his 
property  liable  to  contribution  or  confiscation.  This  power 
therefore  has  the  same  interest  in  the  merchandise  of  an  inhabi- 
tant of  the  territory  at  sea,  for  the  purposes  of  the  war,  as  if  it 
were  an  acknowledged  sovereign.  And  the  parent  state  has  the 
same  interest  in  the  capture  of  the  property,  for  the  purpose  of 
coercing  the  rebel  power. 

(3.)  The  right  of  the  sovereign  to  capture  it  jure  belli,  is  not 
krived  from  any  actual  or  presumed  disloyalty  or  criminality  of 
the  owner.  It  is  equally  immaterial,  as  in  a  foreign  war,  whether 
the  owner  is  a  citizen,  alien  or  friend.  Whether  in  other 
respects  he  has  taken  part  in  the  war,  or  on  which  aide. 
Whether  the  rebel  power  considers  him  faithful  to  them,  or 
suspects  him,  or  has  him  in  prison  as  a  traitor.  The  test  and 
the  reason  is  the  predicament  of  the  property. 

(4.)  If  the  owner  was  hostile  to  the  de  facto  government  under 
which  he  lives,  and  they  had  actually  declared  the  property  ia 
question  to  be  confiscated,  before  its  capture,  it  would  not  be 
doubted  that  it  was  subject  to  capture.  But  their  laws  and 
rules  respecting  allegiance,  obedience,  contribution,  confiscation 
and  taxation,  govern  and  affect  this  property,  in  fact  (although, 
the  sovereign  will  not  admit  dejure),  so  long  as  it  is  out  of  the 
actual  custody  and  control  of  the  parent  sovereign. 

(5.)  It  does  not  follow  from  his  residence*  that  the  owner  of 
the  property  in  civil  wars,  owes  general  allegiance  to  the  sove- 
reign. He  may  be  an  alien,  or  even  a  mercenary  soldier,  or  a 
political  agent  of  some  power  that  has  recognized  the  rebels  m 
a  nation. 

(6.)  Suppose  a  part  of  a  sovereign's  dominions  are  wrested 
from  him  in  public  war,  ani  his  enemy  establishes  a  eivil  as 
wel?  as  military  government  over  it,  and  claims  it  as  his  own, 
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and  the  local  authorities  and  a  majority  of  the  inhabitants 
acquiesce  in  the  new  dynasty,  and  it  is  established  de  facto\  can 
it  be  doubted  that  it  is  competent  for  the  sovereign  to  capture 
property  of  its  inhabitants,  at  sea,  as  a  means  of  coercion  of  the 
power  possessing  it  ? 

It  is  still  a  political  question  with  the  sovereign/whether  he 
will  capture  such  property,  and  if  condemned,  whether,  after  * 
peace,  he  will  compensate  the  owner,  on  proof  of  merit. 

I  will  now  consider  certain  objections  made  to  the  application 
to  internal  wars  of  the  doctrine  of  enemy's  property. 

(1.)  It  is  objected  that  the  exercise  of  this  power  is  inconsistent 
with  the  claim  to  civil  jurisdiction  over  the  owner. 

Not  more  so  than  in  foreign  war.  There  the  property  of  .a 
subject  is  liable  to  capture,  if  it  is  in  a  certain  predicament,  e.  g. 
if  it  is  the  peculiar  product  of  enemy  territory,  and  exported 
thence,  or  if  the  owner  resides  (however  unwillingly)  in  the 
enemy's  territory  and  under  his  jurisdiction. 

(2.)  It  is  objected  that  so  the  property  of  a  loyal  citizen  may 
be  condemned. 

Not  more  so,  than  in  foreign  war.  The  property  in  the  given 
predicament  may  belong  to  a  loyal  friend  and  subject*  or  an 
indifferent  neutral.  It  is  a  political  question  whether  the  right 
shall  be  exerted  over  all  such  property,  on  reasons  of  general 
policy,  or  whether  exceptions  shall  be  made  in  case  the  owner  - 
so  resident  is  loyal  to  us,  or  sympathizes  with  us. 

(It  is  worthy  of  remark  that  the  sovereign  can  exercise  these 
belligerent  powers  at  first,  if  ever.  The  lapse  of  time  gives  him 
no  new  rights  of  war.  The  recognition  of  the  rebel  state  as 
belligerent  by  foreign  powers,  confers  no  right  on  the  sovereign. 
It  only  recognizes  an  existing  right.  The  recognition  of  rebel 
States  as  sovereign  by  foreign  powers,  confers  on  the  sovereign 
no  new  war  power.  The  moment  he  ceases  to  claim  jurisdiction 
over  the  rebel  territory,  the  war  ceases  to  be  a  civil  war,  and 
becomes  an  international  war. 

The  objections  really  amount  to  this,  that  war  powers  can  never 
be  exercised  in  civil  wars,  at  any  stage,  except  by  the  rebels. 

According  to  this  theory,  if  the  civil  war  is  one  in  which  each 
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party  claims  to  be  the  state,  neither  can  exercise  belligerent 
powers.  If  neither  makes  that  claim,  both  may  exercise  them. 
If  one  claims  to  be  the  state,  and  the  other  does  not,  (as  in  this 
ease,)  the  latter  only  can  exercise  them.) 

(8.)  It  is  contended  that  if  the  owner  is  a  traitor,  his  property 
is  exempt  from  confiscation  by  the  Constitution.  Art.  8,  sec.  8 
and  the  Act  1790,  ch.  9,  sec.  24. 

But  there  is  no  allegation  or  evidence  that  the  claimants  of 
this  property  are  traitors.  The  Government  has  never  treated 
or  proceeded  against  them  as  such.  And  if  they  be  traitors, 
they  cannot  compel  the  Government  to  proceed  against  them  by 
.  indictment  as  traitors,  and  bring  them  within  the  clause  of  the 
Constitution.  It  cannot  be  admitted  that  the  clause  of  the  Con- 
stitution would  exempt  their  personal  property  from  confisca 
tion,  by  proof  on  their  part,  of  the  commission  of  treason  by 
them,  if  they  were  not  proceeded  against  as  traitors. 

(4.)  If  it  is  objected  that  a  traitor  cannot  personally  be  treated 
as  a  belligerent,  or  as  levying  war,  I  answer  that  the  Constitu 
tion  not  only  contemplates  that  treason  may  take  the  form  of 
war,  but  confines  treason,  under  our  laws,  to  acts  of  such 
character  and  magnitude  as  amount  to  "  levying  war  against  the 
United  States,"  or  aiding  those  who  are  so  levying  war.  Con 
stitution,  art.  8,  sec.  8. 

Having  then  established  the  position  that  in  internal  wars 
the  sovereign  may  exercise  belligerent  powers,  and  that  captures 
on  the  high  seas  on  the  ground  of  enemy's  property  form  no  ex 
oeption  to  the  rule,  and* are  equally  open  to  him  with  other 
powers,  we  come  to  consider  what  must  be  the  condition  of 
territory  on  which  the  owner  resides  to  make  his  property 
enemy's  property  within  the  meaning  of  the  law  of  prizes. 

First.  What  is  the  rule  in  the  case  of  external  wars  ? 

It  is  not  necessary  that  the  residence  should  be  within  the 
regular  dominions  of  the  enemy,  as  they  were  when  the  wai 
began,  or  as  they  shall  have  since  been  established  by  treaty  or 
public  law. 

It  is  sufficient  if  the  territory  is  in  the  permanent  occupation 
vol  n.  42 


868  SUPREME   COURT. 

Prize   Cotes. 

of  the  enemy,  who  has  established  himself  there,  not  avowedly 
for  temporary  purposes,  but  to  hold  so  long  as  war  shall  enable 
him  to  hold  it.  If  the  enemy  has  established  a  civil  and  mili- 
tary government  over  it,  and  claims  and  exacts  allegiance  from 
all  inhabitants,  levies  taxes,  Ac.,  the  case  admits  of  nx>  doubt. 
Gerasimo,  (11  Moore  Pr.  C.  101,  cases  there  cited);  U.  States  va. 
Bice,  (4  Wheat  246);  The  Meaco,  (Grier,  J.);  Amy  Warwick* 
(Sprague,  J.,  24  Law  Rep.,  335);  Thirty  hhds.  sugar,  (9  Cr.  191.) 

The  principles  will  be  found  fully  discussed  in  the  case  of  the 
Gerasimo,  supra. 

The  reason  of  the  rule  is  this :  The  property  must  either  be 
condemned  or  restored  to  the  claimant.  If  restored,  it  goes 
under  his  legal  control.  He  is  a  resident  of  the  enemy's  country, 
and  this  property,  so  restored,  would  go  into  the  control  of  the 
enemy  and  add  to  his  resources.  The  object  of  maritime  capture 
is  to  straiten  and  reduce  the  enemy's  means  and  resources.  Ex. 
gr.  if  this  ship  had  been  permitted  to  go  to  Richmond,  she  and 
her  cargo  would  have  paid  duties  to  the  rebel  government 
They  could  have  taken  the  vessel  for  military  purposes.  They 
could  have  taken  the  cargo  for  military  necessities,  with  or  with- 
out compensation  as  they  should  see  fit.  If  they  regarded  the 
owner  as  an  enemy,  they  coi/d  take  it  as  a  prize  of  war,  or  by 
way  of  confiscation. 

(The  law  of  prize  of  war,  which  condemns  property  that  even 
by  misfortune  of  a  friendly  owner,  is  impressed  with  a  hostile 
character,  or  is  going,  when  captured,  into  enemy's  control,  or 
will  so  go  if  restored,  must  not  be  confounded  with  municipal 
forfeiture  or  confiscation,  which  is  usually  penal  or  punitive  for 
some  oftence  of  the  owner.) 

;  These  reasons  show  that  they  are  equally  applicable  to  internal 
wars.  The  test  is  whether  the  residence  of  the  owner  is  under  the 
established  de  facto  jurisdiction  and  control  of  the  enemy. 

In  the  Castine  ease,  (27.  S.  vs.  Rice,  supra)  there  can  be  no 
doubt  that  it  was  competent  for  our  Government  to  capture  a 
vessel  bound  into  that  port  in  that  state-of  things,  and  belonging 
to  a  person  residing  there,  without  reference  to  whether  he  was  . 
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as  to  his  general  political  allegiance,  a  citizen  of  the  United 
States,  or  a  neutral  alien,  or  a  British  subject.  . 

It  is  not  necessary  to  draw  a  fine  line  as  to  what  is  to  be 
deemed  enemy's  territory,  for  the  purpose  of  deciding  this  case, 
— if  the  above  principles  are  applicable  to  internal  war,  I  sup 
pose  it  will  be  conceded  that  the  nature  and  character  of  the 
occupation  of  Richmond,  Va.,  was  more  than  sufficient  to  con 
stitute  it  enemy's  territory,  within  the  meaning  of  the  rule. 

We  are  now  brought  to  another  branch  of  the  question  before 
the  Court.  Conceding  that  the  Sovereign  may  exercise  bellig- 
erent powers  in  internal  wars,  and  that  capture  on  the  ground 
of  enemy's  property  is  amoftg  those  powers,  and  that  Richmond 
was  enemy's  territory — it  is  still  contended  that  under  our  Con- 
stitution, the  exercise  of  these  powers  was  not  made  by  the 
proper  authorities,  and  in  the  proper  state  of  things. 

It  is  contended  that  the  President  cannot  exercise  war  powers 
until  Congress  shall  first  have  "declared  war,"  or,  at  least,  done 
some  act  recognizing  that  a  case  exists  for  the  exercise  of  war 
powers,  and  of  what  war  powers. 

There  is  nothing  in  the  distribution  of  powers  under  our  Con- 
stitution which  makes  the  exercise  of  this  war  power  illegal,  by 
reason  of  the  authority  under  which  this  capture  was  made. 

I.  It  is  not  necessary  to  the  exercise  of  war  powers  by  the 
President,  in  a  case  of  foreign  war,  that- there  should  be  a  pre- 
ceding act  of  Congress  declaring  war. 

The  Constitution  gives  to  Congress  the  power  to  "declare 
war." 

But  there  are  two  parties  to  a  war.  War  is  a  state  of  things, 
and  not  an  act  of  legislative  will.  If  a  foreign  power  springs  a 
war  upon  us  by  sea  and  land,  during  a  recess  of  Congress,  exer- 
cising all  belligerent  rights  of  capture,  the  question  is,  whether 
the  President  can  repel  war  with  war,  and  make  prisoners  and 
prizes  by  the  army,  navy  and  militia  which  he  has  called  into 
service  and  employed  to  repel  the  invasion,  in  pursuance  of 
general  acts  of  Congress,  before  Congress  can  meet?  or  whether 
that  would  be  illegal  ? 

In  the  case  of  the  Mexican  war,  there  was  only  a  subsequent 
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goreonition  of  a  state  of  war  by  Congress ;  jet  all  the  prior  acts 
of  the  President  were  lawful  acts  of  war. 

It  is  enough  to  state  the  proposition.  If  it  be  not  so,  there  is 
no  protection  to  the  State. 

The  question  is  not  what  would  be  the  result  of  a  conflict 
between  the  Executive  and  Legislature,  during  an  actual  invasion 
by  a  foreign  enemy,  the  Legislature  refusing  to  declare  war. 
But  it  is  as  to  the  power  of  the  President  before  Congress  shall 
have  acted,  in  case  of  a  war  actually  existing.  It  is  not  as  to 
the  right  to  initiate  a  war,  as  a  voluntary  act  of  sovereignty.  That 
is  vested  only  in  Congress. 

II.  In  case  of  civil  war,  the  President  may,  in  the  absence  of 
any  Act  of  Congress  on  the  subject,  meet  the  war  by  the  exer 
oise  of  belligerent  maritime  capture. 

The  same  overwhelming  reasons  of  necessity  govern  this 
position,  as  the  preceding. 

This  position  has  been  recognized  by  every  Court  into  which 
the  prize  causes  have  been  brought  in  this  country,  by  Judge 
Dunlop,  the  District  of  Columbia ;  Judge  Giles,  in  Maryland ; 
Judge  Marvin,  in  Florida ;  Judge  Betts,  in  New  York ;  Judge 
Sprague,  in  Massachusetts;  Ju Ige  Cadwalader,  in  Pennsylvania. 

There  are  general  Acts  of  Congress  clothing  the  President 
with  power  to  use  the  army  and  navy  to  suppress  insurrections. 
Act  1795,  ch.  86,  sec.  2 ;  Act  1807,  ch.  89. 

And  it  must  be  admitted  that  the  function  of  using  the  army 
and  navy  for  that  purpose  is  an  Executive  function.  But  it  is 
contended  that  before  they  are  used  as  belligerent  powers, 
before  captures  can  be  made,  on  grounds  of  blockade  and  enemy 
property,  Congress  must  pass  upon  the  case,  and  determine 
whether  the  powers  shall  be  exerted. 

Now,  if  Congress  must  so  adjudge  in  the  first  instance,  why 
not  throughout  the  war?  Civil  wars  change  their  character, 
from  day  to  day  and  place  to  place.  Congress  should  be  a 
council  of  war  in  perpetual  session,  to  determine  when,  how 
long,  and  how  far  this  or  that  belligerent  right  shall  be  exerted. 

The  function  to  use  the  army  and  navy  being  in  the  Presi 
dent,  the  mode  of  using  them,  within  the  rules  of  civilixed  war- 
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fare,  and  subject  to  established  laws  of  Congress,  must  be  subject 
to  his  discretion  as  a  necessary  incident  to  the  use,  in  the  absence 
of  any  Act  of  Congress  controlling  him. 

III.  There  were  no  Acts  of  Congress  at  the  time  of  this 
capture  (July  10, 1861,)  in  any  way  controlling  this  discretion 
of  the  President. 

IV.  Since  the  capture,  Congress  has  recognized  the  validity 
of  these  acts  of  the  President. 

The  Act  Aug.  6,  1861,  eh.  63,  sec.  8,  legalizes,  among  other 
things,  the  proclamations,  acts  and  orders  of  the  President 
respecting  the  navy.  This  includes  the  blockades,  and  the 
orders  respecting  captures. 

The  Act  March  25, 1862,  ch.  50,  regulating  prize  proceedings, 
in  sec  5,  recognizes  prize  causes  as  "now  pending"  in  the 
Courts. 

The  proclamations  make  the  blockades  belligerent  acts,  and 
not  municipal  surveillance.  They  are  declared  to  be  !t  in  pur- 
suance of  the  law  of  nations/7  and  guaranteed  to  be  made  effective 
and  actual,  and  provision  is  made  for  warning. 

They  had  been  always  treated  as  blockades  under  the  laws 
of  war,  by  the  Executive,  by  the  Courts  and  by  neutral  powers, 
before  the  passage  of  this  Act. 

Act  July  17,  1862,  ch.  204,  sec.  12,  recognizes  prize  causes  as 
now  pending,  and  regulates  them;  and  recognizes  decrees  of 
condemnation  in  pending  cases. 

The  Resolution  of  July  17, 1862  (No.  65),  regulates  the  eustody 
of  prize  money  now  in  the  Registry  of  the  Courts. 

When  these  acts  were  passed,  Congress  knew  tnat  great 
numbers  of  captures  had  been  made,  solely  on  the  ground  of 
"  enemy  property ;"  that  the  President  had,  through  the  several 
U.  S.  Attorneys,  asked  for  their  condemnation ;  that  they  had 
been  condemned,  solely  on  that  ground,  in  all  the  chief  districts ; 
that  condemnation  on  that  ground  had  been  refused  in  none ; 
and  that  the  proceeds  of  prizes  condemned  as  enemy  property 
were  in  tho  Treasury  awaiting  distribution. 

All  the  acts  for  the  increase  of  the  army  and  navy,  and  for 
raising  volunteers,  speak  </  this  state  of  things  as  a  *  war/ 
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It  is  contended  that  the  Act  of  July,  1861,  ch.  8,  sees.  6 

and  6,  is  an  action  by  Congress  on  the  subject,  inconsistent  with 
condemnation  of  this  property. 

To  this,  I  reply : 

I.  The  capture,  in  this  case,  was  before  the  passage  of  the  act. 
The  statute  does  not  retroact. 

It  is  an  established  rule  to  interpret  statutory  law  as  taking 
effect  from  its  passage,  not  as  varying  the  law  or  its  administra 
tion  by  retroactive  operations.    Matthews  vs.  Zane,  (7  Wheats 
211);  1  Kent's  Com.,  455,  notes. 

The  statute  does  not  in  its  terms  contemplate  a  retroactive 
effect,  but  rather  the  reverse.  Congress  at  the  time  of  passing 
it  knew  that  the  President  had  exercised,  as  of  right,  full  belli 
gerent  power  to  capture  at  sea  on  all  the  recognized  grounds  of 
war, — contraband,  breach  of  blockade,  and  enemy  property; 
and  that  the  Courts  were  entertaining  prize  jurisdiction  on  those 
grounds. 

Under  such  circumstances,  if  Congress  intended  to  make  void 
all  those  acts,  it  should  be  expressed  in  terms,  unless  it  were 
necessarily  and  unavoidably  the  result  of  the  statute,  construed 
with  all  the  established  presumptions  against  retroaction. 

All  the  Courts  of  the  United  States  which  have  acted  on  prize 
causes  since  the  passage  of  the  act,  have  construed  it  as  not 
retroactive. 

II.  There  is  no  inconsistency  in  Congress,  declining  to  act  on 
the  exercise  of  war  powers  by  the  President  in  the  past,  and  at 
the  same  time  making  new  and  special  provisions,  qualifying  or 
altering  the  mode  of  exercising  those  powers  after  a  future 
event. 

III.  To  give  it  a  retroactive  effect,  would  render  this  statute 
inconsistent  with  the  Act  of  August  6th,  1861,  ch.  63,  sec.  3. 

IV.  The  Act  of  18th  of  August,  1861,  does  not  relate  to  belli- 
gerent captures  and  prizes.  It  provides  for  civil  forfeitures  and 
confiscations,  in  the  exercise  of  civil  jurisdiction. 

(1.)  The  terms  "captures"  and  "prize "are  not  used.  The 
tonus  are  "seizure,"  "forfeiture,"  and  "confiscation."  The  former 
are  terms  of  war,  the  latter,  of  civil  proceedings.    Park  on  Ins. 
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0.  4,  p.  73 ;  2  Arnould  on  Ins.  §  808 ;  Richardson  vs.  if.  F.  A 
M.  I.  Co.,  (6  Mass.,  108);  Constitution  of  United  States,  Art.  1, 
sec.  8;  Higginson  vs.  Pomeroy,  (11  Mass.,  110);  Black  vs.  Ma- 
rine I.  Co.,  (11  Johns.,  292) ;  Thompson  vs.  Reed,  (12  S.  &  R., 
448) ;  Halleck's  Int.  Law,  ch.  12,  §  14 ;  Halleck's  Int.  Gov.,  c.  80; 
Rhinelander  vs.  I.  Go.  of  Pa.,  (4  Cr.,  42,  44) ;  Carrington  vs.  Merch. 

1.  Co.,  (8  Pet.,  518,  519) ;  Bradstreet  vs.  Neptune  I.  Co.,  (8  Sumner, 
605,  616);  Davison  vs.  Seal  Skins,  (2  Paine,  824). 

(2.)  Th$  Secretary  of  the  Treasury  has  full  powers  of  remis- 
sion of  the  "forfeitures,"  as  in  revenue  cases,  under  Act  of  1797, 
ch.  18,  vol.  1,  p.  506.  This  he  may  do,  by  general  regulations 
of  the  Treasury  Department.  This  is  unknown  to  prize  or 
belligerent  proceedings,  and  inapplicable  to  them. 

(8.)  Sec.  9  gives  jurisdiction  over  the  "forfeitures,"  to  certain 
Courts,  which  would  be  unnecessary  if  these  were  cases  of  prize. 

(4.)  The  prize  laws  give  an  interest  to  the  captors.  Under 
this  statute,  the  title  rests  in  the  United  States  by  "forfeiture." 

(5.)  Sec.  6  introduces  a  principle  unknown  to  prize  law,  to 
wit :  That  the  whole  vessel  is  condemned,  on  the  sole  ground 
that  the  owner  of  a  part  resided  in  enemv's  territory.  Congress 
can  hardly  have  intended  that. 

That  such  is  the  true  construction  of  the  section,  appears  from 
the  debates  at  the  time  of  its  passage. 

This  construction  has  been  put  upon  it  by  the  Courts,  and  the 
Treasury  has  adopted  it,  and  authorized  a  remission  of  the  for- 
feiture of  the  shares  owned  by  residents  in  loyal  States,  under 
certain  circumstances. 

The  true  construction  of  the  act,  I  respectfully  submit  to  be 
this: 

It  is  not  an  act  specially  providing  for  the  present  rebellion, 
or,  in  terms,  alluding  to  it.  It  is  a  general  act,  applicable  to  all 
times,  and  to  rebellions  or  civil  wars,  of  every  possible  character. 
The  President  might  or  might  not,  at  his  option,  apply  it  to  the 
present  rebellion  by  issuing  or  not  his  proclamation.  The  act  it 
applicable,  at  the  option  of  any  President,  to  a  rebellion  which 
is  carried  <  n  under  State  authority,  and  it  is  applicable  to  no 
other. 
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Property  may  often  be  so  situated  as  to  become,  the  subject 
both  of  condemnation  as  prize  of  war,  and  forfeiture  by  civil 
law.    In  that  case,  the  prize  law  has  the  precedence.    The  case* 
of  the  Rapid,  St.  Laurence,  Alexander,  and  Joseph,  in  (1  Galli 
son's  Rep.) 

In  further  proof  that  this  statute  was  not  intended  to  2*tab 
lish  or  regulate  or  modify  or  affect  the  law  of  prize,  it  is  observ- 
able that  it  touches  small  portions  of  entire  matters  over  which 
the  President  had  been  exercising  the  right  of  belligerent  cap- 
ture, and  has  exercised  them  still  without  objection  by  Congress. 

Sec.  6  does  not  forfeit  vessels  of  persons  residing  in  the  rebel, 
States,  if  found  in  the  ports  of  those  States.  A  rebel  man-of- 
war  could  not  be  forfeited  under  that  act  if  found  in  their  own 
ports,  nor  if  found  elsewhere,  if  the  title  was  in  a  neutral  or  a 
citizen  of  a  loyal  State.  (Nor  could  it  be  condemned  under  the 
Act  of  August  6th,  1861,  unless  the  owner  of  the  vessel  know 
ingly  allowed  it  to  be  used  in  the  war.) 

Sec.  T  forfeits  no  property  unless  passing  between  the  desig- 
nated States  and  the  other  States.  If  found  in  the  rebel  States, 
or  passing  between  rebel  States,  it  is  not  forfeited,  even  if  it  be 
contraband  of  war.  (Nor  would  it  be  forfeited  if  found  there, 
under  the  Act  of  August  6th,  1861,  unless  the  owner  had  know- 
ingly allowed  it  to  be  used  in  the  war.)  If  found  at  sea,  passing 
between  two  rebel  States,  or  between  a  rebel  State  and  a  neutral 
port,  it  would  escape.  Under  this  statute,  no  property  could  be 
seized  for  breach  of  blockade,  unless  passing  between  a  rebel 
and  a  loyal  State;  no  vessel  could  be  seized  for  breach  of  block- 
ade unless  it  was  not  only  passing  between  a  rebel  and  a  loyal 
State,  but  carrying  cargo ;  and  the  fact  that  the  property  was 
contraband  would  not  forfeit  it  or  the  vessel  carrying  it,  if  it 
was  bound  from  a  neutral  port. 

That  the  rebellion  had  come  to  a  state  requiring  the  exercise 
by  us  of  the  war  powers  of  blockade  and  capture,  has-  been 
passed  upon  by  the  political  department  of  the  Government, — 
by  both  the  Executive  and  Legislative  branches.  Thai  is  con- 
clusive on  the  Courts.  President's  proclamations  of  April  15, 
April  19, 1861,  and  April  27,  May  8, 1861 ;  Acts  of  Oougrw* 
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Aug.  6, 1861,  ok  63,  sec  8;  March  25, 1862,  oh.  60;  and  July 
17. 1862,  ch.  284,  sec.  12. 

Whether  a  particular  place,  which  the  owner  of  the  vessel 
inhabits,  is  enemy's  territory,  is  for  the  Court  to  decide.  The 
Osraeimo,  (11  Moore,  Pr.  C,  101). 

If  the  political  department  of  the  Government  has  decided 
that  question,  that  is,  of  course,  conclusive  on  the  Courts. 

If  it  has  not  been  passed  upon  by  the  political  department, 
the  Court  must  decide  it  as  a  question  of  fact. 

In  this  case,  the  political  department  decided,  £bat  Richmond 
was  in  enemy  territory,  on  the  10th  of  July,  1861.  Proclama- 
tion of  April  27,  1861,  and  Aug.  16,  1861 ;  Act  of  Congress  o£ 
Aug.  6, 1861,  ch.  63,  sec.  8. 

We  are  brought,  then,  to  three  propositions : — 

I.  The  right  to  capture,  on  the  high  seas,  the  property  of 
persons  residing  in  the  enemy's  territory,  may  be  exercised  in 
internal  war. 

II.  In  the  present  war,  that  right  has  been  exercise^  by  an 
authority  which  this  Court  must  deem  competent. 

III.  Bichmond,  Virginia,  was  enemy's  territory,  within  the 
meaning  of  the  law  of  prize,  jure  belli,  at  thto  time  of  this  cap- 
ture. 

Mr.  Justice  GBIEB.  There  are  certain  propositions  of  law 
which  must  necessarily  affect  the  ultimate  decision  of  these 
cases,  and  many  others,  which  it  will  be  proper  to  discuss  and 
decide  before  we  notice  the  special  facts  peculiar  to  each. 
.  They  are,  1st.  Had  the  President  a  right  to  institute  a  blockade 
of  ports  in  possession  of  persons  in  armed  rebellion  against  the 
Government,  on  the  principles  of  international  law,  as  known 
and  acknowledged  among  civilized  States? 

2d.  Was  the  property  of  persons  domiciled  or  residing  within 
those  States  a  proper  subject  of  capture  on  the  sea  as  "  enemies' 
property  ?" 

I.  Neutrals  have  a  right  to  challenge  the  existence  of  a 
blockade  de  facto,  and  also  the  authority  of  the  party  exercising 
the  right  to  institute  it    They  have  a  right  to  enter  the  ports 
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of  a  friendly  nation  for.  the  purposes  of  trade  and  commerce, 
but  are  bound  to  recognize  the  rights  of  a  belligerent  engaged 
in  actual  war,  to  use  this  mode  of  coercion,  for  the  purpose  of 
subduing  the  enemy. 

That  a  blockade  de  facto  actually  existed,  and  was  formaLy 
declared  and  notified  by  the  President  on  the  27th  and  80th  of 
April,  1861,  is  an  admitted  fact  in  these  cases. 

That  the  President,  as  the  Executive  Chief  of  the  Government 
and  Commander-in-chief  of  the  Army  and  Navy,  was  the  proper 
person  to  make  such  notification,  has  not  been,  and  cannot  be 
disputed. 

The  right  of  prize  and  capture  has  its  origin  in  the  "jus  Setti," 
and  is  goverend  and  adjudged  under  the  law  of  nations.  To 
legitimate  the  capture  of  a  neutral  vessel  or  property  on  the 
high  seas,  a  war  must  exist  de  facto,  and  the  neutral  must  have 
a  knowledge  or  notice  of  the  intention  of  one  of  the  parties 
belligerent  to  use  this  mode  of  coercion  against  a  port,  city,  or 
territory,  in  possession  of  the  other. 

Let  us  enquire  whether,  at  the  time  this  blockade  was  insti- 
tuted, a  state  of  war  existed  which  would  justify  a  resort  to 
these  means  of  subduing  the  hostile  force. 

War  has  been  well  defined  to  be,  "That  state  in  which  a 
nation  prosecutes  its  right  by  force." 

The  parties  belligerent  in  a  public  war  are  independent 
nations.  But  it  is  not  necessary  to  constitute  war,  that  both 
parties  should  be  acknowledged  as  independent  nations  or 
sovereign  States.  A  war  may  exist  where  one  of  the  bellig- 
erents, claims  sovereign  rights  as  against  the  other. 

Insurrection  against  a  government  may  or  may  not  culminate 
in  an  organized  rebellion,  but  a  civil  war  always  begins  by 
insurrection  against  the  lawful  authority  of  the  Government.  A 
civil  war  is  never  solemnly  declared ;  it  becomes  such  by  its 
accidents — the  number,  power,  and  organization  of  the  persons 
who  originate  and  carry  it  on.  When  the  party  in  rebellion 
occupy  and  hold  in  a  hostile  manner  a  certain  portion  of  terri- 
tory; have  declared  their  independence;  have  cast  off  theii 
allegiance ;  have  organized  armies ;  have  commenced  hoetilitie* 
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against  their  former  sovereign,  the  world  acknowledges  them  as 
belligerents,  and  the  contest  a  war.  They  claim  to  be  in  arms 
to  establish  their  liberty  and  independence,  in  order  to  become 
7  sovereign  State,  while  the  sovereign  party  treats  them  as 
insurgents  and  rebels  who  owe  allegiance,  and  who  should  be 
punished  with  death  for  their  treason. 

The  laws  of  war,  as  established  among  nations,  have  their 
foundation  in  reason,  and  all  tend  to  mitigate  the  cruelties  and 
misery  produced  by  the  scourge  of  war.  Hence  the  parties  to 
a  civil  war  usually  concede  to  each  other  belligerent  rights. 
They  exchange  prisoners,  and  adopt  the  other  courtesies  and 
rules  common  to  public  or  national  wars. 

"  A  civil  war,"  says  Vattel,  "  breaks  the  bands  of  society  and 
government,  or  at  least  suspends  their  force  and  effect;  it  pro- 
duces in  the  nation  two  independent  parties,  who  consider  each 
other  as  enemies,  and  acknowledge  no  common  judge.  Those 
two  parties,  therefore,  must  necessarily  be  considered  as  consti- 
tuting, at  least  for  a  time,  two  separate  bodies,  two  distinct 
societies.  Having  no  common  superior  to  judge  between  them, 
they  stand  in  precisely  the  same  predicament  as  two  nations 
who  engage  in  a  contest  and  have  recourse  to  arms. 

"  This  being  the  case,  it  is  very  evident  that  the  common  laws 
of  war— those  maxims  of  humanity,  moderation,  and  honor — 
ought  to  be  observed  by  both  parties  in  every  civil  war.  Should 
the  sovereign  conceive  he  has  a  right  to  hang  up  his  prisoners 
as.  rebels,  the  opposite  party  will  make  reprisals,  Ac.,  &c.;  the 
war  will  become  cruel,  horrible,  and  every  day  more  destructive 
to  the  nation." 

As  a  civil  war  is  never  publicly  proclaimed,  eo  nomine  against 
insurgents,  its  actual  existence  is  a  fact  in  our  domestic  history 
which  the  Court  is  bound  to  notice  and  to  know. 

The  true  test  of  its  existence,  as  found  in  the  writing  of  the 
sages  of  the  common  law,  may  be  thus  summarily  stated : 
"  When  the  regular  course  of  justice  is  interrupted  by  revolt, 
rebellion,  or  insurrection,  so  that  the  Courts  of  Justice  cannot 
be  kept  open,  civil  war  exists  and  hostilities  may  be  prosecuted 
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on  the  same  footing  as  if  those  opposing  the  Government  were 
foreign  enemies  invading  the  land." 

By  the  Constitution,  Congress  alone  has  the  power  to  declare 
a  national  or  foreign  war.  It  cannot  declare  war  against  a 
State,  or  any  number  of  States,  by  virtue  of  any  clause  in  the 
Constitution.  The  Constitution  confers  on  the  President  the 
whole  Executive  .power.  He  is  bound  to  take  care  that  the  laws 
be  faithfully  executed.  He  is  Commander-in-chief  of  the  Army 
and  Navy  of  the  United  States,  and  of  the  militia  of  the  several 
States  when  called  into  the  actual  service  of  the  United  States.  He 
has  no  power  to  initiate  or  declare  a  war  either  against  a  foreign 
nation  or  a  domestic  State.  But  by  the  Acts  of  Oongress  of 
February  28th,  1795,  and  3d  of  March,  1807,  he  is  authorized 
to  called  out  the  militia  and  use  the  military  and  naval  forces 
of  the  United  States  in  case  of  invasion  by  foreign  nations,  and 
to  suppress  insurrection  against  the  government  of  a  State  or 
of  the  United  States. 

If  a  war  be  made  by  invasion  of  a  foreign  nation,  the  Presi- 
dent is  not  only  authorized  but  bound  to  resist  force  by  force. 
He  does  not  initiate  the  war,  but  is  bound  to  accept  the  chal- 
lenge without  waiting  for  any  special  legislative  authority.  And 
whether  the  hostile  party  be  a  foreign  invader,  or  States  organ 
ized  in  rebellion,  it  is  none  the  less  a  war,  although  the  declara- 
tion of  it  be  "  unilateral."  Lord  Stowell  (1  Dodson,  247)  observes, 
'  It  is  not  the  less  a  war  on  that  account,  for  war  may  exist 
without  a  declaration  on  either  side.  It  is  so  laid  down  by  the 
best  writers  on  the  law  of  nations.  A  declaration  ot  war  by  one 
country  only,  is  not  a  mere  challenge  to  be  accepted  or  refused 
at  pleasure  by  the  other." 

The  battles  of  Palo  Alto  and  Resaca  de  la  Palma  had  been 
fought  before  the  passage  of  the  Act  of  Congress  of  May  13th, 
1846,  which  recognized  "  a  state  of  war  as  existing  by  the  act  of 
<"*c  Republic  of  Mexico"  This  act  not  only  provided  for  the 
future  prosecution  of  the  war,  but  was  itself  a  vindication  and 
ratification  of  the  Act  of  the  President  in  accepting  the  challenge 
without  a  previous  formal  declaration  of  war  by  Congress. 

This  greatest  of  civil  wars  was  not  gradually  developed  by 


DECEMBER  TERM,  1862.  689 

Prise  Cases. 

popular  commotion,  tumultuous  assemblies,  or  local  unorganized 
insurrections.  However  long  may  have  been  its  previous  con 
ception,  it  nevertheless  sprung  forth  suddenly  from  the  parent 
brain,  a  Minerva  in  the  full  panoply  of  war.  The  President  was 
bound  to  meet  it  in  the  shape  it  presented  itself,  without  waiting 
for  Congress  to  baptize  it  with  a  name ;  and  no  name  given  to 
it  by  him  or  them  could  change  the  fact. 

It  id  not  the  less  a  civil  war,  with  belligerent  parties  in  hostile 
array,  because  it  may  be  called  an  "insurrection"  by  one  side, 
and  the  insurgents  be  considered  as  rebels  or  traitors.  It  is  not 
necessary  that  the  independence  of  the  revolted  province  or 
State  be  acknowledged  in  order  to  constitute  it  a  party  bellige- 
rent in  a  war  according  to  the  law  of  nations.  Foreign  nations 
acknowledge  it  as  war  by  a  declaration  of  neutrality.  The  con- 
dition of  neutrality  cannot  exist  unless  there  be  two  belligerent 
parties.  In  the  case  of  the  Santissima  Trinidad,  (7  Wheaton, 
887,)  this  Court  say :  "  The  Government  of  the  United  States 
has  recognized  the  existence  of  a  civil  war  between  Spain  and 
her  cctonies,  and  has  avowed  her  determination  to  remain 
neutral  between  the  parties.  Each  party  is  therefore  deemed 
by  us  a  belligerent  nation,  having,  so  far  as  concerns  us,  the 
sovereign  rights  of  war."    (See  also  S  Binn.,  252.) 

As  soon  as  the  news  of  the  attack  on  Fort  Sumter,  and  the 
organization  of  a  government  by  the  seceding  States,  assuming 
to  act  as  belligerents,  could  become  known  in  Europe,  to  wit, 
on  the  18th  of  May,  1861,  the  Queen  of  England  issued  her  pro- 
clamation of*  neutrality,  "recognizing  hostilities  as  existing 
between  the  Government  of  the  United  States  of  America  and 
certain  States  styling  themselves  the  Confederate  States  of 
America."  This  was  immediately  followed  by  similar  declara- 
tions or  silent  acquiescence  by  other  nations. 

After  such  an  official  recognition  by  the  sovereign,  a  citizen 
of  a  foreign  State  is  estopped  to  deny  the  existence  of  a  war 
with  all  its  consequences  as  regards  neutrals.  They  cannot  aflk 
a  Court  to  affect  a  technical  ignorance  of  the  existence  of  a  war, 
which  all  the  world  acknowledges  to  be  the  greatest  civil  war 
Known  in  the  history  of  the  human  race,  and  thus  cripple  the 
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arm  of  the  Government  and  paralyze  its  power  by  subtle  defini- 
tions and  ingenious  sophisms. 

The  law  of  nations  is  also  called  the  law  of  nature;  it  is 
founded  on  the  common  consent  as  well  as  the  common  aeuse 
of  the  world.  It  contains  no  such  anomalous  doctrine  as  that 
which  this  Court  are  now  for  the  first  time  desired  to  pronounce, 
to  wit:  That  insurgents  who  have  risen  in  rebellion  against 
their  sovereign,  expelled  her  Courts,  established  a  revolutionary 
government,  organized  armies,  and  commenced  hostilities,  are 
not  enemies  because  they  are  traitors ;  and  a  war  levied  on  the 
Government  by  traitors,  in  order  to  dismember  and  destroy  it, 
is  not  a  war  because  it  is  an  "  insurrection.'' 

Whether  the  President  in  fulfilling  his  duties,  as  Commander 
in-chief)  in  suppressing  an  insurrection,  has  met  with  such 
armed  hostile  resistance,  and  a  civil  war  of  such  alarming  pro* 
portions  as  will  compel  him  to  accord  to  them  the  character  of 
belligerents,  is  a  question  to  be  decided  by  him,  and  this  Court 
must  be  governed  by  the  decisions  and  acts  of  the  political 
department  of  the  Government  to  which  this  power  was  en- 
trusted. "  He  must  determine  what  degree  of  force  the  crisis 
demands."  The  proclamation  of  blockade  is  itself  official  and 
conclusive  evidence  to  the  Court  that  a  state  of  war  existed 
which  demanded  and  authorized  a  recourse  to  such  a  measure, 
under  the  circumstances  peculiar  to  the  case. 

The  correspondence  of  Lord  Lyons  with  the  Secretary  of  State 
admits  the  fact  and  concludes  the  question. 

If  it  were  necessary  to  the  technical  existence  of  a  war,  that  it 
should  have  a  legislative  sanction,  we  find  it  in  almost  every  act 
passed  at  the  extraordinary  session  of  the  Legislature  of  1861, 
which  was  wholly  employed  in  enacting  laws  to  enable  the 
Government  to  prosecute  the  war  with  vigor  and  efficiency. 
And  finally,  in  1861,  we  find  Congress  "ex  majore  cautela"  and 
in  anticipation  of  such  astute  objections,  passing  an  act  "approv- 
ing, legalizing,  and  making  valid  all  the  acts,  proclamations,  and 
orders  of  the  President,  &c.,  as  if  they  had  been  issued  and  done 
under  the  previous  express  authority  and  direction  of  the  Congrest 
«f  the  United  States." 
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Without  admitting  that  such  an  act  was  necessary  under  the 
circumstances,  it  is  plain  that  if  the  President  had  in  any  manner 
assumed  powers  which  it  was  necessary  should  have  the  authority 
or  sanction  of  Congress,  that  on  the  well  known  principle  oi 
law,  " omnia  rotilwbitio  retrotrahitur  el  mandate  equiparctfur"  this 
ratification  has  operated  to  perfectly  cure  the  defect.  In  the 
case  of  Brown  vs.  United  States,  (8  Cr.,  131, 182, 138,)  Mr.  Justice 
Story  treats  of  this  subject,  and  cites  numerous  authorities  to 
which  we  may  refer  to  prove  this  position,  and  concludes,  "  I 
am  perfectly  satisfied  that  no  subject  can  commence  hostilities 
or  capture  property  of  an  enemy,  when  the  sovereign  has  pro- 
hibited it.  But  suppose  he  did,  I  would  ask  if  the  sovereign 
may  not  ratify  his  proceedings,  and  thus  by  a  retroactive  opera- 
tion give  validity  to  them  ?" 

Although  Mr.  Justice  Story  dissented  from  the  majority  of 
the  Court  on  the  whole  case,  the  doctrine  stated  by  him  on  this 
point  is  correct  and  fully  substantiated  by  authority. 

The  objection  made  to  this  act  of  ratification,  that  it  is  expost 
facto,  and  therefore  unconstitutional  and  void,  might  possibly 
have  some  weight  on  the  trial  of  an  indictment  in  a  criminal 
Court.  But  precedents  from  that  source  cannot  be  received  as 
authoritative  in  a  tribunal  administering  public  and  international 
law. 

On  this  first  question  therefore  we  are  of  the  opinion  that  the 
President  had  a  right,  jure  belli,  to  institute  a  blockade  of  ports 
in  possession  of  the  States  in  rebellion,  which  neutrals  are  bound 
to  regard. 

II.  We  come  now  to  the  consideration  of  the  second  question. 
What  is  included  in  the  term  "  enemies1  property  7" 

Is  the  property  of  all  persons  residing  within  the  territory 
of  the  States  n<  w  in  rebellion,  captured  on  the  high  seas,  to  be 
treated  as  "  enemies7  property"  whether  the  owner  be  in  arms 
against  the  Government  or  not  ? 

The  right  of  one  belligerent  not  only  to  coerce  the  other  by 
direct  force,  but  also  to  cripple  his  resources  by  the  seizure  or 
destruction  of  his  property,  is  a  necessary  result  of  a  state  of 
war.    Money  and  wealth,  the  products  of  agriculture  and  com 
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.merce,  are  said  to  be  the  sinews  of  war,  and  as  necessary  in  hi 
conduct  as  numbers  and  physical  force.  Hence  it  is,  that  the 
laws  of  war  recognize  the  right  of  a  belligerent  to  cut  these 
sinews  of  the  power  of  the  enemy,  by  capturing  his  property  on 
the  high  .seas. 

The  appellants  contend  that  the  term  "enemy"  is  properly 
applicable  to  those  only  who  are  subjects  or  citizens  of  a  foreign 
State  at  war  with  our  own.  They  quote  from  the  pages  of  the 
common  law,  which  say,  "that  persons  who  wage  war  against 
the  King  may  be  of  two  kinds,  subjects  or  citizens.  The  former 
are  not  proper  enemies,  but  rebels  and  traitors ;  the  latter  si* 
those  that  come  properly  under  the  name  of  enemies." 

They  insist,  moreover,  that  the  President  himself  in  his  pro- 
clamation, admits  that  great  numbers  of  the  persons  residing 
within  the  territories  in  possession  of  the  insurgent  government* 
are  loyal  in  their  feelings,  and  forced  by  compulsion  and  the 
violence  of  the  rebellious  and  revolutionary  party  and  its  u  de 
facto  government11  to  submit  to  their  laws  and  assist  in  their 
scheme  of  revolution ;  that  the  acts  of  the  usurping  government 
cannot  legally  sever  the  bond  of  their  allegiance ;  they  have, 
therefore,  a  co-relative  right  to  claim  the  protection  of  the 
government  for  their  persons  and  property,  and  to  be  treated  as 
loyal  citizens,  till  legally  convicted  of  having  renounced  their 
allegiance  and  made  war  against  the  Government  by  treasonably 
resisting  its  laws. 

They  contend,  also,  that  insurrection  is  the  act  of  individuals 
and  not  of  a  government  or  sovereignty ;  that  the  individuals 
engaged  are  subjects  of  law.  That  confiscation  of  their  property 
can  be  effected  only  under  a  municipal  law.  That  by  the  law 
of  the  land  such  confiscation  cannot  take  place  without  the  con- 
viction of  the  owner  of  some  offence,  and  finally  that  the  secession 
ordinances  are  nullities  and  ineffectual  to  release  any  chi»en 
from  his  allegiance  to  the  national  Government,  and  conse- 
quently that  the  Constitution  and  Laws  of  the  United  States  are 
still  operative  over  persons  in  all  the  States  for  punishment  as 
well  as  protection 

This  argument  rests  on  the  assumption  of  two  propositions 
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each  of  which  is  without  foundation  on  the  established  law  of 
nations.  It  assumes  that  where  a  civil  war  exists,  the  party 
belligerent  claiming  to  be  sovereign,  cannot,  for  some  unknown 
reason,  exercise  the  rights  of  belligerents,  although  the  revolu- 
tionary party  may.  Being  sovereign,  he  can  exercise  only 
sovereign  rights,  over  the  other  party.  The  insurgent  may  be 
killed  on  the  battle-field  or  by  the  executioner ;  his  property  on 
land  may  be  confiscated  under  the  municipal  law;  but  the 
commerce  on  the  ocean,  which  supplies  the  rebels  with  means 
to  support  the  war,  cannot  be  made  the  subject  of  capture  under 
the  laws  of  war,  because  it  is  "  unconstitutional/ 1 /"  Now,  it  is 
a  proposition  never  doubted,  that  the  belligerent  party  who 
claims  to  be  sovereign,  may  exercise  both  belligerent  and 
sovereign  rights,  (see  4  Cr.,  272.)  Treating  the  other  party  as 
a  belligerent  and  using  only  the  milder  modes  of  coercion  which 
the  law  of  nations  has  introduced  to  mitigate  the  rigors  of  war, 
cannot  be  a  subject  of  complaint  by  the  party  to  whom  it  is 
accorded  as  a  grace  or  granted  as  a  necessity.  We  have  shown 
that  a  civil  war  such  as  that  now  waged  between  the  Northern 
and  Southern  States  is  properly  conducted  according  to  the 
humane  regulations  of  public  law  as  regards  capture  on  the 
ocean. 

Under  the  very  peculiar  Constitution  of  this  Government; 
although  the  citizens  owe  supreme  allegiance  to  the  Federal 
Government,  they  owe  also  a  qualified  allegiance  to  the  State  in 
which  they  are  domiciled.  Their  persons  and  property  are  sub- 
ject to  its  laws. 

Hence,  in  organizing  this  rebellion,  they  have  acted  as  States 
claiming  to  be  sovereign  over  all  persons  and  property  within 
their  respective  limits,  and  asserting  a  right  to  absolve  their  citi- 
zens from  their  allegiance  to  the  Federal  Government.  Several 
of  these  States  have  combined  to  form  a  new  confederacy,  claim- 
ing to  be  acknowledged  by  the  world  as  a  sovereign  State. 
Their  right  to  do  so  is  now  being  decided  by  wager  of  battle. 
The  ports  and  territory  of  each  of  these  States  are  held  in  hos- 
tility to  the  General  Government  It  is  no  loose,  unorganized 
insurrection,  having  no  defined  boundary  or  possession.  It  has 
VOL.IL  48 


«?4  SUPREME   COURT. 


Prize  Cases. 


a  boundary  marked  by  lines  of  bayonets,  and  which  can  fc© 
crossed  only  by  force — south  of  this  line  is  enemies'  territory, 
because  it  is  claimed  and  held  in  possession  by  an  organized, 
hostile  and  belligerent  power. 

All  persons  residing  within  this  territory  whose  property  may 
be  used  to  increase  the  revenues  of  the  hostile  power  are,  in  this 
contest,  liable  to  be  treated  as  enemies,  though  not  foreigners. 
They  have  cast  off  their  allegiance  and  made  war  on  their 
Government,  and  are  none  the  less  enemies  because  they  are 
traitors. 

But  in  defining  the  meaning  of  the  term  "  enemies' property* 
we  will  be  led  into  error  if  we  refer  to  Fleta  and  Lord  Coke  for 
their  definition  of  the  word  "  enemy."  It  is  a  technical  phrase 
peculiar  to  prize  courts,  and  depends  upon  principles  of  public 
policy  as  distinguished  from  the  common  law. 

Whether  property  be  liable  to  capture  as  "  enemies'  property" 
does  not  in  any  manner  depend  on  the  personal  allegiance  of 
the  owner.  "It  is  the  illegal  traffic  that  stamps  it  as  'enemies' 
property.'  It  is  is  of  no  consequence  whether  it  belongs  to  an 
ally  or  a  citfoen.  8  Or.,  884.  The  owner,  pro  hoc  vice,  is  an 
enemy."    8  Wash.  C.  C.  R.,  188. 

The  produce  of  the  soil  of  the  hostile  territory,  as  well  as 
uthier  property  engaged  in  the  commerce  of  the  hostile  power, 
as  the  source  of  its  wealth  and  strength,  are  always  regarded  as 
legitimate  prize,  without  regard  to  the  domicil  of  the  owner,  and 
much  more  so  if  he  reside  and  trade  within  their  territory. 

m.  We  nowproceed  to  notice  the  facts  peculiar  to  the  several 
cases  submitted  for  our  consideration.  The  principles  which 
have  just  been  stated  apply  alike  to  all  of  them. 

I.  The  case  of  the  brig.  Amy  Warwick. 

This  vessel  was  captured  upon  the  high  seas  by  the  United 
States  gunboat  Quaker  City,  and  with  her  cargo  was  sent  into 
the  district  of  Massachusetts  for  condemnation.  The  brig  was 
claimed  by  David  Currie  and  others.  The  cargo  consisted  of 
coffee,  and  was  claimed,  four  hundred  bags  by  Edmund  Daven 
port  k  Co..  and  four  thousand  seven  hundred  bags  by  Dunlap 
If onourd  h  Co.    The  title  of  these  parties  as  respectively  claimed 
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was  conceded.  All  the  claimants  at  the  time  of  the  capture,  and 
for  a  long  time  before,  were  residents  of  Richmond,  Va.,  and  were 
engaged  in  business  there.  Consequently,  their  property  was 
justly  condemned  as  "  enemies'  property." 

The  claim  of  Phipps  &  Co.  for  their  advance  was  allowed  by 
the  Court  below.  That  part  of  the  decree  was  not  appealed  from 
and  is  not  before  us.  The  case  presents  no  question  but  that  of 
enemies'  property. 

The  decree  below  is  affirmed  with  costs. 

IL  The  case  of  the  Hiawatha. 

The  Court  below  in  decreeing  against  the  o1aimants  proceeded 
upon  the  ground  that  the  cargo  was  shipped  after  notice  of  the 
blockade. 

The  fact  is  clearly  established,  and  if  there  were  no  qualify- 
ing circumstances,  would  well  warrant  the  decree.  But  after  a 
careful  examination  of  the  correspondence  of  the  State  and  Navy 
Departments,  found  in  the  record,  we  are  not  satisfied  that  the 
British  Minister  erred  in  the  construction  he  put  upon  it,  which 
was  that  a  license  was  given  to  all  vessels  in  the  blockaded  ports 
to  depart  with  their  cargoes  within  fifteen  days  after  the  block- 
ade was  established,  whether  the  cargoes  were  taken  on  board 
before  or  after  the  notice  of  the  blockade.  All  reasonable  doubts 
should  be  resolved  in  favor  of  the  claimants.  Any  other  course 
would  be  inconsistent  with  the  right  administration  of  the  law 
and' the  character  of  a  just  Government.  But  the  record  dis- 
closes another  ground  upon  which  the  decree  must  be  sustained. 
On  the  19th  of  April  the  President  issued  a  proclamation 
announcing  his  intention  to  blockade  the  ports  of  the  several 
States  therein  named. 

On  the  27th  of  April  he  issued  a  further  proclamation  an- 
nouncing his  intention  to  blockade  the  ports  of  Virginia  and 
North  Carolina  in  addition  to  those  of  the  States  named  in  the 
previous  one.  On  the  30th  of  April  Commodore  Pendergrast 
issued  his  proclamation  announcing  the  blockade  as  established. 
These  proclamations  were  communicated  to  the  British  Minister 
as  soon  as  they  were  issued.  On  the  5th  of  May  the  British 
Consul  at  Richmond  wrote  to  Lord  Lyons  that  he  had  advised 
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those  representing  the  owners  of  the  Hiawatha  that  there  would 
he  no  difficulty  in  her  leaving  in  ballast.  He  added,  "but  to  this 
they  toill  not  consent."  On  the  8th  of  May  Lord  Lyons  made  an 
application  to  the  Secretary  of  State  relative  to  this  vessel.  The 
matter  was  referred  to  the  Navy  Department.  On  the  same  day 
the  Secretary  of  the  Navy  replied :  "  Fifteen  days  have  heen 
specified  as  a  limit  for  neutrals  to  leave  the  ports  after  actual 
blockade  has  commenced,  with  or  without  cargo,  and  there  are  yet 
five  or  six  days  for  neutrals  to  leave :  with  proper  diligence  on 
the  part  of  persons  interested  I  *&$&  reason  for  exemption  to  any" 
Here  was  a  distinct  warning  that  the  vessel  must  leave  within 
the  time  limited,  after  tlie  commencement  of  the  blockade.  On  tho 
10th  of  May  she  completed  the  discharge  of  her  cargo. 

On  the  next  day  she  commenced  lading  for  her  outer  voyage, 
and  by  working  night  and  day,  on  the  15th  of  May  she  had 
taken  in  a  full  cargo  of  cotton  and  tobacco.  On  that  day  the 
British  Consul  gave  her  a  certificate,  wherein  he  referred  to  the 
proclamation  of  the  27th  of  April,  "  in  which  it  was  announced 
that  a  blockade  would  be  enforced  of  the  ports,  of  Virginia/' 
and  added,  that  "the  best  information  attainable"  "pointed  to 
the  2d  of.  May  as  the  day  when 'an  efficient  blockade  was  sap- 
posed  to  have  been  established.1' 

On  the  16th  of  May  she  was  ready  for  sea,  but  there  was  do 
steam-tug  in  port  to  tow  her  down  the  river.  At  six  o'clock, 
P.  M.(  on  the  17th  she  was  taken  in  tow  by  the  steam-tug  David 
.  Currie.  The  tug  had  not  sufficient  power  and  the  Hiawatha 
came  to  anchor  again.  On  the  18th,  at  six  o'clock,  A.  M.,  she 
was  taken  in  tow  by  the  steam -tug  William  Allison  and  towed 
out  to  sea.  On  the  20th  of  May  she  was  captured  in  Hampton 
Roads  off  Fortress  Monroe,  and  takeu  with  her  cargo  into  the 
Southern  District  of  New  York  for  condemnation. 

The  energy  with  which  the  labor  of  lading  her  was  pressed 
evinces  the  consciousness  of  those  concerned  of  the  peril  of 
delay  beyond  the  time  limited  by  the  proclamation  for  her  depar 
tare.  The  time  was  fifteen  days  from  the  establishment  of  the 
blockade.    The  blockade  was  effectual  on  the  SOth  of  April. 

There  is  no  controversy  upon  the  subject.    The  fifteen  days 
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expired  on  the  15th  of  May — the  day  she  completed  her  lading. 
A  vessel  being  in  a  blockaded  port  is  presumed  to  hare  notice 
of  the  blockade  as  soon  as  it  commences.  This  is  a  settled  rale 
in  the  law  of  nations. 

The  certificate  of  the  Consul  states,  that  according  to  his 
information  the  blockade  commenced  on  the  2d  of  May.  It  is 
not  easy  to  imagine  how  he  could  have  arrived  at  this  conclu- 
sion. The  James  river  is  a  great  commercial  thoroughfare.  It 
would  seem  that  news  of  so  important  an  event  must  have  swept 
up  its  waters  to  Richmond,  as  news  of  interest  spreads  along  the 
streets  of  a  city.  Such  circumstances  must  have  immediately 
become  known  to  the  parties  as  were  sufficient  to  put  them  upon 
inquiry,  and  were  therefore  equivalent  to  full  notice.  But,  con- 
ceding the  2d  of  May  to  be  the  day  from  which  the  computation 
in  to  be  made,  then,  the  fifteen  days  expired  on  the  17th  of  May* 
Her  voyage  down  the  river  was  not  effectively  begun  until  the 
18th  of  May.  This  was  after  the  expiration  of  the  time  allowed. 
In  either  view  she  became  delinquent,  and  was  guilty  of  a  breach 
of  the  blockade.  The  proclamation  allowed  fifteen  days — not 
fifteen  days,  and  until  a  steam-tug  could  be  procured.  The  dif- 
ficulty of  procuring  a  tug  was  one  of  the  accidents  which  must 
have  been  foreseen  and  should  have  been  provided  for.  Those 
concerned,  notwithstanding  the  warnings  they  received,  in  their 
eagerness  to  realize  the  profits  of  a  full  cargo,  took  the  hazards 
of  the  adventure  and  must  now  bear  the  consequences.  If  she 
could  overstay  the  time  limited  for  a  short  period  she  could  for 
a  long  one.  Whatever  the  exoess  of  time,  the  principle  involved 
is  the  same. 

It  is  insisted  for  the  claimants  that  according  to  the  President's 
proclamation  on  the  19th  of  April,  the  Hiawatha  was  not  liable 
to  capture,  until  "  the  commander  of  one  of  the  blockading  ves- 
sels" had  "duly  warned"  her,  endorsed  "on  her  register  the  date 
and  fact  of  such  warning,"  and  she  had  again  attempted  "to 
leave  the  blockaded  port."  To  this  proposition  there  are  several 
answers : 

1st.  There  is  no  such  provision  in  the  proclamation  of  the  27th 
of  April  touching  the  parte  of  Virginia . 
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It  simply  announces  that  a  blookade  of  those  porta  would  be 
established. 

2d.  The  proclamation  of  Commodore  Pendergrast  limits  the 
warning  to  those  who  should  approach  the  line  of  the  blookade 
in  ignorance  of  its  existence.  This  action  of  the  naval  com- 
mander has  not  been  disavowed  by  his  Government,  and  is  con 
elusive  in  a  Prize  Court.  The  warning  proposed  by  this  procla 
mation  is  according  to  the  law  of  nations,  and  it  is  all  that  the 
law  requires. 

8d.  If  the  provision  referred  to  in  the  Proclamation  of  the 
19th  of  April  be  applicable  to  the  ports  of  Virginia,  it  must  be 
considered  in  the  light  of  the  surrounding  circumstances. 

It  was  intended  for  the  benefit  of  the  innocent,  not  of  the 
guilty.  It  would  be  absurd  to  warn  parties  who  had  full  pre- 
vious knowledge.  According  to  the  construction  contended  for. 
a  vessel  seeking  to  evade  the  blockade  might  approach  and 
retreat  any  number  of  times,  and  when  caught  her  captors  could 
do  nothing  but  warn  her  and  endorse  the  warning  upon  her 
registry.  The  same  process  might  be  repeated  at  every  port  on 
the  blockaded  coast.  Indeed,  according  to  the  literal  terms  of 
the  proclamation,  the  Alabama  might  approach,  and  if  captured, 
insist  upon  the  warning  and  endorsement  of  her  registry,  and 
then  upon  her  discharge.  A  construction  drawing  after  it  oon 
sequences  so  absurb,  is  a  "fth  de  **." 

The  cargo  must  share  the' fate  of  the  vessel. 

The  decree  below  is  affirmed  with  costs. 

HI.  The  case  of  the  Brilliante,  No.  184,  presents  but  little 
difficulty.  This  was  a  Mexican  vessel,  with  a  cargo  belonging 
to  Mftiinan  citizens,  seized  on  the  28d  of  June,  1861,  in  Biloxi 
Bay,  in  an  attempt  to  escape  from  New  Orleans  by  running  the 
bio  kade,  which  had  been  established  there  by  an  efficient  force 
on  the  15th  of  May  preceding.  She  was  carried  by.  the  captors 
to  Key  West,  where  she  was  libelled  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Florida,  and  con 
deroned  with  her  cargo  as  prize  of  war. 

From  the  deposition  of  Don  fiafael  Preoiat,  who  was  part 
owner  of  the  vessel  and  partner  in  the  ownership  of  the  cargo 
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and  also  was  on  board  from  the  time  she  left-itgr  home  pout  at 
Campeche  until  her  capture,  the  following  facts  may  be  gathered. 

In  approaching  New  Orleans  with  a  cargo  from  Sisal,  she 
found  the  United  States  ship-of-war  Brooklyn  blockading  the 
mouth  of  the  Mississippi  River  at  Pass  a  Loutre,  and  was  by  the 
officer  of  that  vessel  informed  of  the  blockade  and  forbid  to 
enter.  The  witness  had  a  son  at  Spring  Hill  College,  near 
Mobile,  whom  he  desired  to  get  away ;  and  the  Commander  of 
the  Brooklyn  gave  him  a  letter  to  the  Commander  of  the  Niagara, 
recommending  that  he  should  be  permitted  to  land  and  get  his 
son.  On  leaving  the  Brooklyn  she  started  along  the  coast  in  the 
direction  of  the  Niagara,  but  instead  of  seeking  that  vessel,  she 
evaded  her,  and  went  to  New  Orleans  by  way  of  Lake  Ponchar- 
train.  At  New  Orleans  she  discharged  her  cargo  and  took  in 
another,  and  in  attempting  to  escape  by  the  way  she  intended, 
was  captured  as  already  stated. 

Some  attempt  has  been  made  to  excuse  her  entrance  to  New 
Orleans  by  showing  that  the  crew  refused  to  proceed  towards 
Mobile ;  but  this  is  immaterial,  as  her  condemnation  is  not  for 
her  successful  entrance,  but  for  her  unsuccessful  attempt  to  escape, 

It  is  also  urged  that  she  was  entitled  to  warning  at  the  time 
of  her  capture,  by  virtue  of  the  provision  in  the  President's 
proclamation  establishing  the  blockade.  But  whatever  may  be 
the  sound  construction  of  that  provision  in  reference  to  warning 
vessels  in  its  application  to  vessel*  which  had  notice  of  the 
blockade,  the  question  does  not  arise  in  this  case ;  because,  from 
the  statement  of  the  owner  of  the  vessel  himself  she  was  warned 
by  the  officer  of  the  Brooklyn. 

The  fact  that  the  vessel's  register  was  not  produced  by  either 
party  to  show  a  warning  endorsed  on  it,  can  make  no  difference. 
It  cannot  be  supposed  that  such  endorsement  on  the  ship's 
register  is  to  be  the  only  evidence  of  warning ;  for  if  this  were 
admitted,  the  vessel  would  only  have  to  destroy  her  register,  and 
with  it  the  only  evidence  in  which  she  could  be  condemned,  or 
she  would  only  need  to  keep  several  registers  and  destroy  the 
one  having  the  endorsement. 

W*  entertain  no  doubt  that  this  vessel  and  cargo  were  justly 
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condemned  as  neutral  property  for  running  the  blockade,  of 
which  she  had  been  fairly  warned,  and  which  aha  had  once 
successfully  violated. 

The  judgment  ia  therefore,  affirmed. 

The  eaae  of  the  Crenshaw,  No.  163,  on  the  other  hand  pre- 
sents the  question  of  "  enemies'  property/'  pure  and  simple. 
This  reasel  was  seized  in  Hampton  Roads  on  the  17th  of  May, 
1861,  by  the  blockading  force  at  that  point  under  flag-officer 
Stringham,  and  was  carried  as  a  prize  of  war  into  New  York. 
The  vessel  and  the  larger  part  of  the  cargo  were,  at  the  time  of 
the  capture,  owned  by  citizens  of  the  State  of  Virginia,  residing 
in  Richmond ;  and  the  vessel  had  on  board,  among  her  papers, 
a  clearance  signed  on  the  14th  of  May  by  R.  H.  Lortin,  Collector 
of  the  Port  of  Richmond,  of  the  Confederate  States  of  America. 

Upon  the  principles  already  settled,  the  vessel  and  suoh  parts 
of  her  cargo  as  came  within  the  description  of  enemies'  pro- 
perty, were  rightfully  condemned.  It  is  however  claimed  that 
ten  tierces  of  tobacco  strips  shipped  by  Ludlam  &  Watson  at 
Richmond,  to  be  delivered  to  shipper's  order  at  Liverpool,  and 
thirty  tierces  of  tobacco  strips  Bhipped  by  W.  O.  Clark  at  Rich- 
mond, to  order  of  Messrs,  S&ml  Irven  or  assigns,  Liverpool,  are 
not  enemies'  property,  and  should  be  restored  to  claimants. 

The  claim  for  the  ten  tierces,  as  interposed  by  Henry  Ludlam 
in  behalf  of  himself  and  others,  and  the  statement  of  the  claim- 
ant's petition,  are  sworn  to  by  Gustavo  Henikin,  who  holds  the 
bill  of  lading,  which  is  endorsed — "deliver  to  Ludlam  k 
Henikin,  for  Chas.  Lear  &  Sons',  Liverpool.  Ludlam  &  Watson." 

Mr.  Henikin  states  that  his  partner,  Henry  Ludlam,  was  in 
Europe,  that  Watson,  (the  partner  of  Ludlam  &  Watson,  resident 
in  Richmond,)  was  oat  of  the  jurisdiction  of  the  Court,  and  that 
his  knowledge  of  the  facts  embraced  in  the  petition  is  derived 
from  his  connections  with  it  as  partner  of  Ludlam,  and  from 
correspondence  and  business  relations  with  the  shippers.  The. 
extent  of  his  knowledge  thus  set  forth  is  not  very  satisfactory 
nor  is  the  claim  stated  in  a  manner  to  relieve  it  of  any  embar- 
rassment growing  out  of  this  fact.  He  sets  forth  substantially 
*at  Ludlam  *  Watson,  the  shippers,  was  a  firm  oompoaai  of 
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Henry  Ludlam,  a  citizen  and  resident  of  Rhode  Island,  and  Gk  F. 
Watson,  a  citizen  and  resident  of  Richmond,  V*,  doing  business 
in  Richmond ;  and  that  Henry  Lndlam  was  also  doing  business 
in  New  York  in  partnership  with  Gustavo  Henilrin,  under  the 
style  of  Ludlam  k  Henikin,  and  that  Lear  k  Sons  were  a  mer- 
cantile partnership,  composed  of  British  subjects,  residing  in- 
Liverpool  Then,  speaking  in  behalf  of  all  these  parties,  the 
petitioner  says,  they  are  owners  of  the  ten  tierces  of  tobacco,  and 
bona  fide  owners  of  the  bill  of  lading  for  the  same,  and  that 
said  tobacco  was  from  the  time  of  the  shipment  on  board  of  the 
Crenshaw  in  the  Port  of  Richmond,  and  still  is  the  property  of 
the  claimants. 

It  will  be  seen  at  once,  that  the  statement  does  not  profess  to 
set  out  what  are  the  distinct  interests  of  each  individual  in  this 
property,  nor  the  separate  interests  of  the  three  partnership 
firms  thus  claiming  it.  Nor  is  there  any  attempt  to  show  how 
any  person  beside  Ludlam  k  Watson  of  Richmond,  who  were 
the  shippers,  acquired  any  interest  in  it.  It  is  a  joint  claim  on 
the  part  of  all  the  persons  mentioned,  all  of  whom  are  asserted 
to  be  bona  fide  holders  of  the  bill  of  lading.  It  is  perfectly 
consistent  with  all  that  was  stated,  that  Ludlam  k  Watson  were 
the  real  owners  of  the  property.  The  bill  of  lading,  whiqh  is 
to  shipper's  order  or  assigns,  throws  no  light  on  the  subject,  and 
there  is  not  a  particle  of  other  testimony  in  reference  to  the 
claim  in  the  record.  The  Court  decreed  that  the  interest  of 
Lear  k  Sons  in  the  ten  tierces  of  tobacco  be  restored  to  them 
and  that  they  pay  costs,  unless  they  furnished  further  proof  that 
the  property  was  bona  fide  neutral.  They  failed  to  furnish 
better  proof  and  appealed  on  account  of  the  costs. 

We  are  of  the  opinion  that  the  decree  does  them  no  injustice, 
and  inNthe  doubtful  circumstances  in  which  this  claim  stands,  on 
their  own  statement,  should  have  had  great  hesitation  in  giving 
them  the  property  if  the  captors  had  appealed. 

In  reference  to  the  claim  of  Ludlam,  we  are  not  sufficiently 
advised  of  what  it  is  by  his  pleading  or  by  the  proo£  to  set  apart 
for  him,  if  it  were  just.  But  we  are  of  the  opinion  that  the  firm 
of  Ludlam  k  Watson,  doing  business  in  Richmond,  where 


«2  SUPREME  COUBT. 

Priae  Gams. 

Watson,  the  Active  member  of  the  firm,  resided,  must  be  ruled 
by  his  status  in  reference  to  the  property  of  the  firm  under  his 
control  in  the  enemy  country. 

The  property  was,  through  his  residence  in  that  country,  sub- 
jected to  the  power  of  the  enemy,  and  comes  within  the  category 
of  u  enemies'  property." 

There  is  more  difficulty  in  reference  to  the  claim  of  Irvin  k 
Co.  to  the  thirty  tierces  of  tobacco  strips. 

Xt  very  clearly  appears -that  Irvin  k  Co.,  claimants,  purchased 
this  tobacco  before  the  war  broke  out,  with  their  own  means, 
which  were  then  in  Richmond,  and  that  they  are  citizens  and 
residents  of  New  York. 

It  is  claimed  that  the  property  should  be  condemned  on  the 
ground  that  the  transaction  constitutes  an  illegal  traffic  with  the 
enemy.  This  certainly  cannot  be  held  to  apply  to  the  purchase 
of  the  tobacco,  which  was  bought  and  paid  for  before  hostilities 
commenced.  If  it  is  intended  to  apply  the  principle  of  illegal 
traffic  to  the  attempt  to  withdraw  the  property  from  the  enemy 
country,  it  would  seem  that  the  order  of  the  Secretary  of  the 
Navy  allowing  fifteen  days  for  all  vessels  to  withdraw  from  the 
blockaded  ports,  with  or  without  cargo,  should  be  held  to  apply 
to  the  property  of  one  of  our  own  citizens,  residing  in  New 
York,  already  bought  and  paid  for,  as  well  «as  to  any  neutral 
cargo.  If  this  be  correct,  it  would  seem  that  the  property  of 
irvin  k  Co.  should  be  restored  to  them  as  that  of  Laurie,  Son  & 
Co.  was. 

The  right  of  Scott  k  Clarke  to  commissions  on  profits  really 
constituted  no  interest  in  the  property,  and  presents  no  cogni 
zable  feature  in  the  case. 

This  property  will  therefore  be  restored  to  the  claimants. 

Mr.  Justice  NELSON,  dissenting.  The  property  in  this  case, 
vessel  and  cargo,  was  seized  by  a  Government  vessel  on  the  20th 
of  May,  1861,  in  Hampton  Roads,  for  an  alleged  violation  of  the 
blockade  of  the  ports  of  the  State  of  Virginia.  The  Hiawatha 
was  a  British  vessel  and  the  cargo  belonged  to  British  subjects. 
The  vessel  ha<i  entered  tbe  James  River  before  the  blockade,  on 
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her  way  to  City  Point,  upwards  of  one  hundred  miles  from  tiub 
mouth,  where  she  took  in  her  cargo.  She  finished  loading  on  the 
15th  of  May,  but  was  delayed  from  departing  on  her  outward 
voyage  till  the  17th  for  want  of  a  tug  to  tow  her  down  the 
river.  She  arrived  at  Hampton  Roa^s  on  the  20th,  where,  the 
blockade  in  the  meantime  having  been  established,  she  was  met 
by  one  of  the  ships  and  the  boarding  officer  endorsed  on  her 
register,  ''ordered  not  to  enter  any  port  in  Virginia,  or  south 
of  it."  This  occurred  some  three  miles  above  the  place  where 
the  flag  ship  was  stationed,  and  the  boarding  officer  directed  the 
master  to  heave  his  ship  to  when  he  came  abreast  of  the  flag 
ship,  which  was  done,  when  she  was  taken  in  charge  as  prise. 

On  the  80th  April,  flag  officer  Pendergrast,  TJ.  S.  ship  Cumber- 
land, off  Fortress  Monroe,  in  Hampton  Roads,  gave  the  following 
notice :  "  All  vessels  passing  the  capes  of  Virginia,  coming  from 
a  distance  and  ignorant  of  the  proclamation,  (the  proclamation 
of  the  President  of  the  27th  of  April  that  a  blockade  would  be 
established,)  will  be  warned  off;  and  those  passing  Fortress 
Monroe  will  be  required  to  anchor  under  the  guns  of  the  fort 
and  subject  themselves  to  an  examination." 

The  Hiawatha,  while  engaged  in  putting  on  board  her  cargo 
at  City  Point,  became  the  subject  of  correspondence  between  the 
British  Minister  and  the  Secretary  of  State,  under  date  of  the 
8th  and  9th  of  May,  which  drew  from  the  Secretary  of  the  Navy 
a  letter  of  the  9th,  in  which,  after  referring  to  the  above  notioe 
of  the  flag  officer  Pendergrast,  and  stating  that  it  had  been  sent 
to  the  Baltimore  and  Norfolk  papers,  and  by  one  or  more  pub- 
lished, advised  the  Minister  that  fifteen  days  had  been  fixed 
as  a  limit  for  neutrals  to  leave  the  ports  after  an  actual  block- 
ade had  commenced,  with  or  without  cargo.  The  inquiry 
of  the  British  Minister  had  referred  not  only  to  the  time  that  a 
vessel  would  be  allowed  to  depart,  but  whether  it  mi^ht  be 
laden ed  within  the  time.  This  vessel,  according  to  the  advice 
of  the  Secretary  would  be  entitled  to  the  whole  of  the  15th  of 
May  to  leave  City  Point,  her  port  of  lading.  As  we  have  seen, 
her  cargo  was  on  board  within  the  time,  but  the  vessel  was 
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delayed  in  her  departure  for  want  of  a  tug  to  tow  her  down  the 
river. 

We  think  it  very  clear  upon  all  the  evidence  that  there  was 
no  intention  on  the  part  of  the  master  to  break  the  blockade, 
that  the  seizure  under  the  oircumstanoes  was  not  warranted,  and 
upon  the  merits  that  the  ship  and  cargo  should  have  been 
restored. 

Another  ground  of  objection  to  this  seizure  is,  that  the  vessel 
was  entitled  to  a  warning  endorsed  on  her  papers  by  an  officer 
of  the  blockading  force,  according  to  the  terms  of  the  procla- 
mation of  the  President ;  and  that  she  was  not  liable  to  capture 
except  for  the  seoond  attempt  to  leave  the  port. 

The  proclamation,  after  certain  recitals,  not  material  in  this 
branch  of  the  case,  provides  as  follows:  the  President  has 
"deemed  it  advisable  to  set  on  foot  a  blockade  of  the  ports 
within  the  States  aforesaid,  (the  States  referred  to  in  the  recitals,) 
in  pursuance  of  the  laws  of  the  United  States  and  of  the  law  of 
nations,  in  such  case  made  and  provided."  "  I£  therefore,  with 
a  view  to  violate  such  blockade,  a  vessel  shall  approach  or  shall 
attempt  to  leave  either  of  said  ports,  she  will  be  duly  warned 
by  the  commander  of  one  of  the  blockading  vessels,  who  will 
endorse  on  her  register  the  fact  and  date  of  such  warning,  and 
if  the  same  vessel  shall  again  attempt  to  enter  or  leave  the 
blockaded  port,  she  will  be  captured  and  sent  to  the  nearest 
convenient  port  for  such  proceedings  against  her  and  her  cargo, 
as  prize,  as  may  be  deemed  advisable." 

The  proclamation  of  the  President  of  the  27th  of  April  ex- 
tended that  of  the  19th  to  the  States  of  Virginia  and  North 
Carolina. 

It  will  be  observed  that  this  warning  applies  to  vessels 
attempting  to  enter  or  leave  the  port,  and  is  therefore  applicable 
to  the  Hiawatha. 

We  must  confess  that  we  have  not  heard  any  satisfactory 
answer  to  the  objection  founded  upon  the  terms  of  this  procla- 
mation. 

It  has  been  said  that  the  proclamation,  among  other  ground* 
aa  stated  on  its  face,  is  founded  on  the  "law  of  nations/1  and 
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hence  draws  after  it  the  law  of  blockade  as  found  in  that  code, 
and  that  a  warning  is  dispensed  with  in  all  cases  where  the 
vessel  is  chargeable  with  previous  notice  or  knowledge  that  the 
port  is  blockaded.  But  the  obvious  answer  to  the  suggestion 
is,  that  there  is  no  necessary  connection  between  the  authority 
upon  which  the  proclamation  is  issued  and  the  terms  prescribed 
as  the  condition  of  its  penalties  or  enforcement,  and,  besides,  if 
founded  upon  the  law  of  nations,' surely  it  was  competent  for 
the  President  to  mitigate  the  rigors  of  that  code  and  apply  to 
neutrals  the  more  lenient  and  friendly  principles  of  international 
law.  We  do  not  doubt  but  that  considerations  of  this  charactei 
influenced  the  President  in  prescribing  these  favorable  terms  in 
respect  to  neutrals;  for,  in  his  message  a  few  months  later  to 
Congress,  (4th  of  July,)  he  observes :  a  a  proclamation  was  issued 
for  closing  the  ports  of  the  insurrectionary  districts"  (not  by 
blockade,  but)  " by  proceedings  in  the  nature  of  a  blockade" 

'This  view  of  the  proclamation  seems  to  have  been  entertained 
by  the  Secretary  ^of  the  Navy,  under  whose  orders  it  was  carried 
into  execution.  In  his  report  to  the  President,  4th  July,  he 
observes,  after  referring  to  the  necessity  of  interdicting  com- 
merce at  those  ports  where  the  Government  were  not  permitted 
to  collect  the  revenue,  that  "  in  the  performance  of  this  domestic 
municipal  duty  the  property  and  interests  of  foreigners  became, 
to  some  extent,  involved  in  our  home  questions,  and  with  a  view 
of  extending  to  them  every  comity  that  circumstances  would 
justify,  the  rules  of  blockade  were  adopted,  and,  as  far  as  practi 
cable,  made  applicable  to  the  cases  that  occurred  under  this 
embargo  or  non-intercourse  of  the  insurgent  States.  The  com- 
manders, he  observes,  were  directed  to  permit  the  vessels  of 
foreigners  to  depart  within  fifteen  days  as  in  case  of  actual 
effective  blockade,  and  their  vessels  were  not  to  be  seized  unless 
they  attempted,  after  having  been  once  warned  oflj  to  enter  an 
interdicted  port  in  disregard  of  such  warning." 

The  question  is  not  a  new  one  in  this  Court.  The  British 
Government  had  notified  the  United  States  of  the  blockade  of 
certain  ports  in  the  West  Indies,  but  "not  to  oonsider  blockades 
as  existing,  unless  in  respect  to  particular  ports  which  may  be 
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actually  invested,  and,  then,  not  to  capture  vessels  bound  to  such 
ports,  unless  they  shall  have  been  previously  warned  not  to 
enter  them." 

The  question  arose  upon  this  blockade  in  Mar.  In.  Cb.  tb. 
Woods,  (6  Cranch,  29.) 

Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  Court, 
observed,  "  The  words  of  the  order  are  not  satisfied  by  any  pre- 
vious notice  which  the  vessel  may  have  obtained,  otherwise  than 
by  her  being  warned  off.  *  This  is  a  technical  term  which  is  well 
understood.    It  is  not  satisfied  by  notice  received  in  any  other 
manner.    The  effect  of  this  order  is,  that  a  vessel  cannot    be 
placed  in  the  situation  of  one  having  notice  of  the  blockade' 
until  she  is  warned  off    It  gives  her  a  right  to  inquire  of  the 
blockading  squadron,  if  she  shall  not  receive  this  warning  from 
one  capable  of  giving  it,  and,  consequently,  dispenses  with  her 
making  that  inquiry  elsewhere.    While  this  order  was  in  force 
a  neutral  vessel  might  lawfully  sail  for  a  blockaded  port,  know- 
ing it  to  be  blockaded,  and  being  found  sailing  towards  sucb 
port,  would  not  constitute  an  attempt  to  break  the  blockade  until 
she  should  be  warned  off." 

We  are  of  opinion,  therefore,  that,  according  to  the  very  terms 
of  the  proclamation,  neutral  ships  were  entitled  to  a  warning  by 
one  of  the  blockading  squadron  and  could  be  lawfully  seized 
only  on  the  second  attempt  to  enter  or  leave  the  port. 

It  is  remarkable,  also,  that  both  the  President  and  the  Secre- 
tary, in  referring  to  the  blockade,  treat  the  measure,  not  as  a 
blockade  under  the  law  of  nations,  but  as  a  restraint  upon  com- 
merce at  the  interdicted  ports  under  the  municipal  laws  of  the 
Government. 

Another  objection  taken  to  the  seizure  of  this  vessel  and 
cargo  is.  that  there  was  no  existing  war  between  the  United 
States  and  the  States  in  insurrection  within  the  meaning  of  the 
law  of  nations,  which  drew  after  it  the  consequences  of  a  public 
or  civil  war.  A  contest  by  force  between  independent  sovereign 
States  is  called  a  public  war ;  and,  when  duly  commenced  bj 
proclamation  or  otherwise,  it  entitles  both  of  the  belligerent 
parties  to  all  the  rights  of  war  against  each  other,  and  as  respecti 


DECEMBER  TERM,  1862. 


Prize  Cases. 


neutral  nations.  Chancellor  Kent  observes,  "  Though  a  solemn 
declaration,  or  previous  notice  to  the  enemy,  be  now  laid  aside, 
it  is  essential  that  some  formal  public  act,  proceeding  directly 
from  the  competent  source,  should  announce  to  the  people  at 
home  their  new  relations  and  duties  growing  out  of  a  state  of 
war,  and  which  should  equally  apprize  neutral  nations  of  the  feet, 
to  enable  them  to  conform  their  conduct  to  the  rights  belonging 
to  the  new  state  of  things."  "  Such  an  official  act  operates  from 
its  date  to  legalize  all  hostile  acts,  in  like  manner  as  a  treaty  of 
peace  operates  from  its  date  to  annul  them."  He  further  observes, 
"as  war  cannot  lawfully  be  commenced  on  the  part  of  the 
United  States  without  an  act  of  Congress,  such  act  is>  of  course, 
a  formal  notice  to  all  the  world,  and  equivalent  to  the  most 
solemn  declaration." 

I  The  legal  consequences  resulting  from  a  state  of  war  between 
two  countries  at  this  day  are  well  understood,  and  will  be  found 
described  in  every  approved  work  on  the  subject  of  international 
law.  The  people  of  the  two  countries  become  immediately  the 
enemies  of  each  other — all  intercourse  commercial  or  otherwise 
between  them  unlawful — all  contracts  existing  at  the  commence- 
ment of  the  war  suspended,  and  all  made  during  its  existence 
utterly  void.  The  insurance  of  enemies'  property,  the  drawing 
of  bills  of  exchange  or  purchase  on  the  enemies'  country,  the 
remission  of  bills  or  money  to  it  are  illegal  and  void.  Existing 
partnerships  between  citizens  or  subjects  of  the  two  countries 
are  dissolved,  and,  in  fine,  interdiction  of  trade  and  intercourse 
direct  or  indirect  is  absolute  and  complete  by  the  mere  force 
and  effect  of  war  itself.  All  the  property  of  the  people  of 
the  two  countries  on  land  or  sea  are  subject  to  capture  and 
confiscation  by  the  adverse  party  as  enemies'  property,  witw 
certain  qualifications  as  it  respects  property  on  land,  (Broivn  vs. 
Utu'ted  Slates,  8  Cranch,  110,)  all  treaties  between  the  belligerent 
parties  are  annulled,:  The  ports  of. the  respective  countries  may 
be  blockaded,  and  letters  of  marque  and  reprisal  granted  as 
rights  of  war,  and  the  law  of  prizes  as  defined  by  the  law  of 
nations  comes  into-  full  and  complete  operation,  resulting  from 
maritime  captures  jure  belli.    War  also  effects  a  change  in  the 
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mutual  relations  of  all  States  or  countries,  not  directly,  as  in  the 
case  of  tbe  belligerents,  but  immediately  and  indirectly,  though 
they  take  no  part  in  the  contest,  but  remain  neutral. 

This  great  and  pervading  change  in  the  existing  condition  of 
a  country,  and  in  the  relations  of  all  her  citizens  or  subjects* 
external  and  internal,  from  a  state  of  peace,  is  the  immediate 
effect  and  result  of  a  state  of  war :  and  hence  the  same  code 
which  has  annexed  to  the  existence  of  a  war  all  these  disturbing 
consequences  has  declared  that  the  right  of  making  war  belongs 
exclusively  to  the  supreme  or  sovereign  power  of  the  State. 

This  power  in  all  civilized  nations  is  regulated  by  the  funda- 
mental laws  or  municipal  constitution  of  the  country. 

By  our  Constitution  this  power  is  lodged  in  Congress.  Con- 
gress shall  have  power  "  to  declare  war,  grant  letters  of  marque 
and  reprisal,  and  make  rules  concerning  captures  on  land  and 
water." 

We  have  thus  far  been  considering  the  status  of  the  citizens 
or  subjects  of  a  country  at  the  breaking  out  of  a  public  war 
when  recognized  or  declared  by  the  crmpetent  power. 

In  the  case  of  a  rebellion  or  resistance  of  a  portion  of  the 
people  of  a  country  against  the  established  government,  there  i* 
no  doubt,  if  in  its  progress  and  enlargement  the  government  thiiff 
sought  to  be  overthrown  sees  fit,  it  may  by  the  competent  power 
recognize  or  declare  the  existence  of  a  state  of  civil  war,  which 
wiU  draw  after  it  all  the  consequences  and  rights  of  war  between 
the  contending  parties  as  in  the  case  of  a  public  war.  Mr. 
Wheaton  observes,  speaking  of  civil  war,  "But  the  general 
usage  of  nations  regards  such  a  war  as  entitling  both  the  con- 
tending parties  to  all  the  rights  of  war  as  against  each  other, 
and  even  as  respects  neutral  nations."  It  is  not  to  be  denied, 
therefore,  that  if  a  civil  war  existed  between  that  portion  of  the 
people  in  organized  insurrection  to  overthrow  this  Government 
at  the  time  this  vessel  and  cargo  were  seized,  and  if  she  was 
guijty  of  a  violation  of  the'blockade,  she  would  bo  lawful  prize 
of  war.  But  before  this  insurrection  against  the  established 
Government  can  be  dealt  with  on  the  footing  of  *  civil  war, 
within  the  meaning  of  the  law  of  nations  and  the  Constitution 
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of  the  United  States,  and  which  will  draw  after  it  belligerent 
rights,  it  must  be  recognized  or  declared  by  the  war-making 
power  of  the  Government.  No  power  short  of  this  can  change 
the  legal  status  of  the  Government  or  the  relations  of  its  citizens 
from  that  of  peace  to  a  state  of  war,  or  bring  into  existence  all 
those  duties  and  obligations  of  neutral  third  parties  growing  out 
of  a  state  of  war.  The  war  power  of  the  Government  must  be 
exercised  before  this  changed  condition  of  the  Government  and 
people  and  of  neutral  third  parties  can  be  admitted.  There  is 
no  difference  in  this  respect  between  a  civil  or  a  public  war. 

We  have  been  more  particular  upon  this  branch  of  the  case 
than  would  seem  to  be  required,  on  account  of  any  doubt  or 
difficulties  attending  the  subject  in  view  of  the  approved  works 
upon  the  law  of  nations  or  from  the  adjudication  of  the  courts, 
but,  because  some  confusion  existed  on  the  argument  as  to  the 
definition  of  a  war  that  drew  after  it  all  the  rights  of  prize  of 
war.  Indeed,  a  great  portion  of  the  argument  proceeded  upon 
the  ground  that  these  rights  could  be  called  into  operation — 
enemies9  property  captured— blockades  set  on  foot  and  all  the 
rights  of  war  enforced  in  prize  courts — by  a  species  of  war  un- 
known to  the  law  of  nations  and  to  the  Constitution  of  the  United 
States. 

An  idea  seemed  to  be  entertained  that  all  that  was  necessary 
to  constitute  a  war  was  organized  hostility  in  the  district  of 
country  in  a  state  of  rebellion — that  conflicts  on  land  and  on  sea 
—the  taking  of  towns  and  capture  of  fleets — ifc  fine,  the  magni- 
tude and  dimensions  of  the  resistance  against  the  Government- 
constituted  war  with  ail  the  belligerent  rights  belonging,  to  civil 
war.  With  a  view  to  enforce  this  idea,  we  had,  during  the 
argument,  an  imposing  historical  detail  of  the  several  measures 
adopted  by  the  Confederate  States  to  enable  them  to  resist  the 
authority  of  the  general  Government,  and  of  many  bold  and 
daring  acts  of  resistance  and  of  conflict.  It  jras  said  that  war 
was  to  be  ascertained  by  looking  at  the  armies  and  navies  or 
public  force  of  the  contending  parties,  and  the  battles  lost  and 
won — that  in  the  language  of  one  of  the  learned  counsel,  "When- 
ever the  situation  of  opposing  hostilities- has  assumed  the  pro- 
voi*.  ii.  44 
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portions  and  pursued  the  methods  of  war,  then  peaoe  is  driven 
out,  the  ordinary  authority  and  administration  of  law  are  sus- 
pended and  war  in  fact  and  by  necessity  is  the  status  of  the 
nation  until  peace  is  restored  and  the  laws  resumed  their  do- 
minion." 

Now,  in  one  sense,  no  doubt  this  is  war,  and  may  be  a  war 
of  the  most  extensive  and  threatening  dimensions  and  effects,  but 
it  is  a  statement  simply  of  its  existence  in  a  material  sense,  and 
has  no  relevancy  or  weight  when  the  question  is  what  constitutes 
war  in  a  legal  sense,  in  the  sense  of  the  law  of  nations;  and  of  the 
Constitution  of  the  United  States  ?  For  it  must  be  a  war  in  this 
sense  to  attach  to  it  all  the  consequences  that  belong  to  belli- 
gerent rights.  Instead,  therefore,  of  inquiring  after  armies  and 
navies,  and  victories  lost  and  won,  or  organized  rebellion  against 
the  general  Government,  the  inquiry  should  be  into  the  law  of 
nations  and  into  the  municipal  fundamental  laws  of  the  Govern- 
ment. For  we  find  there  that  to  constitute  a  civil  war  in  the 
sense  in  which  we  are  speaking,  before  it  can  exist,  in  contem- 
plation of  law,  it  must  be  recognized  or  declared  by  the 
sovereign  power  of  the  State,  and  which  sovereign  power  by 
our  Constitution  is  lodged  in  the  Congress  of  the  United  States 
— civil  war,  therefore,  undei  our  system  of  government,  can 
exist  only  by  an  act  of  Congress,  which  requires  the  assent  of 
two  of  the  great  departments  of  the  Government,  the  Executive 
and  Legislative. 

We  have  thus  far  been  speaking  of  the  war  power  under  the 
Constitution  of  the  United  States,  and  as  known  and  recognized 
by  the  law  of  nations.  But  we  are  asked,  what  would  become 
of  the  peace  and  integrity  of  the  Union  in  case  of  an  insurrection 
at  home  or  invasion  from  abroad  if  this  power  could  not  bo 
exercised  by  the  President  in  the  recess  of  Congress,  and  until 
that  body  could  be  assembled  ? 

The  framers  of  the  Constitution  fully  comprehended  this  ques- 
tion, and  provided  for  the  contingency.  Indeed„it  would  have 
been  surprising  if  they  had  not,  as  a  rebellion  had  occurred  in 
the  State  of  Massachusetts  while  the  Convention  was  in  session, 
and  which  had  become  so  general  that  it  was  quelled  only  by 
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calling  upon  the  military  power  of  the  State.  The  Constitution 
declares  that  Congress  shall  have  power  "to  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union,  suppress 
insurrections,  and  repel  invasions."  Another  clause,  "that  the 
President  shall  be  Commander-in-chief  of  the  Army  and  Navy 
of  the  United  States,  and  of  the  militia  of  the  several  States 
when  called  into  the  actual  service  of  the  United  States ;"  and, 
again,  "  He  shall  take  care  that  the  laws  shall  be  faithfully  exe- 
cuted." Congress  passed  laws  on  this  subject  in  1792  and  1795. 
1  United  States  Laws,  pp.  264,  424. 

The  last  Act  provided  that  whenever  the  United  States  shall  be 
invaded  or  be  in  imminent  danger  of  invasion  from  a  foreign 
nation,  it  shall  be  lawful  for  the  President  to  call  forth  such 
number  of  the  militia  most  convenient  to  the  place  of  danger, 
and  in  case  of  insurrection  in  any  State  against  the  Government 
thereof,  it  shall  be  lawful  for  the  President,  on  the  application 
of  the  Legislature  of  such  State,  if  in  session,  or  if  not,  of  the 
Executive  of  the  State,  to  call  forth  such  number  of  militia  of 
any  other  State  or  States  as  he  may  judge  sufficient  to  suppress 
such  insurrection. 

The  2d  section  provides,  that  when  the  laws  of  the  United 
States  shall  be  opposed,  or  the  execution  obstructed  in  any  State 
by  combinations  too  powerful  to  be  suppressed  by  the  course  of 
judicial  proceedings,  it  shall  be  lawful  for  the  President  to  call 
forth  the  militia  of  such  State,  or  of  any  other  State  or  States  as 
may  be  necessary  to  suppress  such  combinations ;  and  by  the 
Act  8  March,  1807,  (2  U.  S.  Laws,  443,)  it  is  provided  that  in 
case  of  insurrection  or  obstruction  of  the  laws,  either  in  the 
United  States  or  of  any  State  or  Territory,  where  it  is  lawfbl 
for  the  President  to  call  forth  the  militia  for  the  purpose  of 
suppressing  such  insurrection,  and  causing  the  laws  to  be  exe- 
cuted, it  shall  be  lawful  to  employ  for  the  same  purpose  such 
part  of  the  land  and  naval  forces  of  the  United  States  as  shall 
be  judged  necessary. 

It  will  be  seen,  therefore,  that  ample  provision  has  been  made 
under  the  Constitution  and  laws  against  any  sudden  and  unex- 
pected disturbance  of  the  public  peace  from  insurrection  at  home 
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or  invasion  from  abroad.  The  whole  military  and  naval  power 
of  the  country  is  put  under  the  control  of  the  President  to  meet 
the  emergency.  He  may  call  out  a  force  in  proportion  to  its 
necessities,  one  regiment  or  fifty,  one  ship-of-war  or  any  number 
at  his  discretion.  If,  like  the  insurrection  in  the  State  of  Penn- 
sylvania in  1793,  the  disturbance  is  confined  to  a  small  district 
of  country,  a  few  regiments  of  the  militia  may  be  sufficient  to 
suppress  it.  If  of  the  dimension  of  the  present,  when  it  first 
broke  out,  a  much  larger  force  would  be  required.  But  what 
ever  its  numbers,  whether  great  or  small,  that  may  be  required, 
ample  provision  is  here  made ;  and  whether  great  or  small,  the 
nature  of  the  power  is  the  same.  It  is  the  exercise  of  a  power 
under  the  municipal  laws  of  the  country  and  not  under  the  law 
of  nations ;  and,  as  we  see,  furnishes  the  most  ample  means  of 
repelling  attacks  from  abroad  or  suppressing  disturbances  at 
home  until  the  assembling  of  Congress,  who  can,  if  it  be  deemod 
necessary,  bring  into  operation  the  war  power,  and  thus  change 
the  nature  and  character  of  the  contest.  Then,  instead  of  being 
carried  on  under  the  municipal  law  of  1795,  it  would  be  under 
the  law  of  nations,  and  the  Acts  of  Congress  as  war  measuies 
with  all  the  rights  of  war. 

It  has  been  argued  that  the  authority  conferred  on  the  Presi- 
dent by  the  Act  of  1795  invests  him  with  the  war  power.  But 
the  obvious  answer  is,  that  it  proceeds  from  a  different  clause  in 
the  Constitution  and  which  is  given  for  different  purposes  and 
objects,  namely,  to  execute  the  laws  and  preserve  the  public 
order  and  tranquillity  of  the  country  in  a  time  of  peace  by  pre- 
venting or  suppressing  any  public  disorder  or  disturbance  by 
foreign  or  domestic  enemies.  Certainly,  if  there  is  any  force  in 
this  argument,  then  we  are  in  a  state  of  war  with  all  the  righto 
of  war,  and'  all  the  penal  consequences  attending  it  every  time 
this  power  is  exercised  by  calling  out  a  military  force  to  execute 
the  laws  or  to  suppress  insurrection  or  rebellion ;  for  the  nature 
of  the  power  cannot  depend  upon  the  numbers  called  out.  If 
90,  what  numbers  will  constitute  war  and  what  numbers  will 
not?  It  has  also  been  argued  that  this  power  of  the  President 
from  necessity  should  be  construed  as  vesting  him  with  the  war 
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power,  or  the  Republic  might  greatly  suffer  or  be  in  danger  from 
the  attacks  of  the  hostile  party  before  the  assembling  of  Con- 
gress. But  we  have  seen  that  the  whole  military  and  naval 
force  are  in  his  hands  under  the  municipal  laws  of  the  country. 
He  can  meet  the  adversary  upon  land  and  water  with  all  the 
forces  of  the  Government.  The  truth  is,  this  idea  of  the  exist- 
ence of  any  necessity  for  clothing  the  President  with  the  war 
power,  under  the  Act  of  1795,  is  simply  a  monstrous  exaggera- 
tion ;  for,  besides  having  the  command  of  the  whole  of  the  army 
and  navy,  Congress  can  be  assembled  within  any  thirty  days,  if 
the  safety  of  the  country  requires  that  the  war  power  shall  be 
brought  into  operation. 

The  Acts  of  1795  and  1807  did  not,  and  could  not  under  the 
(institution,  confer  on  the  President  the  power  of  declaring  war 
against  a  State  of  this  Union,  or  of  deciding  that  war  existed, 
and  upon  that  ground  authorize  the  capture  and  confiscation  of 
the  property  of  every  citizen  of  the  State  whenever  it  was  found 
oa  the  waters.  The  laws  of  war,  whether  the  war  be  civil  or 
inter  gentes,  as  we  have  seen,  convert  every  citizen  of  the  hostile 
State  into  a  public  enemy,  and  treat  him  accordingly,  whatever 
may  have  been  his  previous  conduct.  This  great  power  over 
the  business  and  property  of  the  citizen  is  reserved  to  the  legis 
lative  department  by  the  express  words  of  the  Constitution.  It 
cannot  be  delegated  or  surrendered  to  the  Executive.  Con- 
gress alone  can  determine  whether  war  exists  or  should  be 
declared ;  and  until  they  have  acted,  no  citizen  of  the  State  can 
be  punished  in  his  person  or  property,  unless  he  has  committed 
some  offence  against  a  law  of  Congress  passed  before  the  act 
was  committed,  which  made  it  a  crime,  and  defined  the  punish- 
ment. The  penalty  of  confiscation  for  the  acts  of  others  with 
which  he  had  no  concern  cannot  lawfully  be  inflicted. 

In  the  .breaking  out  of  a  rebellion  against  the  established 
Government,  the  usage  in  all  civilized  countries,  in  its  first ' 
stages,  is  to  suppress  it  by  confining  the  public  forces  and  the 
operations  of  the  Government  against  those  in  rebellion,  and  at 
the  same  time  extending  encouragement  and  support  to  the  loyal 
people  with  a  view  to  their  co-operation  in  putting  down  the 
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insurgents.  This  coarse  is  not  only  the  dictate  of  wisdom,  but 
of  justice.  This  was  the  practice  of  England  in  Monmouth'* 
rebellion  in  the  reign  of  James  the  Second,  and  in  the  rebellions 
of  1715  and  1745,  by  the  Pretender  and  his  son,  and  also  in  the 
beginning  of  the  rebellion  of  the  Thirteen  Colonies  of  1776.  It 
is  a  personal  war  against  the  individuals  engaged  in  resisting  the 
authority  of  the  Government.  This  was  the  character  of  the 
war  of  our  Revolution  till  the  passage  of  the  Act  of  the  Parlia- 
ment of  Great  Britain  of  the  16th  of  George  Third,  1776.  By" 
that  act  all  trade  and  commerce  with  the  Thirteen  Colonies  was 
interdicted  and  all  ships  and  cargoes  belonging  to  the  inhabitants 
subjected  to  forfeiture  as  if  the  same  were  the  ships  and  effects 
of  open  enemies.  From  this  time  the  war  became  a  territorial 
civil  war  between  the  contending  parties,  with  all  the  rights  of 
war  known  to  the  law  of  nations.  Down  to  this  period  the  war 
was  personal  against  the  rebels,  and  encouragement  and  support 
constantly  extended  to  the  loyal  subjects  who  adhered  to  their 
allegiance,  and  although  the  power  to  make  war  existed  exclu- 
sively in  the  King,  and  of  course  this  personal  war  carried  on 
under  his  authority,  and  a  partial  exercise  of  the  war  power,  no 
captures  of  the  ships  or  cargo  of  the  rebels  as  enemies'  property 
on  the  sea,  or  confiscation  in  Prize  Courts  as  rights  of  war,  took 
place  until  after  the  passage  of  the  Act  of  Parliament.  Until 
the  passage  of  the  act  the  American  subjects  were  not  regarded 
as  enemies  in  the  sense  of  the  law  of  nations.  The  distinction 
between  the  loyal  and  rebel  subjects  was  constantly  observed. 
That  act  provided  for  the  capture  and  confiscation  as  prize  of  their 
property  as  if  the  same  were  the  property  u  of  open  enemies.1* 
For  the  first  time  the  distinction  was  obliterated. 

So  the  war  carried  on  by  the  President  against  the  insurrec- 
tionary districts  in  the  Southern  States,  as  in  the  case  of  the 
King  of  Great  Britain  in  the  American  Revolution,  was  a  per- 
sonal war  against  those  in  rebellion,  and  with  encouragement 
and  support  of  loyal  citizens  with  a  view  to  their  co-operation 
and  aid  in  suppressing  the  insurgents,  with  this  difference,  as  the 
war  making  power  belonged  to  the  King,  he  might  have  recog. 
oised  or  declared  the  war  at  the  beginning  to  be  a  civil  war 
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which  would  draw  after  it  all  the  rights  of  a  belligerent,  but  in 
the  case  of  the  President  no  such  power  existed :  the  war  there- 
fore  from  necessity  was  a  personal  war,  until  Congress  assembled 
and  acted  upon  this  state  of  things. 

Down  to  this  period  the  only  enemy  recognized  by  the  Gov- 
ernment was  the  persons  engaged  in  the  rebellion,  all  others  were 
peaceful  citizens,  entitled  to  all  the  privileges  of  citizens  under 
the  Constitution.  Certainly  it  cannot  rightfully  be  said  that  the 
President  has  the  power  to  convert  a  loyal  citizen  into  a  belli- 
gerent enemy  or  confiscate  his  property  as  enemy's  property. 

Congress  assembled  on  the  call  for  an  extra  session  the  4th  of 
July,  1861,  and  among  the  first  acts  passed  was  one  in  which 
the  President  was  authorized  by  proclamation  to  interdict  all 
trade  and  intercourse  between  all  the  inhabitants  of  States  in 
insurrection  and  the  rest  of  the  United  States,  subjecting  vessel 
and  cargo  to  capture  and  condemnation  as  prize,  and  also  to 
direct  the  capture  of  any  ship  or  vessel  belonging  in  whole  or 
in  part  to  any  inhabitant  of  a  State  whose  inhabitants  are 
declared  by  the  proclamation  to  be  in  a  state  of  insurrection, 
found  at  sea  or  in  any  part  of  the  rest  of  the  United  States.  Act 
of  Congress  of  18th  of  July,  1861,  sees.  5,  6.  The  4th  section 
also  authorized  the  President  to  close  any  port  in  a  Collection 
District  obstructed  so  that  the  revenue  could  not  be  collected 
and  provided  for  the  capture  and  condemnation  of  any  vessel 
attempting  to  enter. 

The  President's  Proclamation  was  issued  on  the  16th  of  August 
following,  and  embraced  Georgia,  North  and  South  Carolina,  part 
of  Virginia,  Tennessee,  Alabama,  Louisiana,  Texas,  Arkansas 
Mississippi  and  Florida. 

Tins  Act  of  Congress,  we  think,  recognized  a  state  of  civil 
war  between  the  Government  and  the  Confederate  States,  and 
made  it  territorial.  The  Act  of  Parliament  of  1776,  which  con 
verted  the  rebellion  of  the  Colonies  into  a  civil  territorial  war, 
resembles,  in  its  leading  features,  the  act  to  which  we  have 
referred.  Government  in  recognizing  or  declaring  the  existence 
of  a  civil  war  between  itself  and  a  portion  of  the  people  in 
insurrection  usually  modifies  its  effects  with  a  view  as  far  as 
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practicable  to  favor  the  innocent  and  loyal  citizens  or  subject* 
involved  in  the  war.  It  is  only  the  urgent  necessities  of  the 
Government,  arising  from  the  magnitude  of  the  resistance,  that 
can  excuse  the  conversion  of  the  personal  into  a  territorial  war, 
and  thus  confound  all  distinction  between  guilt  and  innocence . 
hence  the  modification  in  the  Act  of  Parliament  declaring  the 
territorial  war. 

It  is  found  in  the  44th  section  of  the  Act,  which  for  the  en- 
couragement of  well  affected  persons,  and  to  afford  speedy 
protection  to  those  desirous  of  returning  to  their  allegiance,  pro- 
vided for  declaring  such  inhabitants  of  any  colony,  county, 
town,  port,  or  place,  at  peace  with  his  majesty,  and  after  such 
notice  by  proclamation  there  should  be  no  further  captures.  The 
Act  of  13th  of  July  provides  that  the  President  may,  in  his  dis- 
cretion, permit  commercial  intercourse  with  any  such  part  of  a 
State  or  section,  the  inhabitants  of  which  are  declared  to  be  in  a 
state  of  insurrection  (§  5),  obviously  intending  to  favor  loyal 
ritizens  and  encourage  others  to  return  to  their  loyalty.  And 
the  8th  section  provides  that  the  Secretary  of  the  Treasury  may 
mitigate  or  remit  the  forfeitures  and  penalties  incurred  under 
the  act.  The  Act  of  Slst  July  is  also  one  of  a  kindred  character. 
That  appropriates  $2,000,000  to  be  expended  under  the  autho- 
rity of  the  President  in  supplying  and  delivering  arms  and 
munitions  of  war  to  loyal  citizens  residing  in  any  of  the  States 
of  which  the  inhabitants  are  in  rebellion,  or  in  which  it  may 
be  threatened.  We  agree,  therefore,  that  the  Act  13th  July, 
1861,  recognized  a  state  of  civil  war  between  the  Government 
and  the  people  of  the  States  described  in  that  proclamation. 

The  cases  of  the  United  Slates  vs.  Palmer,  (3  Wh.,  610); 
Divina  Pastora,  and  4  Ibid,  52,  and  that  class  of  cases  to  be 
found  in  the  reports  are  referred  to  as  furnishing  authority  for 
the  exercise  of  the  war  power  claimed  for  the  President  in  the 
present  case.  These  cases  hold  that  when  the  Government  of 
the  United  States  recognizes  a  state  of  civil  war  to  exist  between 
a  foreign  nation  and  her  colonies,  but  remaining  itself  neutral, 
the  Courts  are  bound  to  consider  as  lawful  all  those  acts  which 
the  new  Government  may  direct  against  the  enemy,  and  we 
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admit  the  President  who  oonducts  the  foreign  relations  of  the 
Government  may  fitly  recognize  or  refuse  to  do  so,  the  existence 
of  civil  war  in  the  foreign  nation  under  the  circumstances  stated. 

But  this  is  a  very  different  question  from  the  one  before  us, 
which  is  whether  the  President  can  recognize  or  declare  a  civil 
war,  under  the  Constitution,  with  all  its  belligerent  rights, 
between  his  own  Government  and  a  portion  of  its  citizens  in  a 
state  of  insurrection.  That  power,  as  we  have  seen,  belongs  to 
Congress.  We  agree  when  such  a  war  is  recognized  or  declared 
to  exist  by  the  war-making  power,  but  not  otherwise,  it  is  the 
duty  of  the  Courts  to  follow  the  decision  of  the  political  power 
of  the  Government. 

The  case  of  Luther  vs.  Borden  et  al.,  (7  How.,  45,)  which  arose 
out  of  the  attempt  of  an  assumed  new  government  in  the  State 
to  overthrow  the  old  and  established  Government  of  Rhode 
Island  by  arms.  The  Legislature  of  the  old  Government  had 
established  martial  law,  and  the  Chief  Justice  in  delivering  the 
opinion  of  the  Court  observed,  among  other  things,  that  "  if  the 
Government  of  Rhode  Island  deemed  the  armed  opposition  so 
formidable  and  so  ramified  throughout  the  State  as  to  require 
the  use  of  its  military  force,  and  the  declaration  of  martial  law, 
we  see  no  ground  upon  which  this  Court  can  question  its  autho- 
rity. It  was  a  state  of  war,  and  the  established  Government 
resorted  to  the  rights  and  usages  of  war  to  maintain  itself  and 
overcome  the  unlawful  opposition." 

But  it  is  only  necessary  to  say,  that  the  term  "war"  must 
necessarily  have  been  used  here  by  the  Chief  Justice  in  its 
popular  sense,  and  not  as  known  to  the  law  of  nations,  as  the 
State  of  Rhode  Island  confessedly  possessed  no  power  under  the 
Federal  Constitution  to  declare  war. 

Congress  on  the  6th  of  August,  1862,  passed  an  Act  confirm- 
ing all  acts,  proclamations,  and  orders  of  the  President,  after  the 
4th  of  March,  1861,  respecting  the  army  and  navy,  and  legal- 
izing them,  so  far  as  was  competent  for  that  body,  and  it  h&s 
been  suggested,  but  scarcely  argued,  that  this  legislation  on  the 
subject  had  the  effect  to  bring  into  existence  an  ex  post  facto 
civil  war  with  all  the  rights  of  capture  and  confiscation,  jwr* 
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belli,  from  the  date  referred  to.  An  ex  post  facto  law  is  defined, 
when,  after  an  action,  indifferent  in  itself,  or  lawful,  is  committed, 
the  Legislature  then,  for  the  first  time,  declares  it  to  have  been 
a  crime  and  inflicts  punishment  upon  the  person  who  committed 
it.  The  principle  is  sought  to  be  applied  in  this  case.  Pro- 
perty of  the  citizen  or  foreign  subject  engaged  in  lawful  trade 
at  the  time,  and  illegally  captured,  which  must  betaken  as  true 
if  a  confirmatory  act  be  necessary,  may  be  held  and  confiscated 
by  subsequent  legislation.  In  other  words  trade  and  commerce 
authorized  at  the  time  by  acts  of  Congress  and  treaties,  may,  by 
ex  post  facto  legislation,  be  changed  into  illicit  trade  and  com- 
merce with  all  its  penalties  and  forfeitures  annexed  and  enforced. 
The  instance  of  the  seizure  of  the  Dutch  ships  in  1808  by  Great 
Britain  before  the  war,  and  confiscation  after  the  declaration  of 
war,  which  is  well  known,  is  referred  to  as  an  authority.  But 
there  the  ships  were  seized  by  the  war  power,  the  orders  of  the 
Government,  the  seizure  being  a  partial  exercise  of  that  power, 
and  which  was  soon  after  exercised  in  full. 

The  precedent  is  one  which  has  not  received  the  approbation 
of  jurists,  and  is  not  to  be  followed.  See  W.  B.  Lawrence,  2d 
ed.  Wheaton's  Element  of  Int.  Law,  pt.  4,  ch.  1.  sec.  11,  and 
note.  But,  admitting  its  full  weight,  it  affords  no  authority  in 
the  present  case.  Here  the  captures  were  without  any  Consti- 
tutional authority,  and  void ;  and,  on  principle,  no  subsequent 
ratification  could  make  them  valid. 

Upon  the  whole,  after  the  most  careful  consideration  of  this 
uase  which  the  pressure  of  other  duties  has  admitted,  I  am  com- 
pelled to  the  conclusion  that  no  civil  war  existed  between  this 
Government  and  the  States  in  insurrection  till  recognized  by  the 
Act  of  Congress  18th  of  July,  1861 ;  that  the  President  does  not 
possess  the  power  under  the  Constitution  to  declare  war  or 
recognize  its  existence  within  the  meaning  of  the  law  of  nations, 
which  carries  with  it  belligerent  rights,  and  thus  change  the 
country  and  all  its  citizens  from  a  state  of  peace  to  a  state  of 
war ;  that  this  power  belongs  exclusively  to  the  Congress  of  the 
United  States,  and,  consequently,  that  the  President  had  no 
power  to  set  on  foot  a  blockade  under  the  law  of  nations,  and 


DECEMBER  TERM,  1862.  699 

Appleton  vs.  Bacon  &  North. 

that  the  capture  of  the  vessel  and  cargo  in  this  case,  and  in  all 
cases  before  us  in  which  the  capture  occurred  before  the  IStb 
of  July,  1861,  for  breach  of  blockade,  or  as  enemies'  property, 
are  illegal  and  void,  and  that  the  decrees  of  condemnation  should 
be  reversed  and  the  vessel  and  cargo  restored. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  CATRON  and  Mr. 
Justice  CLIFFORD,  concurred  in  the  dissenting  opinion  of  Mr. 
Justice  Nelson. 
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Parties  engaging  the  services  of  an  inventor,  under  an  agree- 
ment that  he  shall  devote  his  ingenuity  to  the  perfecting  of 
a  machine  for  their  benefit,  can  lay  no  claim  to  improvements 
conceived  by  him  alter  the  expiration  of  such  agreement. 

This  was  an  appeal  from  the  Circuit  Court  for  the  District  of 
Columbia. 

On.  the  7th  of  December,  1858,  the  appellants,  Appleton,  filed 
their  bill  in  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Columbia  for  an  injunction  to  restrain  the  defendant, 
Bacon,  from  using,  selling  or  trading  with,  or  otherwise  em- 
ploying a  certain  patent  right  for  a  new  and  improved  mode  of 
folding  paper  invented  by  defendant,  North,  which  had  been 
issued  by  the  Patent  Office  to  the  defendant,  Baoon,  on  the  10th 
of  August,  1868.  And  also  from  constructing  or  authorizing 
to  be  constructed  any  machine  or  machines,  having  or  con- 
taining the  said  improvement,  Ac,  as  aforesaid  patented  to 
him,  until  the  further  order  of  the  Court ;  that  he  be  decreed  to 
surrender  and  deliver  up  the  said  letters-patent  to  be  cancelled, 
that  they  be  declared  void,  and  for  general  relief  on  the  ground 
that  the  complainants  were  assignees  of  the  invention,  and  the 
patent  should  have  been  issued  to  them,  but  the  defendant 
Bacon,  had  fraudulently  procured  it  to  be  issued  to  himself 
.    The  defendant,  North,  admitted  all  the  facts  stated  in  the  bill. 


m 
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The  defendant,  Bacon,  denied  all  fraud  and  set  up  title  in  him- 
self by  reason  of  certain  contracts  alleged  to  have  been  made  by 
North,  (the  inventor,)  with  a  Company  called  the  American 
Book  and  Paper  Folding  Company,  which  he  alleged  had  been 
assigned  to  him,  and  that  North  had  recognized  and  was  acting 
under  the  said  assignments  at  the  time  he  made  the  said  im- 
provements. 

No  replication  was  filled,  but  evidence  was.  taken  on  both 
sides.  North  was  examined  as  a  witness  by  complainants,  under 
an  agreement  saving  exceptions  to  his  competency,  and  his 
testimony  was  by  the  Court  ruled  to  be  inadmissible. 

The  Court  held  that  when  part  of  the  improvements  were  made 
by  North  he  was  in  the  employment  of  Bacon,  under  some 
agreement,  (either  express  or  implied,)  and  that  all  improvements 
made  by  him  while  so  employed  should  be  the  property  of 
Bacon.  As  to  those  improvements,  they  decreed  that  they 
rightfully  belonged  to  Bacon,  and  as  to  those  discovered  after 
he  went  out  of  Bacon's  employment,  they  belonged  to  the  com- 
plainants.. 

From  this  decree  cross-appeals  were  taken  by  the  respective 
parties  to  the  Supreme  Court. 

Mr.  Bradley  and  Mr.  McOalla,  of  Washington  City,  for  Ap 
pellants,  Bacon  and  North. 

-    Mr.  Carlisle  and  Mr.  Webb,  of  Washington  City,  contra. 

Mr.  Justice  NELSON.  This  is  an  appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbia. 

The  bill  was  filed  by  the  plaintiffs  against  the  defendant, 
Bacon,  to  compel  him  to  surrender  and  cancel  letters  patent  for 
a  new  and  useful  machine  for  folding  paper,  granted  10th  of 
August,  1868.  Both  parties  set  up  a  claim  to  the  invention  as 
assignees  of  John  North,  the  inventor.  The  assignments  to  the 
plaintifis  were  made  under  the  dates  of  12th  of  August*  1868> 
and  7th  July,  1859.    The  defendant  claims  under  an  agreement 
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made  between  North  and  the  American  Book  and  Paper  Fold- 
ing Company,  dated  6th  of  February,  1854,  and  between  the 
same  Company  and  Newell  and  John  North,  2d  of  May,  1854, 
and  by  a  subsequent  verbal  agreement  between  the  defendant 
and  John  North  sometime  in  May,  1856. 

According  to  the  terms  of  the  two  written  agreements  between 
North  and  the  American  Company  the  former  stipulated  to 
engage  in  the  service  of  the  Company,  and  devote  himself  to  the 
making  of  improvements  in  paper-folding  machines  for  a  com- 
pensation mentioned ;  and,  further,  that  all  improvements  and 
inventions  made  or  discovered  should  be  the  property  of  the 
Company ;  and  that  he  would  take  all  proper  steps  for  the  pur- 
pose of  procuring  patents  for  said  improvements.  It  was  furthoi 
stipulated  that  this  agreement  may  be  terminated  by  North  on 
giving  three  months'  notice  after  having  served  one  year,  and 
the  Company  at  any  time  on  giving  thirty  days'  notice. 

This  Company, .  having  subsequently  resolved  to  close  thei) 
business,  gave  a  written  notice  to  North  on  .the  80th  of  May 
1857,  that  his  services  would  be  no  longer  required.  And, 
about  the  same  time,  sold,  at  auction,  among  other  things,  their 
interest  in  the  improvements  made  by  North  in  paper-folding' 
machines,  including  a  patent  issued  15th  of  April,  1856,  to  North 
and  another  issued  to  E.  N.  Smith,  27th  of  November,  1849,  and 
reissued  7th  of  January,  1851,  which  interests  and  property 
were  purchased  by  one  Anson  Hardy.  And,  on  the  1st  of  July, 
1856,  said  Hardy  assigned  all -his  interest  in  •  the  property  to 
Bacon  the  defendant. 

The  defendant,  after  his  purchase  of  these  machines,  made  a 
verbal  arrangement  with  North  to  enter  into  his  service  and 
devote  himself  to  making  improvements  in  folding-macl  ines 
upon  the  same  terms  and  conditions  as  those  under  which  he 
had  been  previously  engaged  with  the  Company.  This  arrange- 
ment continued  till  about  the  middle  of  July,  1857,  when  he  left 
the  service  of  the  defendant  and  engaged  in  the  manufacture  of 
sewing  machines.  Now,  it  is  claimed,  by  the  defendant*  that 
the  inventions  or  improvements  embraced  in  the  paper-folding 
machine  in  question  were  the  fruits  of  the  labors  of  North  while 
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engaged  in  his,  the  defendant's,  service,  and  when  lie  was  entitled 
to  the  benefit  of  his  discoveries,  or,  when  he  (North)  was  engaged 
in  the  service  of  the  American  Paper-folding  Company  who 
were  entitled  to  the  benefit  of  these  discoveries  and  which  passed 
to  him,  the  defendant,  by  assignment.  The  right,  as  tbus 
derived,  constitutes  the  title  of  the  defendant  to  the  invention 
and  patent  in  controversy. 

It  has  already  been  stated,  that,  among  the  property  which 
passed  to  the  defendant  from  the  American  Company  through 
Hardy,  was  the  patent  to  North  for  a  paper-folding  machine 
issued  15th  of  April,  1856.  The  labors  of  North,  while  in  the 
service  of  the  defendant,  were  devoted  to  improvements  upon 
this  machine,  and  it  is  this  machine  as  improved  in  July,  1857, 
when  North  left  the  service  of  the  defendant,  that  it  is  claimed 
embodied  the  invention  and  improvements  in  question,  and  for 
which  a  patent  was  issued  to  the  defendant  10th  of  August, 
1858.  The  circumstances  under  which  this  patent  was  issued 
will  be  stated  hereafter.  For  the  present,  our  inquiry  is,  whether 
or  not  North  made  these  discoveries  while  engaged  in  the  ser- 
vice of  the  defendant,  or  in  the  service  of  the  American  Folding 
Company. 

North,  who  was  made  a  defendant  and  a  party  on  the  record, 
was  called  as  a  witness  on  the  part  of  the  plaintiffs,  and  very 
fully  examined  on  both  sides.  No  objection  is  taken  to  the 
competency  of  his  testimony  before  the  officer  taking  it,  nor  in 
the  brief  in  this  Court,  and  we  must  regard  it,  therefore,  as 
admitted  by  consent.  This  witness,  after  giving  a  history  of 
the  machine,  of  its  exhibition  at  the  fair  of  the  American  Insti- 
tute in  the  fall  of  1856,  and  also  at  Appletons'  bindery,  in 
Franklin  street,  in  the  city  of  New  York,  in  February,  1867, 
and  of  some  improvements  made  upon  it  at  that  place,  states 
that  about  the  first  of  June,  1857,  he  removed  the  machine  to 
a  shop  in  Middletown,  Connecticut,  and  worked  upon  it  there 
some  six  weeks  endeavoring  to  improve  it,  but  with  no  good 
results ;  gave  up  the  effort  and  went  into  other  business — weiring 
sewing  machines.    This  was.  about  the  middle  of  July,  1857. 

The  difficulties  in  the  working  of  the  machine  while  at  Apple- 
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tons',  and  at  Middletown,  were  in  the  adjustment  to  corres- 
pond with  the  different  signatures — the  register,  also,  was  im- 
perfect— and  a  fulness  in  the  sheet  which  wrinkled  it. 

This  machine  was  afterwards  removed  to  Colt's  armory  in 
Hartford,  Connecticut ;  and  we  have  the  testimony  of  E.  K.  Root 
-a  witness  for  the  defendant,  and  mechanical  engineer — who 
examined  it  there,  and  saw  it  in  operation.  He  was  asked — 
"  Of  the  sheets  you  have  seen  folded  on  that  machine  what 
proportion  were  crimped  or  wrinkled,  and  to  what  amount  ?" 
Answer :  "  My  impression  is  that  about  one-half  were  wrinkled 
more  or  less — pretty  much  all  on  one  side  of  the  machine — so 
much  as  to  be  objectionable."  "  To  what  extent,  if  at  all,  would 
you  consider  the  amount  of  wrinkling  you  observed  as  affecting 
of  itself  the  practical  value  of  the  machine?"  Answer:  "I 
should  say  it  would  prevent  its  use  on  all  good  book  work." 

This  testimony  is  confirmed  by  two  other  witnesses,  Gavel 
and  Mathews. 

The  machine  to  which  these  witnesses  refer  and  speak  of 
embodied  all  the  improvements  ever  made  upon  it  by  North! 
Indeed,  it  is  admitted  he  made  none  after  the  middle  of  July, 

1857,  and  it  is  quite  clear  from  the  evidence  that  it  was  an 
unsuccessful  experiment  as  a  practical  folding  machine,  and 
abandoned  by  him  as  such. 

In  the  spring  of  1853,  North,  at  the  solicitation  of  Mathews 
who  had  charge  of  the  bindery  department  of  the  Appletons, 
turned  his  attention  t6  the  invention  of  a  machine  that  would 
fold  the  size  of  duodecimo  sheets,  all  the  previous  machines  that 
had  been  constructed  having  been  adapted  only  to  the  folding 
of  octavo  volumes.  As  five-sixths  of  the  business  of  book-fold- 
ing was  of  the  small  size  the  invention  was  regarded  as  a  great 
desideratum.  This  is  the  machine  afterwards  produced  by 
North,  and  for  which  he  applied  to  the  Patent  Office  for  a 
patent.  The  necessary  papers,  mxlel,  and  certificate  of  pay- 
ment of  the  .patent  fee  ^ere  forwarded  to  the  office  27th  of  May, 

1858.  The  machine  will  fold  books  of  both  octavo  and  twelve- 
mo  size  with  entire  success. 

The  papers  and  model  were  filed  in  the  Patent  Office  10th 
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June,  1858,  and  the  patent  issued  to  S.  T.  Bacon,  the  defendant, 
instead  of  to  John  North,  the  inventor,  on  the  10th  of  August 
following,  and  this  without  any  provious  notice  to  him.  How 
this  happened  in  the  Commissioner's  office  has  not  been  ex- 
plained. It  was  a  very  grave  irregularity.  The  specification 
on  file  was  in  the  name  of  North,  the  application  in  his  name, 
and  the  patent  fee  paid  by  him.  We  have  seen  the  defendant, 
to  whom  it  was  issued,  had  no  right  to  it,  legal  or  equitable. 
The  officer  must  have  been  imposed  upon  by  the  use  of  the  old 
machine  of  1866.  which  we  have  seen  was  but  an  unsuccessful 
experiment,  and  abandoned.  The  plaintiffs,  as  assignees  of 
North,  have  made  out  a  clear  right'  to  the  patent,  and  the  decree 
of  the  Court  below  must  be  reversed  .and  the  cause  remitted, 
with  instructions  to  enter  a  decree  for  the  plaintiffs,  directing 
the  defendant  to  surrender  the  patent  to  be  cancelled. 


Db  Kbafft  vs.  Babkxt. 

1.  In  order  to  give  this  Court  jurisdiction  under  the  22d  section 
of  the  Judiciary  Act  of  1789,  the  matter  in  dispute  most  be 
money,  or  some  right,  the  value  of  which  can  be  calculated  in 
money. 

S.  A  claim  to  the  guardianship  of  the  person  and  property  of  chil- 
dren, not  on  account  of  any  pecuniary  value  attached  to  the 
office,  but  upon  other  considerations,  is  not  within  the  juris- 
diction of  this  Court 

i.  Barry  vs.  Mercein,  (5  How.  108,)  re-stated  and  re-affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  thi 
District  of  Columbia. 

The  appellant,  De  Kraffl,  by  two  petitions  filed  in  the  Orphans1 
Court  of  the  District  of  Columbia,  on  the  2d  of  October,  1860, 
and  the  7th  of  September,  1861,  alleged  that  by  reason  of  a 
decree  of  divorce  rendered  by  the  District  Court  of  Jasper 
County,  Iowa,  on  the  18th  .day  of  September,  1860,  divorcing 
from  the  appellee  Us  wife,  Mary  De  Kraft  Barney,  since  d* 
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Oftasod  and  allotting  the  custody  and  control  of  their  infant 
children  to  the  latter,  the  appellee  was  not  entitled  to  the 
guardianship  of  the  persons  and  estates  of  said  infant  children ; 
and  that  even  if  so  entitled  the  appellee  was  an  unfit  person 
to  have  'the  custody  of  the  children  and  their  estates,  and 
ought  to  be  removed;  and  the  petition  prayed  the  appointment 
of  some  suitable  guardian  to  take  charge  of  the  children  and 
their  estates.  The  answers  of  the  appellee  to  these  petitions, 
filed  on  the  3d  of  November,  I860,  and  the  11th  of  September, 
1861,  denied  the  validity  of  the  alleged  divorce  because  th< 
appellee  was  not  a  party  to  the  proceedings  wherein  the  decren 
was  alleged  to  have  been  rendered,  and  because  said  decree  wan 
obtained  by  fraud.  The  answers  further  denied  the  alleged 
unfitness  of  the  appellee  to  act  as  guardian,  and  pleaded  to  the 
jurisdiction  of  the  Court  to  remove  a  guardian  by  nature.  Here 
the  pleadings  ended.  Evidence  was  taken  at  great  length.  Tho 
Iowa  record  showed  on  its  face  that  the  appellee  was  a  non- 
resident of  Iowa,  was  not  served  with  process  and  did  not 
appear,  either  in  person  or  by  attorney.  Evidence  was  also  pro- 
duced showing  that  he  was  beyond  the  United  States  during  the 
prosecution  of  the  suit  and  had  no  notice  that  it  was  pending. 

On  the  25th  of  January,  1862,  the  Judge  of  the  Orphans' 
Court  delivered  his  opinion  in  which  he  held  that  by  the  4th 
Article  of  the  Constitution  of  the  United  States,  Sec.  I.,  and  the 
Acts  of  Congress  passed  in  pursuance  thereof,  the  decree  of  the 
District  Court  of  Jasper  County  was  final  and  conclusive.  The 
Court  then  rendered  a  decree  appointing  Dr.  Harvey  Lindsley 
guardian  of  the  children,  and  requiring  him  to  give  bond  with 
sureties,  to  be  approved  by  the  Court,  in  the  sum  of  $30,000, 
which  bond  was  accordingly  given.  The  appellee  appealed 
from  this  decree  to  the  Circuit  Court.  The  Circuit  Court,  at 
October  Term,  1862,  reversed  the  decree  of  the  Orphans'  Court, 
and  directed  said  Court  to  cite  the  appellee  "  for  the  purpose  of 
entering  into  bond  with  good  and  sufficient  security  for  the  per- 
formance of  his  trust  as  natural  guardian  of  the  estate  of  his 
infant  children,"  &c.  From  this  order  De  Krafib,  in  open  Court 
prayed  an  appeal  to  this  Court. 
vol.  n.  46 
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The  case  was  submitted  by  counsel  upon  briefs,  on  a  motion 
to  dismiss  for  want  of  jurisdiction. 

Mr.  Davidge  and  Mr.  Ingle,  of  the  District  of  Columbia,  in 
support  of  the  motion. 

In  order  to  give  this  Court  jurisdiction  to  re-examine  a  judg- 
ment, order  or  decree  of  a  Circuit  Court,  (1st,)  the  matter  in 
dispute  must  be  money,  or  something  whose  value  in  money  can 
be  calculated  and  ascertained ;  (2dly,)  the  plaintiff  in  terror,  or 
appellant,  must  be  deprived  of  such  matter  in  dispute  by  the 
judgment,  order  or  decree  sought  to  be  reversed ;  and  (3dly,) 
the  judgment,  order  or  decree  must  be  final. 

As  to  the  first  requisite :  It  must  be  admitted  that  the  right 
of  revision  exists  only  when  questions  of  property  are  involved 
Such  is  the  only  standard  known  to  the  law.  By  the  Constitu- 
tion of  the-Uniteil  States,  the  appellate  jurisdiction  of  this  Court 
exists  only  when,  it  is  conferred  by  acts  of  Congress.  The 
language  of  those  acts  is  plain  and  unambiguous ;  the  matter  in 
dispute  must  be  of  the  value  of  $1,000.  The  test  of  jurisdiction 
is  a  money  or  property  test. 

Applying  this  test  to  the  present  case ;  What  is  the  value  of 
the  matter  in  dispute  ?  What  is  the  controversy  ?  It  is  a  con- 
troversy as  to  the  right  of  a  father  to  the  custody,  comfort  and 
society  of  his  children.  The  pretensions  of  the  appellant,  as  set 
out  in  his  petitions  filed  in  the  Orphans1  Court,  are  tkat  the 
appellee  was  deprived  of  this  right  by  the  decree  of  the  Iowa 
Court,  or,  if  not  so  deprived  of  it,  ought  to  be  by  the  Orphans' 
Court.  In  either  ease  the  matter  in  dispute  is  the  right  of  the 
father. 

What  is  the  value  of  that  right  ?  It  is  plain  it  cannot  be 
computed  in  money — it  is  not  the  subject  of  pecuniary  estimation. 
It  is  in  no  sense  a  money  or  property  right ;  and  hence  it  is  not 
within  the  grant  of  appellate  jurisdiction  to  this  Court. 

The  subject  is  not  new  in  this  Court.  In  Barry  vs.  Mercien, 
(6  How.,  108),  the  controversy  was  between  the  father  and 
mother  of  an  infent  daughter,  each  claiming  her  custody.    To 
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the  judgment  of  the  Circuit  Court  of  New  York,  denying  the 
writ  of  habeas  corpus  prayed  for  by  the  father  against  his  wife, 
who  had  possession  of  the  child,  he  sued  out  a  writ  of  error.  A 
motion  was  made  to  dismiss  for  the  want  of  jurisdiction ;  and 
this  Court  held  that  it  had  appellate  jurisdiction  only  when 
rights  of  property  were  oonoerned,  and  that  the  matter  in  dis- 
pute was  utterly  incapable  of  being  reduced  to  a  money  standard ; 
and  hence  dismissed  the  cause.  And  to  the  same  effect  are 
Grant,  vs.  McKee,  (1  Pet.  248);  Ritchie  vs.  Mauro,  (2  Pet.  248) 
Scott  vb.  Lunt,  (6  Pet  849);  Boss  vs.  Prentiss,  (8  How.  772), 
United  States,  ex  rel,  Crawford  vs.  Addison,  (22  How.  174  181); 
and  numerous  other  cases. 

But  secondly :  Even  if  the  character  of  the  subject  matter  in 
dispu'«o  in  this  cause  were  not  conclusive  against  the  jurisdiction 
of  this  Court,  how  is  the  appellant  aggrieved  or  otherwise  affected 
by  the  order  of  the  Circuit  Court?  Of  what  right,  or  claim, 
touching  the  matter  in  dispute,  is  he  deprived  ?  The  order  of  the 
Circuit  Court  appealed  from  confides  the  custody  of  the  children 
to  the  father,  and  gives  him  also  the  management  of  their  pro- 
perty, on  his  giving  adequate  security.  What  is  taken  from  the 
appellant  by  such  order  ?  He  never  had  any  claim,  or  pretence 
of  claim,  either  to  the  children  or  to  the  management  of  their 
property.  By  the  law  of  the  District  of  Columbia,  if  there  be 
no  natural  guardian,  the  selection  of  the  guardian  rests  wholly 
in  the  discretion  of  the  Orphans1  Court.  One  man  has  no  more 
right  or  title  to  the  office  than  another.  Nobody  has  any  such 
right  or  title.  It  is  again  asked  of  what  right  or  claim  has  the 
appellant  been  deprived  by  the  order  of  the  Circuit  Court  ?  As 
regards  the  persons  and  property  of  the  children,  does  not  the 
appellant,  since  the  order,  stand  precisely  as  he  did  before  ?  In 
the  second  petition  he  disclaims  any  desire  to  be  appointed 
guardian. — He  •  has  not,  therefore,  even  disappointment,  much 
less  the  invasion  of  any  legal  right,  to  complain  of.  He 
may  prefer  that  the  father  should  not  have  the  custody  of  the 
children  and  their  property,  and  that  the  guardian  appointed  by 
the  Orphans'  Court  should;  but  such  preference  furnishes  no 
ground  of  jurisdiction. 
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If  this  appeal,  therefore,  be  regarded  as  taken  by  De  Kraffl;  in 
his  individual  character,  it  is  plain  he  has  sustained  no  injury, 
as  even  the  costs  are  directed  by  the  Circuit  Court  to  be  paid 
out  of  the  estate  of  the  children ;  and  the  petitions  are  filed  by 
him  in  his  individual  character,  and  the  appeal  so  prayed.  He 
nowhere  appears  as  jyrochein  ami.  But  assuming  that  he  acted 
as  such,  and  that  the  suit  is,  in  legal  contemplation,  the  suit  of 
the  children:  the  argument  is  the  same.  What  injury,  it  ia 
asked,  has  been  sustained  by  them?  They  must  have  some 
guardian  for  their  persons  and  property;  and  that  guardian  is 
legally  entitled  to  his  commissions.  What  have  they  lost  by  the 
establishment  of  the  legal  right  of  their  father?  What  legal 
right  or  claim  is  there  to  which  they  were  entitled  unde 
Lindsley  and  are  not  now  equally  entitled  to  ?  It  seems  absurd 
to  say  that,  as  regards  the  children,  there  is  anything  more  in- 
volved than  the  choice  between  two  persons,  for  some  guardian 
they  must  have;  and  assuming  that  they  prefer  Lindsley  Up 
their  father,  (which  is  not  the  fact,)  such  preference  wDl  no- 
give  jurisdiction  to  this  Court. 

fhirdly :  The  order  is  not  a  final  order.  It  does  not  put  r i 
end  to  the  whole  controversy.  Whilst  it  affirms  the  father  V 
right  to  the  custody  of  the  persons  of  the  children,  it  directs  the 
Orphans'  Court  to  cite  him  to  give  security  for  the  management 
of  the  property.  A  portion  of  the  controversy  is  therefore  left 
undisposed  of.  If  he  fails  to  give  security,  a  special  guardian  is 
to  be  appointed  to  take  charge  of  the  property.  The  suit  in  the 
Orphans'  Court  continues:  that  Court  alone  can  dismiss  the 
petitions.  The  suit  goes  on  there,  subject  to  the  direction  of  the 
Circuit  Court-;  but  relief  may  be  still  granted  under  the  petitions. 
They  are,  at  all  events,  to  be  .disposed- of  by  the  Orphans'  Court. 
It  is  true  that  the  judgment  of  the  Orphans'  Court  has  been 
reversed;  but  a  reversal  of  judgment  does  not  dispose  of  the 
matter  in  dispute.     Mayberry  vs.  Thompson,  (5  How.  121.) 

Very  similar  to  the  present  case  was  that  of  Van  Ness  vs.  Van 
Ness,  (6  How.,  62.)  There  letters  of  administration  on  the  estate 
of  John  P.  Van  Ness  were  claimed  by  a  party  alleging  herself 
to  be  his  widow.    The  next  of  kin  denied  that  she  was  such,  and 
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under  the  Act  of  Assembly  of  Maryland,  (1798,  o.  101,)  the 
Orphans'  Court  directed  an  issue  to  be  sent  for  trial  to  the 
Circuit  Court.  At  the  trial,  numerous  exceptions  were  taken. 
The  finding  of  the  jury  was  ordered  by  the  Circuit  Court  to  be 
certified  to  the  Orphans'  Court,  and  from  this  order  the  writ  of 
error  was  sued  out.  Under  the  above  act  the  finding  and  order 
were  conclusive;  and  the  Orphans'  Court  could  not  do  otherwise 
than  render  judgment  in  conformity  with  them.  This  Court 
held  that  the  order  of  the  Circuit  Court  was  not  a  final  order, 
and  dismissed  the  writ  of  error. 

Mr.  Coxe  and  Mr.  Blount,  of  the  District  of  Columbia,  in  oppo- 
sition to  the  motion. 

The  appellee  contends,  that  to  give  this  Court  jurisdiction  the 
matter  in  dispute  must  be  money,  or  something  which  admits  of 
a  pecuniary  valuation. 

Tne  subject  of  controversy  is  then  stated  to  be  "the  right  of  a 
father  to  the  custody,  comfort,  and  society  of  his  children." 

It  is  somewhat  singular  that  in  the  order  of  the  Circuit  Court 
not  a  word  is  said  of  the  guardianship  of  the  persons  of  the 
children,  or  of  their  custody,  comfort,  or  society. 

Appellee  is  to  be  cited  to  give  bond  for  the  performance. of 
his  trust  as  natural  guardian  of  the  estate  of  the  children,  and 
upon  his  neglect  or  refusal  then  to  appoint  a  fit  and  proper  per* 
son  to  take  care  of  and  manage  the  estate  and  property  of  the 
infants. 

It  may  be  questioned  whether  the  phraseology  employed  by 
the  Orphans'  Court  is  not  more  technically  accurate  than  that 
used  by  the  Circuit  Court.  The  former,  pursuing  the  precise 
language  of  the  Maryland  statute,  appoints  a  guardian  of  the 
infant  children,  the  word  as  clearly  indicated  by  the  whole 
scope  of  the  statute,  and  especially  by  the  proximate  context  in- 
cluding the  guardianship  of  the  person  as  well  as  property.  The 
superior  Court,  while  limiting  the  responsibility  of  the  father's 
bond  entirely  to  the  estate  of  his  children,  and  in  case  of  his 
refusal  to  give  the  bond  required  the  substitution  of  another 
guardian,  equally  limited  in  authority  and  responsibility,  wholly 
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omits  to  provide  for  the  maintenance,  education,  and  especially 
that  which  it  is  now  insisted  constitutes  the  entire  subject  of 
controversy,  "the  custody,  comfort*  and  society  of  the  children." 
It  may  be  surmised  that  the  paramount  consideration  in  the 
mind  of  the  party  or  counsel  who  drafted  the  order,  hastily  and 
inconsiderately  adopted  by  the  Court,  was  not  rather  the  estate 
of  these  minors  than  their  physical,  moral,  intellectual  or  reli- 
gious well-being. 

Indeed,  it  may  well  be  doubted  whether  the  phrase  natural 
guardian  of  an  estate  is  not  utterly  unknown  in  the  law.  In  the 
complicated  system  of  the  Enlish  common  law  there  were  a 
variety  of  guardians — by  nature,  by  nurture,  in  socage,  chivalry, 
4c.  The  father  was  guardian  by  nature,  but  that  guardianship 
extended  only  over  the  person,  and  did  not  continue  until  the 
infant  attained  his  majority  The  abrogation  of  some  of  the 
feudal  rights  and  prerogatives  necessarily  annulled  some  of 
these  species  of  guardianship  and  by  the  Statute  of  12  Car.  II., 
c.  24,  authorizing  a  father  by  will  or  deed  to  appoint  a  guardian, 
such  guardian  might  be  continued  until  the  infant  attained  the 
age  of  twenty-one.  Vide,  Co.  Litt.  106,  a.  s.  123;  Hag,  n.,  ad 
idem,  67,  68 ;  2  Fonbl.  240,  244. 

If  these  views  be  correct,  it  necessarily  results  that  the  mattei 
in  controversy  in  this  case  is  not,  as  the  learned  counsel  con- 
tends, the  simple  "right  of  a  father  to  the  custody,  comfort,  and 
society  of  his  children," 

Even  were  this  the  real  aspect  and  character  of  the  case,  it  by 
no  means  follows  that  this  Court  is  incompetent  to  exercise  an 
appellate  jurisdiction. 

The  language  of  the  Act  of  April  2, 1816,  which  limits  the 
right  of  appeal  from  the  Circuit  Court  of  this  district  to  cases  in 
whiph  the  matter  in  dispute  is  of  the  value  of  $1,000,  has  received 
a  judicial  construction  in  this  Court.  8  Peters,  44,  Lee  vs.  Lee. 
It  was  the  case  of  a  petition  for  freedom.  On  p.  48,  the  Court 
says:  "The  matter  in  dispute  is  the  freedom  of  the  petitioner. 
The  judgment  of  the  Coujt  below  is  against  their  claims  to  free- 
dom. The  matter  in  dispute  is,  therefore,  to  the  plaintiffs  in 
«rror  the  value  of  their  freedom,  and.  that  is  not  susceptible  of 


Ps 


DECEMBER  TERM,  1862.  711 

De  Krafft  vs.  Barney. 

pecuniary  valuation "  The  Court  entertained  no  doubt  of  its 
jurisdiction. 

If  in  this  case  on  the  part  of  the  appellee  the  matter  in  con- 
troversy was  the  right  of  the  father  to  the  "  custody,  comfort, 
and  society  of  his  children,"  as  is  contended,  it  is  at  least  equally 
apparent  that  on  the  other  side  the  case  involves,  so  far  as  a 
guardian  can  control,  mismanage,  or  impair  the  estate  of  his 
wards,  the  misapplication  and  misappropriation  of  the  income 
resulting  from  it,  their  maintenance  and  support,  their  domestic, 
family,  and  religious  education  and  training,  either  by  precept 
or  example,  considerations  of  infinitely  weightier  importance 
than  any  of  a  purely  pecuniary  character.  If  the  value  of  free- 
dom to  one  held  as  a  slave,  although  not  susceptible  of  valua- 
tion in  money,  constitutes  a  value  which,  as  the  Court  says,  in 
Lee  vs.  Lee,  leaves  no  doubt  as  to  the  appellate  jurisdiction  of 
this  Court,  surely  the  physical  well-being,  the  proper  main- 
tenance, moral,  intellectual,  and  religious  training  of  four  infant 
children,  two  males  and  two  females,  most  imperatively  invoke 
the  exercise  of  all  the  authority  of  this  Court  in  their  behalf 
and  for  their  protection. 

It  is  also  attempted  to  be  shown,  that  the  appellant  has  no 
legal  or  equitable  interest  in  the  matter  in  controversy ;  that  he 
has  none  of  a  personal  kind,  inasmuch  as  he  declined  the  posi- 
tion of  guardian ;  none  in  a  representative  character,  as  "  he 
nowhere  appears  as  prochein  ami."  In  a  pecuniary  point  of 
view,  he  has  no  interest,  and  he  has  presented  none.  But  he  is 
the  only  near  male  relative  to  the  late  Mary  De  Krafft,  and  on 
the  mother's  side  of  the  children  of  the  deceased.  Moreover,  it 
appears,  both  from  the  language  of  his  petitions  to  the  Orphans' 
Court  as  well  as  from  the  opinion  of  that  Court,  that  he  appeared 
as  "prochein  ami?  It  is  manifest  that  not  De  Krafft,  in  hia 
individual  character,  asserting  any  individual  interest,  is  the  ap- 
pellant in  this  cause,  but  the  four  orphan  children,  as  with  an 
allowable  departure  from  the  precise  meaning  of  the  word 
orphan,  they  sometimes  appear  to  be  designated  on  this  record, 
through  his  instrumentality,  as  their  a prochein  ami  and  relative," 
are  the  parties  to  this  suit 
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As  regards  them,  the  matter  in  controversy  is  the  management 
ind  control  over  their  property,  the  value  of  which  is  not  less 
vhan  60,000  dollars— the  providing  them  a  proper  maintenance, 
an  education  suitable  to  their  circumstanced  and  situation  in  life. 
The  oase  as  presented  in  the  Orphans'  Court,  and  now  appearing 
on  this  record,  involves  the  question  whether  this  appellee,  the 
father,  is  not  alleged  and  proved  to  be  from  all  his  antecedents 
utterly  unfit  to  assume  such  high  responsibilities.  The  decree 
of  the  Orphans'  Court  has  adjudged  him  to  be  wholly  disquali- 
fied, and  it  appears  from  the  opinions  appended  to  the  appellee's 
brief  on  this  motion,  that  the  order  of  reversal  by  the  Circuit 
Court  proceeded  on  the  ground  that  the  Orphans'  Court  had  no 
jurisdiction  in  the  case. 

This,  it  is  alleged,  is  i\ot.a  final  judgment.  It  is  manifest  that 
it  is  not  an  interlocutory  judgment,  order  or  decree.  It  is 
equally  obvious  that  it  is  a  most  singular  one  on  the  facts  pre- 
sented on  the  record.  A  petition  is  presented  by  these  minor 
children  through  their  next  friend,  averring  the  unfitness  of  their 
father  to  perform  the  office  of  guardian,  and  asking  the  Court  to 
appoint  some  suitable  individual  to  that  office.  The  Orphans' 
Court,  after  a  laborious  investigation,  adjudge  the  allegations 
against  the  father  to  be  substantiated  by  the  testimony,  and  pro- 
ceed in  conformity  with  the  prayer  of  the  petition  to  appoint  a 
gentleman  of  the  most  unexceptionable  character  to  the  position 
rf  guardian.  The  Circuit  Court  reverse  this  order,  on  the  ground 
iiat  .the  Orphans'  Court  under  the  laws  of  Maryland,  now  in  force 
in  this  District,  had  no  jurisdiction  to  entertain  such  an  applica- 
tion, or  to  grant  the  prayer  as  desired. 

One  accustomed  to  the  ancient  and  well  established  course  of 
proceeding  in  analogous  cases,  would  have  supposed  that  the 
Orphans'  Court  being  thus  adjudged  to  have  assumed  a  jurisdic- 
tipn  not  conferred  upon  it  by  law,  would  simply  have  been  di- 
rected to  dismiss  the  petition.  It  would  certainly  have  been  a 
fair  inference  that  if  the  petitioner  was  improperly  before  that 
Co.urt>  if  he  had  no  case  on  which  that  Court  could  rightfully  act, 
if  the  petition  asked  that  which  the  Court  could  not  legally  grant 
the  only  proper  course  would  be  to  dismiss  ik 
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Unfortunately  for  the  case  of  the  appellee,  the  most  careftu 
examination  of  the  record  discloses  not  the  shadow  of  evidence 
showing  that  he  ever  did  apply  "to  be  permitted  to  give  bond  for 
the  performance  of  his  trusts  as  natural  guardian  of  the  estates . 
of  his  infant  children,"  or  any  other  bond  for  any  purpose  what 
ever;  nor  does  the  final  decree,  or  any  other  order  or  decree  to 
be  found  in  this  record,  convey  the  slightest  idea  that  any  such 
application  had  been  made  or  rejected. 

The  order  of  the  Court,  as  given  in  the  record,  is  wholly  silent 
as  to  both  these  points.  Unless,  however,  this  appellee  did  pre- 
sent his  case  in  some  form  or  other,  and  the  decision  of  the 
Orphans'  Court  had,  as  the  one  version  of  the  decree  of  the  Cir- 
cuit Court  assumes,  it  is  plain  that  no  such  directions  as  are 
contained  in  them,  as  to  what  the  Orphans7  Court  should  do,  can 
be  maintained  as  right.  It  may  be  inoidehtally  noticed  here 
that  the  power  which  the  statute  confers  upon  the  Orphans' 
Court  to  require  a  bond  from  the  father  as  natural  guardian  of 
his  children,  can  only  be  exercised  "on  the  application  of  any 
friend  of  the  infant"  See  Act  of  1798,  c.  101,  S.  C.  12  sec.  8. 
No  such  application  has  been  made  by  any  one;  the  Court 
cannot,  ex  mero  motu,  cite  the  father  to  give  such  bond ;  the 
order  of  the  Court  is  therefore  warranted  by  no  law. 

It  is  argued  in  the  brief  that  this  decree  or  order  is  not  final. 
I>ecause  further  proceedings  are  directed. 

In  a  large  proportion  of  the  cases  brought  before  this  Court 
by  writ  of  error  or  appeal,  there  are  further  proceedings  in  exe- 
cution of  the  judgment  of  this  Court.  The  order  in  this  cause, 
however,  effectually  puts  this  appellant  and  the  case  out  of  Court 
He  can  have,  and  the  cause  he  represents  can  have,  no  l'onger  a 
standing  in  Court.  It  is  impossible  to  conceive  of  a  decision 
against  him  more  decidedly  a  final  one. 

It  is  unnecessary  to  show  any  actual  abuse  of  his  authority  as 
natural  guardian  by  Barney. 

2  Story  Eq.  Jur.,  §  841,  note  4.  Guardianship,  by  nature  is 
of  the  heir  apparent  (at  common  law).  It  belongs  to  the  father 
or  mother.    It  extends  no  farther  thau  the  custody  of  the  infant's  • 
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person.    Guardianship  by  nurture  lasts  only  till  fourteen,  a  ad 
extends  only  over  the  person. 

Mr.  Chief  Justice  TANEY.    This  case  cannot  be  distinguished 
from  the  case  of  Barry  vs.  Mercein,  (5  How.,  103).    The  contro 
versy  in  that  case  was  between  a  husband  and  his  divorced  wife, 
respecting  the  guardianship  of  a  child  of  the  marriage  who  was 
'still  an  infant. 

They  were  living  apart,  and  each  of  them  claimed  the  right 
to  the  guardianship.  And  after  full  argument,  the  Court  held 
that  in  order  to  give  this  Court  jurisdiction  under  the  22d  sec- 
tion of  the  Judiciary  Act  of  1789,  the  matter  in  dispute  must  be  " 
money,  or  some  right,  the  value  of  which  could  be  calculated 
and  ascertained  in  money.  And  as  the  matter  in  controversy 
between  the  parties  was  not, money,  nor  a  right  which  could  be 
measured  by  money,  but  was  a  contest  between  the  father  and 
mother  of  the  infant  upon  other  considerations,  the  appeal  was 
dismissed  for  want  of  jurisdiction. 

In  the  case  before  the  Court,  it  is  admitted  that  De  Kraffi;,  the 
appellant,  has  no  pecuniary  interest  in  the  controversy.  He  ap- 
pears Hsprochein  ami  for  the  children  of  Barney,  whose  wife  is 
dead,  and  from  whom  the  children  inherited  a  large  property. 
De  Krafft  alleges  that  Barney,  from  his  character  and  habits,  is 
unfit  to  be  trusted  with  the  guardianship  of  the  persons  or  pro- 
perty of  his  children,  and  prays  that  some  other  persons  suitable 
and  trustworthy  may  be  appointed  by  the  Orphans'  Court.  The 
guardianship  of  the  persons  and  property  of  the  children  is, 
therefore,  the  only  matter  in  dispute,  not  on  account  of  any 
pecuniary  value  attached  to  the  office,  but  upon  other  considera- 
tions. The  case  is  the  same  in  principle  with  that  of  Barry  vs. 
Mercein,  above  referred  to,  and  the  appeal  to  this  Court,  for  the 
same  reason,  must  be  dismissed  for  want  of  jurisdiction. 
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Koehler  v*.  The  Black  River  Falls  Iron  Compact. 

1.  An  instrument  purporting  to  be  a  mortgage,  made  by  a  corpora- 
tion, is  not  a  legal  mortgage,  and  a  bill  to  foreclose  it  as  such 
cannot  be  sustained  unlesss  it  be  sealed  with  the  corporate  seal 
of  the  mortgagor. 

2  The  mere  fact  that  such  a  mortgage-deed  has  the  corporate  seal 
attached  to  it,  does  not  make  it  the  act  of  the  corporation  if 
the  seal  was  not  affixed  by  a  person  duly  authorized. 

i.  The  presumption  is,  that  the  seal  was  rightfully  affixed  to  a  deed, 
or  other  instrument,  on  which  it  appears ;  but  that  presump- 
tion is  not  conclusive,  and  may  be  repelled  by  parol  evidence. 

4  Where  it  is  proved  that  the  officers  who  executed  a  mortgage  did 
not  seal  it  then  nor  afterwards;  that  the  officer  who  had  the 
seal  in  his  custody  never  affixed  it  nor  authorized  another  to 
do  so,  and  that  the  mortgage  was  recorded  without  a  seal,  the 
burden  is  thrown  on  the  mortgagee  to  prove  that  it  was  pro- 
perly sealed,  and  if  he  fails  the  conclusion  of  law  is,  that  the 
seal  was  wrongfully  and  fraudulently  affixed. 

5.  A  mortgagee  whose  bill  seeks  a  foreclosure,  on  the  sole  ground 
that  the  mortgage  is  a  legal  one,  cannot  be  decreed  an  equit- 
able mortgagee,  unless  he  files  a  new  bill  in  which  his  equitable 
rights  are  set  forth. 

S.  The  officers  and  directors  of  a  corporate  body  are  trustees  of  the 
stockholders,  and  in  securing  to  themselves  an  advantage  not 
common  to  all  the  stockholders,  they  commit  a  plain  breach 
of  duty. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
District  of  Wisconsin. 

Mr.  Carlisle  of  Washington  City  for  appellant 

Mr.  DooliUU  of  Wisconsin.     Contra. 

Mr.  Justice  DAVIS.  This  was  a  bill  in  chancery,  brought  in 
the  District  Court  of  Wisconsin  by  Jacob  Koehler,  Daniel 
Koehler,  and  Harry  Pfiffner  against  the  "  Black  River  Falls  Iron 
Company,"  to  forclose  a  mortgage. 


fid  SUPEEME  COUBT. 


Koehler  vs.  Black  River  Falls  Iron  Company. 

The  bill  alleges  that,  on  the  18th  of  August,  1858,  at    La 
Crosse,  in  Wisconsin,  the  "Black  River  Falls  lion  Company" — 
a  corporation  created  by  the  laws  of  Wisconsin — executed  and 
delivered  their  promissory  note  to  Daniel  Koehler  and  Caspar 
Bircher  for  $15,000,  payable  in  nine  month,  to  secure  which  a 
mortgage  of  even  date,  under  the  corporate  seal,  was  also  exe- 
cuted and  delivered — which  mortgage  was  witnessed,  acknow- 
ledged, and  recorded;  that  on  the  21st day  of  September,  1868, 
Casper  Bircher,  by  an  instrument  of  writing  under  seal,  for  the 
consideration  of  $7,000,  transferred  to  Jacob  Koehler  and  Henry 
Pfiffher  his  interest  in  said  note  and  mortage,  which  was  also 
witnessed,  acknowledged,  and  recorded;  and  that  the  note  and  '- 
mortgage  being  over  due  and  unpaid,  the  aid  of  the  Court  ia 
asked  to. decree  a  foreclosure. 

William  M.  Hubby,  having  filed  his  petition  stating  that  he 
was  a  stockholder,  and  that  in  his  opinion  thewdirectors  did  not 
intend  to  make  defence,  was  allowed  to  appear  and  defend. 
Leave  was  given  to  the  complainants  to  amend  their  bill  so  as  to 
make  Julius  W.  Haas  and  others,  junior  mortgagees,  party  de- 
fendants. Answers  and  replications  were  filed,  proofs  taken, 
and  the  cause  was  heard  at  the  October  Term,  1860.  The  Court 
dismissed  the  bill  without  prejudice  and  the  complainants  ap- 
pealed. 

The  answers  deny  that  the  "Black  River  Falls  Iron  Company  n 
ever  executed  under  its  corporate  seal  this  mortgage,  which 
denial,  if  sustained  by  the  evidence,  is  decisive  of  this  case.  If 
the  seal  of  the  corporation  was  not  affixed  to  the  instrument  by 
proper  authority,  but  was  surreptitiously  obtained,  then  the  deed 
is  not  the  deed  of  the  corporation,  was  not  duly  executed  as  the 
bill  charges,  and  is  not  a  legal  mortgage,  and  cannot  be  fore 
closed  as  such. 

The  mere  fact  that  a  deed  has  the  corporate  seal  attached, 
does  not  make  it  the  act  of  the  corporation,  unless  the  seal  was 
placed  to  it  by  some  one  duly  authorized.  Jackson  vs.  Campbell, 
(5  Wendell,  572);  Damon  vs.  Qranby,  (2  Pick.  ,845, 358) ;  Bank 
of  Ireland  vs.  Evan,  (32  Eng.  L.  &  E.,  23) ;  (Angell  and  Amea  oa 
Corporations,  Sec.  223). 
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Thia  mortgage  had  the  corporate  seal  attached,  and  the  pre- 
sumption was  that  it  was  there  rightfully,  and  the  Court  property 
admitted  it  to  be  read  in  evidence ;  but  the  presumption  thus 
raised  was  ndt  conclusive,  and  parol  evidence  was  admissible  to 
overthrow  it.  St.  Mary's  Church,  (7  Serg.  &  R,  630);  Berks  A 
Dauphin  Turnpike  vb.  Myers,  (6  Serg.  k  R,  16.) 

The  evidence  is  conclusive  fTlftt  f>ia  ^QTpft^^y?1  irar  HBt*  * 
to  the  mongage^wrongfully. 

TFhe  mortgage  purports  to  have  been  executed  on  the  18th  of 
August,  1858,  and  signed  by  Charles  Hauser,  president,  and  1 
M.  Levy,  Secretary  pro  tem^  who  both  swear  thai  the  corporate 
•seal  was  not  present,  that  they  did  not  then,  nor  did  they  evei 
place  the  seal  to  the  instrument,  and  have  no  knowledge  how  it 
came  to  be  sealed.  It  was  recorded  shortly  after  being  given, 
and  no  seal  was  to  it. 

Henry  Richter,  the  secretary  of  the  company,  was  the  custo- 
dian of  the  seal,  and  testifies  that  he  was  not  present  when  the 
mortgage  was  given,  that  he  had  the  seal  in  his  possession,  and 
did  not  then,  or  at  any  time  afterwards,  affix  the  seal  or  author- 
ize any  one  to  do  it  for  him. 

When  the  defendants  proved  that  neither  the  President  nor 
the  Secretary  pro  tern.,  who  signed  the  mortgage,  nor  the  regular 
Secretary,  who  was  the  rightful  custodian  of  the  seal,  had  any 
knowledge  of  the  way  in  which  the  mortgage  became  sealed, 
then  the  burden  of  proof  was  thrown  on  the  complainants  to 
show  the  circumstances  under  which  the  instrument  was  in  feet 
sealed,  and  that  it  was  rightfully  and  properly  done. 

Failing  to  do  so,  the  conclusion  is  irresistible,  that  the  seal 
was  fraudulently  abstracted  from  the  lawful  custodian  of  it,  and 
wrongfully  affixed  to  the  mortgage. 

The  Revised  Statutes  of  Wisconsin  of  1849  were  in  force  when 
this  mortgage  was  given,  and  section  1  of  chapter  59  prescribes 
the  manner  in  which  conveyances  of  real  estate  can  be  made, 
and  it  is  as  follows : 

"  Conveyances  of  lands  or  of  any  estate  or  interest  therein  may 
be  made  by  deed,  signed  and  sealed  by  the  person  from  whom 
the  estate  or  interest  is  intended  to  pass,  being  of  lawful  age,  or 
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by  his  lawful  agent  or  attorney,  find  acknowledged  or  proved 
and  recorded  as  directed  in  this  chapter,  without  any  other  cere 
mony  whatever." 

Section  80  of  this  same  chapter  defines  what  is  meant  by  con- 
veyances as  thus  used,  and  is  as  follows : 

"The  term  conveyance,  as  used  in  this  chapter,  shall  be  con- 
strued to  embrace  every  instrument  in  writing  by  which  any 
estate  or  interest  in  real  estate  is  created,  aliened,  mortgaged  or 
assigned,  or  by  which  the  title  to  any  real  estate  may  be  affected 
in  law  or  equity,  except  wills,  leases  for  a  term  not  exceeding 
three  years,  and  executory  contracts  for  the  sale  or  purchase  of 
lands." 

xn  Ti  mortgage,  not  having  been  sealed  by  the  Iron  Company 
or  unuor  its  authority,  was  not  executed  in  conformity  with  law, 
and  is  therefore  invalid  and  of  no  force  and  effect  as  a  legal 
mortgage. 

It  is  argued,  that  if  not  a  legal  m6rtgage,  it  is  an  equitable 
one,  and  that  the  Court  should  not  have  dismissed  the  bill,  but 
granted  such  relief  as  equity  could  give.  But  this  bill  seeks  a 
foreclosure  on  the  sole  ground  that  a  legal  mortgage  was  given. 

If  the  complainants  have  any  rights  under  this  instrument  as 
an  equitable  mortgage,  they  can  be  tested,  on  a  proper  bill  filed, 
in  another  suit. 

The  defendants  in  their- answers  further  insist  that  this  mort- 
gage was  given  without  authority  of  law  and  by  fraud  and 
collusion  on  the  part  of  the  directors. 

The  Black  River  Falls  Iron  Company  was  incorporated  by  the 
General  Assembly  of  Wisconsin  March  31st,  1856,  to  explore 
for  minerals,  and  to  mine,  manufacture,  and  vend  them.  The 
administration  of  the  affairs  of  the  Company  was  lodged  in  the 
hands  of  directors  chosen  from  the  stockholders  to  hold  office 
for  one  year,  and  to  be  controlled  by  the  rules  and  by-laws 
adopted  by  the  stockholders.  The  power  to  sell  and  mortgage, 
and  procure  a  common  seal,  was  given. 

By-laws  wore  adopted,  fixing  the  place  of  business  at  New 
Danemora,  Jackson  County,  limiting  the  number  of  directors  to 
five,  who  should  appoint  a  secretary  having  no  vote,  and  pro 
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riding  "that  all  documents,  orders  for  tbe  payment  of  money 
and  receipts,  to  be  valid,  must  be  signed  by  the  President  and 
Secretary." 

A  stockholders1  meeting  was  held  May  19th,  1868,  and  the 
following  memorandum  was  entered  among  the  minutes :  "  May 
19th,  afternoon  session — Mr.  C.  W.  Schmidt  makes  the  motion 
that  the  directory  hereafter  to  be  appointed  shall  be  authorized 
to  endeavor  before  all,  the  effecting  of  a  loan  of  the  highest 
possible  amount,  and  in  case  of  success  to  close  it,  and  they  are 
empowered  to  incumber  for  the  same  tbe  works  with  buildings 
and  appertaining  lands,  carried."  At  the  same  meeting  a  board 
of  directors  was  elected,  to  wit :  Charles  Hauser,  President,  and 
John  0.  Fuhr,  H.  Pfiffner,  Jacob  Koehler,  and  John  M.  Levy, 
who  chose  Henry  Richter  as  Secretary. 

The  Company  was  evidently  embarrassed  and  in  great  need 
of  money,  and  as  the  necessity  was  urgent  and  pressing  the 
directors  were  instructed  (neglecting  all  other  business)  to  obtain 
as  large  a  loan  as  they  could,  and  to  secure  it  by  a  mortgage  on 
the  lands  and  works.  The  stockholders  clearly  contemplated  a 
loan  of  money  to  carry  on  their  business,  and  if  a  loan  could 
not  be  affected  without  real  security,  power  to  mortgage  was 
given  to  the  directors.  No  authority  was  g:*  en  to  them  to 
secure  pre-existing  indebtedness,  and  certainly  none  to  secure 
themselves  in  preference  to  other  creditors. 

Did  these  directors,  as  guardians  of  an  important  trust  com- 
mitted to  their  car*,  endeavor,  in  good  faith,  to  accomplish  the 
object  which  their  principals  so  much  desired  ? 

They  met  on  the  13th  day  of  August,  1858.  at  La  Crosse,  and 
not  at  their  usual  place  of  business,  and  failed"  to  notify  their 
regular  secretary,  who  had  the  records  in  his  charge,  and  who 
had  acted  as  secretary  since  the  organization  of  the  Company, 
to  attend.  No  reason  is  assigned  why  the  secretary  was  not 
notified,  but  as  he  was  a  large  creditor,  and  was  not  to  be  favored, 
it  is  barely  possible  that  the  directors  thought  his  presence  would 
be  embarrassing. 

As  the  by-laws  required  that  all  instruments  of  writing  should 
be  signed  by  the  president  and  secretary,  it  was  found  necessary 
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to  appoint  a  secretary  pro  tern.,  and  one  of  the  directors  was 
selected,  who,  unlike  the  regular  secretary,  was  fortunate  enough 
to  have  his  debt  provided  for. 

A  note  and  mortgage  were  given  to  Daniel  Koehler  and 
Caspar  Bircher  for  $15,000,  who  were  to  let  the  company  haw* 
$1,200  in  money,  and  $800  in  provisions,  and  to  pay  the  fol 
lowing  debts  of  the  corporation : 
Metzer,  Koehler  k  Swab,  a  note  and  interest,  .    $8,670 

John  C.  Fuhr,  .  • 1,900 

Jacob  Koehler, 1,256 

John  M.  Levy,  two  notes  and  interest,  .  $2,528 

Less  $124  charged,    ....  124—  2,404. 

John  C.  Fuhr,  Jacob  Koehler,  and  John  M.  Levy,  who  were 
so  lucky  as  to  have  their  debts  to  the  amount  of  $5,500  provided 
for,  were  themselves  directors,  and  it  might  be  inferred  that 
Koehler,  the  director,  was  interested  in  the  firm  of  Metzer, 
Koehler  &  Swab,  but  there  is  no  evidence  of  it.  It  is  a  little 
singular  that  the  mortgagees,  in  order  to  get  security  for  the 
$2,000  which  they  agreed  to  advance,  were  willing  to  assume 
the  payment  of  $9,180.  Such  is  not  the  usual  course  of  dealing 
with  those  who  in  good  faith  make  advancements  and  re- 
quire security.  The  mortgage  was  signed  and  delivered  by 
Hauser,  the  president,  to  Koehler,  the  director,  for  the  mort- 
gagees, who  were  neither  of  them  present,  and  who  did  not 
actually  make  the  advancements  in  money  or  provisions  until 
some  time  afterwards.  And  Bircher,  one  of  the  mortgagees,  as 
if  to  fix  the  true  character  of  this  transaction  beyond  cavil,  in  a 
few  weeks  from  the  giving  of  the  deed,  for  the  expressed  con- 
sideration of  $7,000,  transfers  his  entire  interest  to  Koehler  and 
Pfiffher,  two  of  the  directors.  Instead  of  honestly  endeavoring 
to  effect  a  loan  of  money,  advantageously,  for  the  benefit  of  the 
corporation,  these  directors,  in  violation  of  their  duty,  and  in 
betrayal  of  their  trust,  secured  their  own  debts,  to  the  injury  of 
the  stockholders  and  creditors.  Directors  cannot  thus  deal  with 
the  important  interests  entrusted  to  their  management.  They 
hold  a  place  of  trust,  and  by  accepting  the  trust  are  obliged  to 
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execute  it  with  fidelity,  not  for  their  own  benefit  but  for  the 
common  benefit  of  the  stockholders  of  the  corporation. 

In  executing  this  mortgage,  and  thereby  securing  to  them- 
selves advantages  which  were  not  common  to  all  the  stock- 
holders,  they  were  guilty  of  an  unauthorized  act,  and  violated 
a  plain  principle  of  equity  applicable  to  trustees.  "The 
directors  are  the  trustees  or  managing  partners,  and  the  stock- 
holders are  the  cestuis  que  trust,  and  have  a  joint  interest  in 
all  the  property  and  effects  of  the  corporation,  and  no  injury 
that  the  stockholders  may  sustain  by  a  fraudulent  breach  of 
trust  can,  upon  the  general  principles  of  equity,  be  suffered  to 
pass  without  a  remedy." 

Angel  &  Ames  on  corporations,  edition  1861,  sec.  812.  The 
Charitable  Corporation  vs.  Sutton,  (2  Atkyns,  404.)  Robinson  vs. 
Smith,  (8  Paige,  220.)  Hodges  vs.  New  England  Screw  Co.,  (1 
Bhode  Island,  821.)  Y»rk  and  North  Midland  Railway  Co.  vs. 
Eudson,  (19  Eng.  L.  &  E.,  861.) 

The  decree  dismissing  the  bill  is  affirmed. 


Mesa  vs.  The  United  States. 

1.  An  appeal  mast  be  prosecuted  by  filing  the  record  within  the 

term  next  after  the  appeal  is  taken. 

2.  If  it  be  brought  up  and  filed  after  the  first  term  has  gone  by, 

the  appeal  will  be  dismissed. 

This  was  a  California  land  case,  in  which  an  appeal  had  been 
taken  by  the  claimant  and  one  Clark,  an  intervenor.  The 
appellants  suffered  a  term  to  pass  without  filing  a  copy  of  the 
record  in  this  Court,  but  at  the  second  term  brought  up  the 
transcript  and  had  it  docketed. 

Mr.  Oillet,  of  Washington  City  moved  that  the  appeal  be 
dismissed. 

Mr.  Magraw,  of  Pennsylvania;  and  Mr.  McDougall  of  Califor- 
nia^ opposed  the  motion. 

vol.  II.  46 
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PER  CURIAM.— Let  this  appeal  be  dismissed.  It  has  sot 
been  prosecuted  in  the  manner  directed  nor  within  the  time 
limited  by  the  Act  of  Congress,  which  requires  that  the  trans- 
cript shall  be  filed  at  the  next  succeeding  term  after  the  appeal 
is  taken 
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1  Acts  of  incorporation  and  other  statutes  granting  special  privi- 
leges are  to  be  construed  strictly,  and  whatever  is  not  given 
in  unequivocal  terms  is  withheld. 

2.  But  this  principle  must  be  applied  with  reference  to  the  subject 
matter  as  a  whole,  and  not  in  such  manner  as  to  defeat  the 
general  intent  of  the  Legislature. 

8.  A  county  or  other  municipal  corporation  being  authorized  by 
statute  to  borrow  money  and  issue  bonds  for  the  payment 
thereof,  if  the  bonds  be  made  and  delivered  reciting  the  facts, 
which  show  them  to  have  been  regularly  issued,  the  county  is 
estopped  to  deny  their  regularity  or  to  assert  that  they  were 
.not  made  in  conformity  tn  the  statute. 

4.  Such  bonds,  with  interest  varrants  annexed,  are  commercial 
securities ;  the  holder  of  them  has  a  full  title ;  and  as  against 
one  who  has  taken  them  in  good  faith,  the  county  cannot  set 
up  the  equities  which  might  have  been  available  against  the 
original  payee. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

Mr.  Porter,  of  Indiana,  for  Plaintifls  in  Error. 

Mr.  Boss,  of  Indiana,  contra. 

Mr.  Justice  WAYNE.  This  cause  has  been  fully  argued.  It 
is  an  action  to  recover  the  interest  in  arrears  on  coupons  annexed 
to  bonds  which  were  issued  by  Miami  County,  payable  to  the 
Peru  and  Indianapolis  Railroad  Company,  or  bearer,  and  which 
is  declared  in  the  bonds  to  be  given  for  a  loan  of  money.    We 
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are  relieved  from  the  task  of  oondideriqg  several  of  the  argu- 
ments of  counsel  and  the  pleadings  on  the  record,  believing,  as 
we  do,  that  the  defendants  are  estopped  from  denying  the  decla- 
rations as  to  the  purpose  and  cause  for  which,  the  bonds  wqge 
issued,  and  that  the  coupon  holders  had  a  right  to  infer  from  the 
face  of  the  bonds  that  they  had  been  regularly  issued  by  the 
County  of  Miami 

Tt  is  not  a  new  case  to  this  Court,  either  in  its  facts  or  the 
principle  involved.  The  object  of  this  Court  has  been  in  oaqps 
of  a  like  kind,  and  it  is  still  its  purpose,  to  give  to  the  contracts 
of  counties  for  the  purchase  of  railroad  stocks  and  for  borrow- 
ing money,  to  aid  in  the  construction  of  railroads  and  othei 
internal  improvements,  a  strict  interpretation  of  the  legislative 
acts  empowering  them  to  do  one  or  the  other ;  but  at  the  same 
time  to  give  protection  to  the  bona  fide  holders  of  such  oontraots 
as  have  been  put  on  sale  in  the  money  market,  by  corporations 
or  by  counties  acting  corporately,  against  their  efforts  to  be 
relieved  from  the  responsibilities  of  official  acta,  in  putting  such 
papers  into  circulation,  for  capitalists  to  invest  money  in  them, 
on  assurances  that  the  principal  and  interest  would  be  paid 
accordingly. 

We  repeat  now,  as  appropriate  to  the  subject-matter  of  the 
case  in  hand,  as  it  was  in  the  case  in  which  this  Court  said  it, 
that  corporations  are  as  strongly  bound  as  individuals  are  to  a 
carefal  adherence  to  truth  in  their  dealings  with  mankind,  and 
that  they  cannot  by  their  representations  or  silence  involve 
others  in  onerous  engagements,  and  then  defeat  the  calculations 
and  claims  their  own  oonduct  had  superinduced.  Zabriskie  vs. 
Cleveland,  Columbus  and  Cincinnati  Railroad  Company,  (28  How., 
400).  In  our  construction  of  the  Act  of  Pennsylvania  to  incor- 
porate the  Northwestern  Railroad  Company,  the  Court  said,  that 
neither  privileges,  powers,  nor  authorities,  can  pass,  unless  they 
are  given  in  unambiguous  words,  and  that  an  act  giving  special 
privileges  must  be  construed  strictly.  That  in  case  a  sentence 
is  capable  of  having  two  meanings,  a  construction  must  be  given 
favorable  to  the  public.  However,  that  in  applying  those  prin- 
ciples of  construction,  it  must  be  done  with  reference  to  tht 
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subject-matter  contemplated  by  the  Legislature  as  a  whole,  so 
as  not  to  allow  its  manifest  purpose  and  design  to  be  defeated 
bj  denying  the  use  of  means  by  which  the  main  object  could 
only  be  accomplished. 

In  our  leading  case  upon  the  subject,  that  of  the  Commissioner* 
of  Knox  County  ys.  Aspintvall  et  al^  (21  How.,  589),  the  suit  hav 
ing  been  brought  for  the  interest  due  upon  coupons  annexed  to 
one  hundred  and  forty-two  bonds,  in  which  the  main  ground  of 
defence  was,  that  a  Board .  of  Commissioners  had  not  power  %o 
execute  them,  and  that  on  such  account  they  were  not  binding 
upon  the  County  of  Knox,  our  answer  and  judgment  was,  that 
the  bonds  on  their  face  import  a  compliance  with  the  law  under 
which  they  were  issued ;  and  that  the  purchasers  of  them  were 
not  bound  to  look  further  for  evidence  of  a  compliance  with  the 
conditions  annexed  to  the  grant  of  power  to  issue  them. 

In  confirmation  of  such  conclusion  we  then  cited  the  case  of 
the  Royal  British  Bank  vs.  Tarward,  (6  Ellis  &  Blackburne,  827\ 
decided  in  1856  in  the  Exchequer  Chambers,  in-  error  from  the 
Court  of  Queen's  Bench,  the  decision  of  which  we  will  now  give 
in  ftdl,  on  account  of  the  principle  and  its  peculiar  application 
to  the  pleadings  in  the  case  before  us.  Jervis,  C.  J.  "  I  am  of 
the  opinion  that  the  judgment  of  the  Court  of  Queen's  Bench 
ought  to  be  affirmed.  I  am  inclined  to  think  the  question  which 
has  been  principally  argued,  both  here  and  in  that  Court,  does 
not  necessarily  arise,  and  need  not  be  determined.  My  impres- 
sion is,  though  I  will  not  state  it  is  a  fixed  opinion,  that  the 
resolution  set  forth  in  the  replication  goes  far  enough  to  satisfy 
the  requisites  of  the  deed  of  settlement. .  The  deed  allows  the 
directors  to  borrow  on  bond  such  sums  of  money  as  shall,  from 
time  to  time,  by  a  resolution  passed  at  a  general  meeting  of  the 
Company,  be  authorized  to  be  borrowed,  and  the  replication 
shows  a  resolution  passed  at  a  general  meeting  authorizing  the 
directors  to  borrow  on  bond,  such  sums  for  such  periods  and 
rates  of  interest  as  they  might  deem  expedient,  in  accordance 
with  the  deed  of  settlement' and  the  Act  of  Parliament;  but  the 
resolution  does  not  otherwise  define  the  amount  to  be  borrowed. 
That  seems  *o  me  to  be  enough.    If  that  be  so,  the  other  ques 
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tion  does  not  arise.  But  whether  it  be  so  or  not,  we  need  not 
decide,  for  it  seems  to  us  that  the  plea,  whether  we  consider  it  a 
confession  an£  avoidance,  or  a  special  non  est  factum,  does  not 
raise  any  objection  to  the  advance  as  against  the  Company.  We 
may  here  take  for  granted  that  the  dealings  with  these  compa- 
nies are  not  like  dealings  with  other  partnerships,  and  that  the 
parties  dealing  with  them  are  bound  to  read  the  statute  and  deed 
of  settlement.  But  they  are  not  bound  to  do  more.  And  the 
party  here,  on  reading  the  deed  of  settlement,  would  find,  not  a 
prohibition  from  borrowing,  but  a  permission  to  do  so  on  certain 
conditions.  Finding  that  the  authority  might  be  made  com- 
plete by  a  resolution,  he  would  have  a  right  to  infer  the  fact  of 
a  resolution  authorizing  that,  which  on  the  face  of  the  docu- 
ment, appeared  to  be  legitimately  done." 

At  an  ensuing  term  of  this  Court  we  had  under  consideration 
the  case  of  Bissell  vs.  City  of  Jeffersonville,  and  it  was  fully  dis- 
cussed by  us  in  connection  with  the  English  and  our  own  case 
of  Aspinwall,  &c.  We  said  there :  "  When  the  contract  has 
been  ratified  and  affirmed,  and  the  bond  issued  and  delivered  to 
Ihe  Railroad  Company  in  exchange  for  stock,  it  was  then  too  late 
lo  call  in  question  the  fact  determined  by  the  Common  Council 
— and,  a  fortiori,  it  is  too  late  to  raise  that  question  in  a  case  like 
•he  present,  where  it  is  shown  that  the  plaintiffs  are  holders  for 
value.  Certified  copies  of  the  proceedings  were  exhibited  to  the 
^laintifls  at  the  time  they  received  the  bonds,  &c.,  and  whether 
we  look  to  the.  bonds  or  recorded  proceedings,  there  is  nothing 
to  indicate  any  irregularity,  or  to  raise  a-  suspicion  that  the 
bonds  had  not  been  issued  pursuant  to  lawful  authority.  We 
hold  that  the  Company  and  its  assigns,  under  the  circumstances 
of  the  case,  had  a  right  to  assume  that  they  imported  verity."  It 
would  be  difficult  to  find  cases  more  controlling  of  that  before 
ris  than  those  which  have  just  been  cited. 

The  same  ruling  was  made  by  the  Court  in  the  case  of  the 
Commissioners  of  the  County  of  Knox  vs.  Wallace,  (2  How.,  546) 
It  was  substantially  repeated  in  Aspinwall  et  ah  vs.  The  Com- 
missioners  of  the  County  of  Davis.  That  was  brought  to  this 
Court  from  the  Circuit  Court  of  Indiana  upon  a  certificate  of  a 
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division  of  opinion  between  the  judges.  The  points  were, 
whether  bj  the  Act  of  Incorporation  of  the  Ohio  and  Mississippi 
Railroad,  and  the  amendments  to  it  of  January,  1849,  any  right 
to  county  subscriptions  had  been  vested  in  the  Company,  to  ex- 
clude the  operation  of  the  Constitution  of  Indiana,  which  took 
effect  on  the  1st  of  November,  1851,  and  whether  the  Railroad 
Company  had  acquired  any  such  right  to  subscription  of  the 
defendant  as  was  protected  by  the  Constitution  of  the  State. 
Both  questions  were  answered  negatively.  But  we  said  it  was 
done  reluctantly,  for  the  subscriptions  to  the  stock  by  the  Board 
of  Commissioners  were  made  in  good  faith  to  the  Railroad 
Company,  and  also  sold  by  it,  and  purchased  by  the  plaintiff  in 
confidence  of  their  validity. 

With  these  cases  on  our  minds,  we  will  now  proceed  to  give 
the  facts  and  circumstances  of  the  present  case,  that  it  may  be 
seen  whether  there  is  any  thing  in  them  to  take  it  out  of  our 
decisions. 

The  abstracts  of  it  by  both  counsel,  are  so  similar  that  either 
may  be  used  without  giving  to  the  other  any  advantage. 

It  is  an  action  of  assumpsit,  brought  by  the  plaintiff  in  error, 
on  interest  warrants  or  coupons,  annexed  to  fifteen  bonds  of  the 
county  of  Miami  for  $1,000  each,  bearing  date  the  21st  of 
August,  1851,  redeemable  in  ten  years  from  the  1st  of  Septem- 
ber following.  The  bonds  were  payable  to  the  Peru  and 
Indianapolis  Railroad  Company,  or  bearer,  at  the  office  of  the 
Treasurer  of  Miami  County,  in  Peru,  bearing  an  interest  of  ten 
per  cent,  per  annum,  payable  semi-annually  at  the  same  place. 
The  suit  is  for  a  failure  to  pay  coupons  for  the  years  1857  and 
1858,  amounting  to  $8,000,  the  interest  accrued  before  having 
been  paid  by  the  Railroad  Company.  It  is  averred  in  the  decla- 
ration that  the  bonds  had  been  issued  by  Miami  County,  in 
pursuance  of  powers  conferred  on  its  Board  of  Commissioners 
by  the  laws  of  Indiana,  and  particularly  by  an  Act  approved 
January  6th,  1849,  entitled  an  Act  to  authorize  the  Commis- 
sioners of  Hamilton,  Miami,  and  Tipton  Counties  to  borrow 
money.  Howard  County  was  afterwards  permitted  to  borrow 
money     The  language  of  the  act  authorizes  the  loaning  of 
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money  to  the  Board  to  any  amoint  not  exceeding  $50,000,  from 
time  to  time,  at  any  rate  of  interest,  not  more  than  ten  per  cent, 
per  annum.  The  second  section  is,  that  all  persons  loaning 
money  to  the  counties  or  either  of  them,  are  authorized  to  re 
ceive  any  rate  of  interest  upon  such  loans  as  may  be  'agreed 
upon,  not  exceeding  ten  per  centum. 

The  Peru  and  Indianapolis  Railroad  Company  was  incor- 
porated in  January,  1846.  The  28th  section  of  the  chartoT 
authorizes  the  County  Commissioners  of  each  county  through 
which  the  road  shall  pass  to  take,  by  an  order  for  either 
county,  as  much  stock  in  it  as  they  may  think  proper.  After 
the  act  permitting  the  counties  to  borrow  money  had  been 
passed,  the  Railroad  Company,  urged  by  the  condition  of  its 
finances,  appointed  a  committee  to  apply  to  the  auditors  of  the 
Counties  of  Hamilton,  Miami,  and  Howard,  to  call  special  ses- 
sions of  the  Boards  of  the  Commissioners  of  their  respective 
counties  to  consider  proposals,  which  they  wished  to  make.  In 
a  meeting  afterwards  held,  the  committee  stated  that  they  were 
required  to  ask  from  the  counties  additional  subscriptions  to  the 
stock  of  the  Railroad  Company.  From  the  Counties  of  Hamilton 
and  Miami  respectively,  twenty  thousand  dollars,  and  from 
Howard  County  tep  thousand  dollars.  The  committee  then  said 
that  their  subscriptions  would  be  received,  if  the  respective 
counties  would  issue  bonds  bearing  ten  per  cent,  interest  per 
annum,  redeemable  in  ten  years,  with  coupons  annexed  to  them, 
which  the  railroad  would  receive  if  the  bonds  were  made  pay- 
able to  the  company,  or  bearer,  for  the  purpose  of  borrowing 
money  upon  them,  to  be  applied  to  the  payment  of  the  stock 
which  either  of  the  bounties  should  subscribe  for.  As  a  further 
inducement  to  the  counties  to  do«o,  the  committee  stated  that 
upon  the  subscription  being  made,  and  the  bonds  being  issued, 
that  the  Railroad  would  issfte  stock  to  the  county  for  its  sub- 
scription, credited  in  full  to  the  amount  of  its  bonds ;  and  for 
the  issue  of  the  bonds,  that  the  President  of  the  Railroad  would 
execute  an  obligation  binding  the  company  to  pay  the  interest 
annually  upon  the  bonds  as  it  became  due,  until  the  principal 
became  payable  and  then  t>  e  principal  also ;  but  that  when 
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both  principal  and  interest  had  been  paid,  by  the  Railroad  Com- 
pany, that  the  counties  would  return  to  it  the  stock  certificates 
which  they  had  received  when  the  bonds  were  issued  if  it  did 
not  wish  to  retain  it.  And  it  was  further  agreed  between  the 
parties,  if  the  counties,  or  either  of  them,  should  at  any  time 
before  the  redemption  of  the  county  bonds  by  the  railroad  com- 
pany elect  to  surrender  to  it  its  obligation,  and  assume  the 
payment  of  the  interest  that  shall  accrue  afterwards,  and  the 
principal  also  when  it  became  due,  that  the  stock  issued  to  the 
counties  should  become  absolute  in  their  favor,  entitling  them 
to  all  future  dividends  on  the  stock.  But  that  until  such  as- 
sumption had  been  undertaken  and  performed,  that  the  stock 
was  merely  to  be  held  as  a  security  by  the  counties  for  the 
performance  of  the  stipulation  of  the  Railroad  Company,  but  not 
entitling  them  to  dividends,  though  it  would  give  them  the 
right  to  vote  the  stock  in  elections  for  directors.  These  propo- 
sals were  considered  by  the  Auditor  and  Board  of  Commissioners 
of  Miami  County.  It  resulted  in  an  issue  by  them  of  twenty 
bonds,  one  thousand  dollars  each,  in  which  it  is  declared  in  the 
bonis  "that  there  is  due  to  the  President  and  Directors  of  the 
Peru  and  Indianapolis  Railroad  Company,  or  bearer,  one  thous- 
and dollars  from  the  County  of  Miami,  payable  in  ten  years 
from  the  first  of  September,  1851,"  this  bond  being  issued  for  a 
loan  of  the  amount  to  the  county,  as  authorized  by  an  act  of 
the  State  of  Indiana,  permitting  the  Commissioners  of  Hamilton, 
Miami  and  Tipton  Counties  to  borrow  money.  The  coupons  or 
interest  warrants  annexed  to  the  bonds  are  in  these  words :  * 
Auditor's  Office,  Miami  County,  Peru,  Indiana. 

The  Treasurer  of  said  county  will  pay  the  legal  holder  hereof 
one  hundred  dollars  on  the  first  day  of  September,  1867,  on 
presentation  thereof,  being  for  interest  due  on  the  obligation  of 
said  county,  No.  16,  given  to  the  Peru  and  Indianapolis  Bail 
road  Company.    By  order  of  the  Commissioners. 

IRA  MENDENHALL,  County  Auditor. 

The  interest  warrants,  payable  on  the  1st  September,  1Q58,  are 
like  the  preceding ;  and  others  of  the  same  kind,  are  annexed 
to  the  other  fifteen  bonds  legally  held  by  the  plaintiff  in  error. 
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The  bonds  were  delivered,  to  the  Railroad  Company,  were 
received  by  it  in  payment  of  the  certificate  of  stock,  and  the 
County  of  Miami  was  credited  with  $20,000  upon  the  certificate 
The  Railroad  Company  then  offered  them  for  sale,  transferred 
them  to  purchasers  as  commercial  securities  by  endorsement, 
and  the  plaintiff  in  error  bought  them  in  the  full  confidence  that 
the  consideration  for  which  they  had  been  issued  was  truly  ex- 
pressed on  the  face  of  the  bonds.  The  county  retained  the  stock 
certificate  and  voted  it  on  the  election  for  directors  as  its  own. 
Thus  matters  stood  between  the  Railroad  Company  and  the 
County  of  Miami,  both  being  satisfied  with  what  had  been  done, 
and  that  they  had  acted  conformably  to  their  respective  powers, 
until  the  Railroad .  ceased  to  pay  to  the  holders  the  interest 
warrants. 

Upon  the  trial  of  the  case,  the  defendants  filed  a  plea  of  non- 
assumpsit,  and  the  plaintiff  joined  issue  by  a  similiter.  At  the 
same  time  the  defendants  put  in  several  pleas,  affirming  that 
several  irregularities  had  been  committed  by  the  Board  of  Com- 
missioners of  Miami  County  and  the  Railroad  Company,  in  their 
negotiation  and  proceedings  for  the  issue  %  of  the  bonds  and 
interest  warrants,  by  the  force  of  which  it  is  declared  that  the 
bonds  were  void  at  law,  and  that  they  were  purchased  by  the 
plaintiff  with  notice  of  these  irregularities. 

We  have  examined  these  pleas  critically,  and  find  the  facts 
stated  in  each  to  be  imputations,  only  calculated  to  raise  sup- 
posed equities  between  Miami  County  and  the  Railroad  Com- 
pany, in  which  the  plaintiffs  in  error,  as  the  legal  holders  of  the 
bonds  and  coupons,  can  in  no  event  have  any  concern,  even  if 
it  be  admitted  that  they  had  notice  of  such  irregularities  when 
they  bought,  as  all  of  them  relate  to  circumstances  contradic 
tory  to  the  declarations  upon  the  face  of  the  bonds. 

Though  the  proposals,  o*  contract  as  it  is  termed  in  the  record, 
tor  additional  subscriptions  of  stock  are  confusedly  expressed, 
there  can  be  no  doubt  that  it  was  its  intention  to  solicit  subscrip- 
tions, and  that  it  was  so  understood  by  the  Board  of  Commis- 
sioners of  Miami  County  when  it  issued  the  bonds ;  and  that  in 
furtherance  of  sucn  purpose,  the  parties  proceeded  to  devise  the 
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means  to  pay  for  the  subscription  by  borrowing  money.  Id 
doing  that  there  was  nothing  irregular  in  the  transaction.  Both 
parties  seem  to  us  to  have  acted  within  their  respective  powers : 
the  Railroad  within  its  charter  to  allow  the  counties  to  subscribe 
for  stock  in  it,  and  the  County  of  Miami  to  do  so  and  according 
to  the  power  given  to  it  to  borrow  money.  When  the  Railroad 
undertook  to  pay  the  interqpt  upon  the  treasury  bonds  and  the 
principal  also  when  that  became  due,  it  was  substantially  a  loan 
to  the  county  from  the  time  of  the  execution  of  the  bonds  until 
their  maturity,  though  it  was  provided  that  the  county  might 
then  upon  the  cancellation  of  these  bonds  decline  to  return  the 
certificate  of  stock  which  had  been  issued  to  it. 

The  narrative  of  the  negotiation  which  led  to  the^ssue  of  the 
bonds  and  interest  warrants,  brings  the  case,  by  the  declaration 
in  the  bond  as  to  the  object  and  purpose  for  which  they  were 
issued,  so  entirely  within  what  we  have  shown  to  be  the  law  in 
such  cases  as  to  the  inference  which  may  be  made  from  the  face 
of  the  bond,  of  ^s  having  been  regularly  executed  by  the  party 
having  authority  to  do  it,  that  we  are  relieved  from  the  task  of 
considering  much  of  the  argument  made  to  us  by  counsel ;  and 
from  examining  the  special  pleas  which  were  put  in  by  the 
defendant,  or  the  reasoning  of  the  Court  upon  the  third  and 
fourth  pleas  upon  which  it  rested  its  judgment  for  the  dismissal 
of  the  plaintiff's  case.    If  the  contract  and  bonds  are  considered 
in  connection  with  the  authority  of  the  Board  of  Commissioners 
of  Miami  County  to  issue  them,  it  must  be  obvious  that  several 
of  the  points  presented  to  us  by  the  counsel  of  the  defendant  do 
not  arise  in  the  case.    For  instance,  whether  the  Board  of  Com- 
missioners of  Miami  County  had  power  to  issue  them  at  the  time 
and  for  the  purpose  for  which  in  was  done,  or  that  the  bonds  and 
interest  warrants,  by  having  been  endorsed  to  the  plaintiff  by 
the  Railroad  Company  were  subjected  to  the  revised  statutes  of 
Indiana,  making  certain  promissory  notes,  &c.,  negotiable  by 
endorsement  thereon;  so  as  to  vest  the  interest  in  the  contract 
to  the  assignee,  and  permitting  the  obligor  to  set  up  any  defence 
to  the  obligation  against  the  assignee,  that  he  could  have  done 
against  the  original  obligee,  or  that  it  was  necessary  to  then 
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that  the  bonds  were  issued  by  virtue  of  a  special  statute,  and  if 
that  did  not  exist,  that  the  bonds  may  be  held  to  be  void. 

It  is  true  that  all  of  these  points  ware  as  well  argued  by  the 
counsel  of  the  defendants  as  the  circumstances  of  the  case  per- 
mitted, but  in  every  instance,  either  of  argument  or  of  pleading; 
the  point  of  estoppel,  as  made  by  the  plaintiff's  counsel  in  the 
Court  below,  and  renewed  here  by  him  with  vigor  by  the  cita- 
tion of  many  cases,  was  not  directly  met  by  the  counsel  of  the 
defendant.  The  first  point  of  the  plaintiff's  counsel  was,  that 
even  if  the  bonds  had  been  issued  irregularly,  and  not  in  strict 
conformity  with  the  power  of  the  county  to  borrow  money,  that 
the  defendant  is,  nevertheless,  estopped  by  the  bonds  themselves, 
which,  on  their  face,  express  that  they  were  issued  for  a  loan  of 
the  amount  to  the  county,  as  authorized  by  the  Aot  of  the  Gene- 
ral Assembly  to  borrow  money,  and  that  such  bondft  being 
habitually  received  and  passed  as  commercial  securities,  and 
being  bona  Jicte  in  the  hands  of  the  plaintiff  that  they  were 
entitled  to  recover  the  amount  of  interest  sued  for,  notwith- 
standing there  might  be  equities  between  the  original  parties  to 
the  transaction.  It  is  not  necessary  for  us  to  follow  out  the 
plaintiff's  argument  in  this  particular,  thinking  it,  as  we  do,  con- 
clusive. We  think  that  the  bonds  in  this  case,  with  interest 
warrants  annexed,  are  commercial  securities,  though  they  are 
not  in  the  accustomed  forms  of  promissory  notes  or  bills  of 
exchange;  that  the  parties  intended  them  to  be  passed  from 
hand  to  hand  to  raise  money  upon  them,  so  that  a  full  title  was 
intended  to  be  conferred  on  any  person  who  became  the  legal 
holder  of  them,  and  that  the  original  maker  under  such  circum- 
stances has  no  equity  to  prevent  the  recovery  of  the  interest. 

But  the  real  point  in  this  case,  as  made  by  the  counsel  of  the 
plaintiff  in  error,  and  sustained  in  argument  by  numerous  adju- 
dicated cases,  was,  that  as  it  is  declared  in  the  bonds  that  they 
were  issued  by  the  Board  of  Commissioners  of  Miami  County 
by  order  or  resolution,  pursuant  to  the  statute  authorizing  the 
County  to  borrow  money,  passed  at  a  regular  meeting  of  the 
Board,  to  be  used  by  the  Peru  and  Indianapolis  Railroad, 
payable  to  the  Company,  or  bearer,  for  a  loan  to  the  County   thai 
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the  bona  fide  holders  of  the  bonds,  whether  so  by  endorsement 
or  delivery,  had  a  right  to  infer  that  the  bonds  had  been  law- 
fully issued,  by  which  the  County  of  Miami  is  estopped  in  a  suit 
for  the  recovery  of  the  interest  from  denying  by  pleas  that  its 
bonds  had  been  issued  to  the  Peru  and  Indianapolis  Railroad 
for  a  loan  of  money  to  the  County  of  Miami.  We  think  an4 
adjudge  that  the  recitals  in  the  bonds  are  conclusive,  consti- 
tuting an  estoppel  in  pais  upon  the  defendants  in  this  suit.  In 
support  of  this  conclusion,  we  cite  the  following  cases :  Oirard 
vs.  Bradley,  (7  Ind.,  §  600);  Reeves  vs.  Andrews,  (Ibid,  207); 
Frances  vs.  Porter,  (213);  May  vs.  Johnson,  (3  Ind,  448);  Trim- 
ble vs.  Stale,  (4  Black,  435);  (8  Blackford,  258);  Ryan  vs.  Van- 
ladingham,  (7  Ind.,  416;  24  How.,  375);  (28  How,  381);  (29 
Connecticut  Bep.) ;  Society  of  Saving  vs.  City  of  New  London, 
(103);  (1  Vesey,  senior,  123,  8  Blackf.,  47).  It  is  the  opinion  of 
this  Court  that  the  defendant  is  estopped  from  setting  up  the 
defences  taken  as  set  forth  in  the  transcript  of  the  record  of  this 
case,  and  that  the  judgment  of  the  Court  below  sustaining  the 
demurrer  should  be,  and  is  hereby  reversed  and  annulled,  and 
that  the  case  should  be  remanded  to  that  Court,  with  directions 
to  award  a  venire  facias  de  novo. 


i3srr>EX 

OF  THB 


PRINCIPAL  MATTERS 


ADMTBATVTY. 
A  decree  for  the  payment  of  money  in  an  admiralty  rait  in  personam,  standi 
as  a  lien,  on  the  same  footing  as  a  decree  in  equity. 

Ward  v.  Chamberlain,  480. 
Where  Judgments  and  decrees  in  equity  of  State  Courts,  are  by  State  laws, 
liens  upon  land,  decrees  in  admiralty  by  the  courts  of  the  U.  8.  stand 
on  the  same  basis,  and  are  equally  binding.    lb. 
Rights  of  libellant  and  respondent,  where  such  lien  is  established,    lb. 
The  amount  of  a  libelant's  claim  for  repairs  of  a  vessel,  can  only  be  con 
tested  by  claimant  in  this  Court,  upon  specific  objections  taken  in  the 
court  below.    Ship  Potomac,  581. 
General  exceptions  to  a  master's  report,  will  be  OTerrulea  as  frivolous.    lb 
(See  Practice— Chanoery— Lien- Blockade.) 
▲OSNT.   See  Principal  and  Agent 

APFBAIi. 

A  general  decree  of  a  Court  of  Equity,  providing'  for  the  distribution  of 
funds  not  collected,  but  secured  by  judgments,  and  appointing  a  mastei 
to  state  an  account,  is  not  a  decree  from  which  an  appeal  will  lie. 

OgUvie  v.  Knox  Insurance  Company,  589. 

An  order  of  a  Circuit  Court  to  put  a  purchaser  of  property  sold  under  its 
direction  into  possession,  is  not  a  decree  from  which  the  tenant  can 
appeal  to  this  Court.     Oallan  v.  May,  541. 

If  the  tenant  claimed  the  right  to  remain,  under  an  agreement  with  the  pur- 
chaser, his  remedy  was  a  bill  for  an  injunction,  on  which  a  final  decree 
could  have  been  made,  and  an  appeal  taken.    lb. 

The  order  of  a  judge  granting  an  appeal,  is  no  proof  that  he  concedes  or 
even  favors  appellant's  claim.    lb. 

Within  what  time  an^appeal  must  be  taken  to  this  Court. 

Mesa  y.  The  United  States,  m. 

Dismissal  the  consequence  of  delay.    A 

▲SBIGNKSlfT. 
What  words  make  an  assignment  fraudulent  under  the  laws  of  Wisconsin. 

Sumner  v.  Hicks,  532. 
Where  two  assignments  are  made,  the  first  void,  the  second  free  from  objec- 
tion, and  made  before  any  creditor  has  acquired  a  lien,  the  latter  is 
valid.    Ik 
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BANK  STOCK.  Bee « 

BILL  XV  SQDITY.  Bee  Chancery. 

SLOOXADB. 

Who  may  question  the  existence  of  a  blockade.     The  Prko  (best,  685. 

In  whom  the  right  to  blockade  exists,  and  who  are  bound  to  respect  It 

A 

What  state  of  facts  ju^fles  the  exercise  of  this  right,  and  legalises  the  cap- 
ture of  a  neutral  vessel  for  violating  it  T    lb. 

A  civil  war  creates  the  same  belligerent  rights  against  neutrals,  as  a  war 
between  two  separate  and  independent  powers.    lb. 

A  state  of  war,  (civil  or  foreign,)  may  exist  without  a  formal  declaration. 

it. 

Under  what  circomstances  a  civil  war  may  exist  and  be  prosecuted  on  the 
same  footing  as  a  war  against  foreign  invaders.    lb. 

Nature  and  magnitude  of  the  present  civil  war,  and  the  rights  growing  out 
ofit    lb. 

The  President's  proclamation  of  blockade,  conclusive  evidence  that  a  state 
of  war  existed,  and  demanded  such  a  measure.    lb. 

Status  of  persons  residing  within  the  territory  occupied  by  the  hostile  party 
in  this  contest.    lb. 

A  vessel  in  a  blockaded  port,  is  presumed  to  have  notice  of  the  blockade  as 
soon  as  it  commences.    lb. 

Accident,  -which  delays  a  vessel  beyond  the  time  allowed  by  the  proclama- 
tion for  her  departure,  will  not  exempt  her  from  capture.    lb. 

Nor  is  a  warning  endorsed  on  her  register  necessary  to  legalise  her  capture. 

BOND. 

The  bonds  of  municipal  corporations  issued  by  lawful  authority,  with  inte- 
rest warrants  annexed,  are  commercial  securities. 

Moran  v.  Miami  Cbswf.,  TO9. 

The  holder  has  a  full  title.    lb. . 

Equities  which  might  have  availed  against  the  original  payee,  cannot  be 
set  up  by  the  corporation  against  a  third  party,  who  has  taken  the  bonds 
in  good  faith.     lb. 
(Bee  Bstopp«l—Mortc*s:«— Corporation— I*len.) 

OHANOXBY. 

Creditors  of  an  indebted  corporation  are  entitled  to  the  aid  of  a  Court  of 
Equity  against  such  corporation  and  its  debtors. 

Ogikfis  v.  Knox  Insurance  Company,  589. 

The  principle  of  distribution  between  such  creditors  where  a  portion  of  them 
invoke  the  aid  of  the  Court  after  the  others  have  prosecuted  their  bill 
to  a  decree,  cannot  be  settled  until  the  assets  are  collected,  and  the 
shares  paid  by  the  different  classes  of  debtors  are  ascertained.    IK 

A  general  decree  before  the  funds  are  collected,  that  they  shall  be  distri- 
buted among  certain  parties,  and  appointing  a  master  to  state  an 
account,  is  not  a  final  decree.    lb. 

Am  appeal  from  such  a  decree  will  be  dismissed  as  premature.    Ik 
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OHAVOSBY-KContlnmed.) 

The  Court  cannot  make  a  final  decree  until  after  the  report  by  a  master  and 
the  ascertainment  of  all  the  facts.     OgiMe  v.  JCnox  Insurance  Co.,  589. 

Where  a  lien  creditor  seeks  relief  in  Equity  in  behalf  of  himself  and  other 
creditors  of  the  same  class,  the  decree  should  provide  for  the  relief  of 
all.     Trustees  of  Wabash  and  Brie  Canal  v.  Bear*,  448. 

Rules  which  govern  a  Court  of  Equity  in  a  suit  for  the  abatement  of  a 
nuisance.    Mississippi  and  Missouri  Railroad  Company  v.  Ward,  485. 

A  party  seeking  relief  from  the  payment  of  purchase-money  on  the  ground 
of  fraud,  must  distinctly  allege  it  in  the  bill    Noonan  v.  Let,  499. 

What  averments  on  the  face  of  a  bill  in  equity  entitle  plaintiff  to  relief. 

Qriffingy.  0t»M!9. 

What  a  demurrer  to  a  bill  in  equity  is,  and  why  it  cannot  be  sustained 
Where  the  facto  as  stated  on  the  face  of  the  bill  entitle  plaintiff  to 
relief.    lb. 

A  bill  in  equity  will  be  dismissed  where  complainant  has  a  clear  remedy  at 
law.    Parker  v.  Woolen  Company \  545. 

The  Judges  of  United  States  Courts  may  dismiss  such  a  bill  sua  sponte, 
though  its  defects  are  not  noticed  either  in  the  pleadings  or  argu- 
ments,   lb. 

Where  a  bill  against  a  private  nuisance  does  not  show  plainly  that  com- 
plainant is  without  a  remedy  at  la*,  it  must  be  dismissed.    lb. 

In  cases  of  private  nuisance  the  jurisdiction  of  Courts  of  Equity  and  Courts 
of  Law  is  concurrent,  though  many  cases  will  sustain  a  legal  action 
which  would  not  justify  relief  in  equity.    lb. 

In  what  cases  equity  will  enjoin  a  nuisance.    lb. 
(See  Fraotioe— Lien.) 

OIiLBCTOB.   (See  Custom*.) 

ONSTITTJTIOH'AIi  LAW. 

State  power  of  taxation.  People  of  New  York  v.  Commissioners  of  Toms,  880. 

Why  a  State  has  no  power  under  the  Constitution  to  tax  the  loans  of  the 

Federal  government.    lb. 
The  clause  of  the  Constitution  which  forbids  the  taking  of  private  property 

for  public  purposes  without  compensation,  is  a  limitation,  not  on  the 

taxing  power,'  but  on  the  right  of  eminent  domain. 

Oilman  v.  Sheboygan  City,  510. 

(See  Taxation.) 
CONTRACT. 
A  contract  between  two  parties,  with  intent  to  defraud  a  third,  can  be  en- 

forced  by  neither  against  the  other.    Randall  v.  Howard,  585. 
The  fact  that  the  claim  of  the  third  party  was  fraudulent  does  not  change 

the  character  of  such  a  contract.    lb.  \ 

CORPORATION. 
Officers  and  directors  of  a  corporate  body  are  trustees  of  the  stockholders  and 

cannot  without  fraud  secure  to  themselves  advantages  not  common  to 

the  latter.    Koehler  v.  Iron  Company,  715. 
Corporation  must  execute  its  deed  under  its  corporate  seal,  rtberwise  deed 

is  void.    lb. 
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OORFORATXON^Ckmtbraed.) 

Duty  of  town  corporationi  to  repair  streets  and  bridges.    Their  ttabflh^y  for 
damages  occasioned  by  their  neglect  to  perform  it 

Nebraska  City  v.  CampbeU,  500;  Chicago  CUy  v.  JMMis,  418. 
Remedy  of  corporation  against  the  private  party  who  used  the  streets  so  as 

to  occasion  the  wrong.     Chicago  CUy  v.  Bobbin,  418. 
If  a  corporation  and  pi-irate  party  are  both  in  fault,  the  former  has  no 

remedy  over  against  the  latter.    lb, 
A  private  party  is  concluded  by  a  Judgment  against  a  corporation  for 
damages  occasioned  by  his  act  or  neglect,  if  he  might  have  defended 
the  suit  and  failed  to  do  so.    is. 
Express  notice  to  him  to  defend  such  suit  is  not  necessary.    lb. 

OOVXNA2TT. 
A  party  in  peaceable  possession  of  land,  under  a  defective  title,  must  sees 

his  remedy  at  law  on  the  covenants  in  his  deed.    Noonan  v.  Let\  499. 
He  cannot  be  relieved  from  the  payment  of  the  purchase-money  by  reason 

of  such  defective  title,  without  proving  fraud  or  misrepresentation.    lb. 

OUBTOMB 

Time  within  which  assumpsit  must  be  brought,  under  the  Act  of  1889,  by 
an  importer  against  a  collector  to  recover  back  excessive  duties. 

Curtis,  Adm'x,  v.  Midler,  461. 

Rights  of  importers  under  the  Act  of  1846.    lb. 

Is  the  Act  of  1845  retro-active?    Quere?    lb. 

A  party  seeking  redress  under  the  Act  of  1845  must  conform  strictly  to  its 
terms.    lb. 

A  general  protest  against  the  payment  of  duties  as  Illegal,  without  specify- 
ing the  grounds  of  illegality,  or  discriminating  between  different  articles 
imported,  does  not  meet  the  requirements  of  the  Act  of  1845.    lb. 

Distinctness  and  deflniteness  required  in  such  a  protest,  and  why  required? 
is. 

DAMAGES. 
To  be  measured  by  the  value  of  the  business  which  plaintiff  was  disquali- 
fied to  perform,  by  the  act  or  neglect  of  defendant. 

Nebraska  City  v.  Campbell,  500. 
liability  of  municipal  corporations  for  damages  occasioned  by  their  ne- 
glect   lb. 

DEBTOR  AJSTD  CREDITOR. 
Remedy  of  creditors  against  an  insolvent  corporation  and  its  debtors. 

Ogihie  v.  Knox  Ins,  Co.,  581. 
Distribution  of  assets  among  them.    lb. 

DUD.  c 

A  map  or  plat  referred  to  in  a  deed  to  fix  a  boundary  is  regarded  as  a  part 

of  it    Noonan  y  Xm,  499. 
It  is  immaterial  to  the  validity  of  the  deed  whether  such  map  or  plat  was 

illegally  made  or  not    lb. 
For  mode  of  executing  deeds  of  corporations  safe  i 
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DUVIBH 
▲  devise  of  lands  without  words  of  limitation  confers  an  estate  for  life  only. 

King  v.  Acton/nan,  408. 
Why  the  Courts  have  been  astute  in  finding  exceptions  to  this  rule.    lb. 
Power  given  to  devisee  to  do  with  land  as  he  pleases  supplies  legal  words 

of  limitation  and  gives  him  a  fee.    lb. 
A  charge  upon  a  devisee  to  pay  debts  raises  an  undefined  estate  to  a  fee.   lb. 
This  charge  operates  to  create  a  fee  without  regard  to  its  insignificance,  or 

the  probability  that  devisee  will  ever  have  to  pay  it,  or  the  value  of  the 

land  devised — facts  into  which  Courts  will  not  inquire,    lb. 
The  fact  that  a  testator  gives  one  piece  of  land  to  a  devisee  to  dispose  of  as 

he  pleases,  and  another  to  the  same  person  without  these  or  any  like 

words,  raises  no  implication  that  a  fee  was  not  intended  to  be  given  in 

the  latter  case.    lb. 
A  Court  may  look  beyond  the  face  of  a  will  to  explain  an  ambiguity  as  to 

the  person  or  property  to  which  it  applies,  but  never  for  the  purpose  of 

enlarging  or  diminishing  the  estate  devised,    lb. 

DI8TBIBUTION.   (Bee  Ohanosry.) 
DUTU28.   (Bos  Custom**) 

SBBOB. 
Distinction  between  writs  of  error  under  the  22d  and  25th  sections  of  the 
Judiciary  Act  and  practice  upon  each.     Taylor  v.  Morton,  481. 

B8TATB8.   (Bee  Devise.) 
rSTOPPBIi. 
A  municipal  corporation  which  issues  bonds  purporting  on  their  face  to  be 
issued  in  conformity  with  a  statute,  is  estopped  from  denying  that  met 
when  they  have  been  put  into  the  market 

Moron  v.  Miami  Gommieeionert,  722. 

KVlDflJUUfl. 
A  Court  may  instruct  the  jury  that  the  testimony  of  a  witness,  if  true,  will 
establish  a  specified  fact,  leaving  the  jury  to  decide  upon  his  credi- 
bility.   Bueeell  v.  Ely,  575. 
Upon  what  the  propriety  of  such  instruction  depends,    lb. 
Bhop-books  showing  the  cost  and  quantity  of  materials,  are  better  evidence 
of  the  value  of  work  than  the  testimony  of  experts,  taken  en  part*  after 
it  was  done.    SMp  Potomac,  581. 
Evidence  of  the  value  of  plaintiff's  business  admissible  in  an  action  foi 
damages  for  a  bodily  injury  which  disqualified  him  to  perform  i*. 

Ntbraeka  City  v.  Campbell,  590. 
State  laws  concerning  evidence  in  cases  at  common  law,  are  rules  of  de- 
cision binding  on  the  United  Sutes  Courts.    Wright  v.  Bale*,  585. 
When  parol  evidence  is  admissible  in  connection  with  a  written  instrument. 

Noonan  v.  Lee,  499. 
■XOBPTIOCT. 
An  exception  taken  before  the  Jury  retire  may  be  drawn  out  and  sealed 
afterwards.    Dredge  v.  Fbreyth,  568 ;  KeUogg  v.  Fortyth,  57L 
Vol  II.  47 
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BXCXPTIOV— (Continued.) 
The  Court  mutt  decide  the  time  within  which  it  most  be  draw*  <Mft  ted 

presented.    Dredge  v.  Foreyth,  568/  Keilogg  v.  Fortyth,  571. 
▲  bill  of  exceptions  most  either  embody  or  plainly  refer  to  the  testimony  on 

which  its  allegations  are  grounded.    RueeeU  v.  My,  570. 

FIN AIi  DEOBKBL 
A  decree  for  the  sale  of  mortgaged  premises  is  a  final  one,  and  in  appeal 

lies  from  it.    Broikon  v.  Railroad  Company,  524. 
A  general  decree  of  a  Court  of  Equity,  that  funds  not  yet  collected  but 

secured  by  judgments,  shall  be  distributed  among  certain  parties,  and 

appointing  a  master  to  state  an  account,  is  not  a  final  decree. 

Ogilvie  v.  Knox  Insurance  Company,  539. 
An  appeal  from  such  a  decree  will  be  dismissed  as  premature.    lb. 
The  Court  cannot  make  a  final  decree  until  after  a  report  by  a  master  and 

an  ascertainment  of  all  the  facts.    lb. 
An  order  of  a  Circuit  Court  to  put  a  purchaser  of  property  sold  under  ifc, 

direction,  into  possession,  is  not  a  decree  from  which  the  tenant  can 

appeal  to  this  Court.     Callan  v.  May,  541. 
If  the  tenant  claimed  the  right  to  remain  under  an  agreement  with  the  put 

chaser,  his  remedy  was  a  bill  for  an  injunction,  on  which  a  final  decree 

could  hare  been  made  and  an  appeal  taken.    lb. 

FRAUD. 
Fraud  or  misrepresentation  only,  and  not  mere  defect  of  title,  can  relieve 

a  purchaser  in  peaceable  pooosesoion  of  land  from  the  payment  of  the 

purchase-money.    Noonan  v.  Lee,  499. 
In  such  case  of  defective  title  he  must  seek  his  remedy  at  law  on  the  cove- 
nants in  the  deed,    lb. 
Where  there  are  neither  fraud,  nor  covenants  of  warranty,  on  which  h# 

cajfteek  a  remedy  at  law,  he  is  without  remedy.    lb. 
To  obtain  relief  on  the  ground  of  fraud,  it  must  be  distinctly  alleged  In  the 

bill.    lb. 
A  contract  between  two  parties  with  intent  to  defraud  a  third  can  be  enforced 

by  neither  against  the  other.    Randall  v.  Howard,  588. 
The  fact  that  the  claim  of  the  third  party  was  fraudulent  does  not  change 

the  character  of  such  a  contract    lb. 

JURISDICTION. 
Local  Jurisdiction  of  a  Federal  Circuit  Court  to  inquire  into  a  nuisance  on  a 

navigable  river  between  two  States. 

Mi$$i$*ippiand  MkeouHR.  R.  Co.  v.  Ward,  465. 
Equity  jurisdiction  of  the  Courts  of  the  United  States.  Noonan  v.  Lee,  499. 
Whence  derived.    lb. 

Uniformity  of  power  and  rales  of  decision.    lb. 
Roles  of  decision  established  by  the  Supreme  Court  unaflhoteti  by  State 

legislation.    lb. 
District  Courts  of  the  United  States  cannot  direct  a  mortgagor  to  pay  the 

balance  of  a  debt,  unsatisfied  by  the  sale  of  the  mortgaged  premises 

without  U»auth>rity  of  a  nUe  of  the  Supreme  Court.    Ik 
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MBI8DIOTION--(Oontin«ed.) 
Jurisdiction  of  Courts  of, Law  and  Jfiquityin  cases  of  private  nuisance. 

Barker  v.  Wools*  Co.,  648. 
Slate  Courts  have  sole  jurisdiction  in  cases  which  turn  entirely  on  the 
validity  or  interpretation  of  State  Laws,  and  this  Court  has  no  appel- 
late power  over  their  judgments.     Oongdon  v.  Goodman,  574. 
Jurisdiction  of  this  Court  in  cases  of  appeal  from  State  Courts. 

BandaU  v.  Howard,  580. 
Where  the  errors  of  such  courts  must  be  reviewed.    lb. 
The  remedy  where  their  decrees  are  sought  to  be  perverted.    lb. 
A  controversy  once  decided  by  a  Court  having  jurisdiction  cannot  be  re- 
examined by  another  Court  of  concurrent  jurisdiction  in  a  suit  between 
the  same  parties  or  their  privies.    Farrish's  Lome  v.  Herri*,  606. 
Money,  or  a  right  which  can  be  measured  in  money,  is  necessary  to  give 
this  Court  jurisdiction  under  the  22d  sec.  of  the  Judiciary  Act  of  1789. 

Ds  Kraft  v.  Barney,  704. 
A  claim  to  the  guardianship  of  children,  not  based  on  the  pecuniary  value 
of  the  office,  is  without  the  jurisdiction  of  this  Court.    lb. 

IJLSTD  LAW.  (California  Claims) 

What  will  not  be  deemed  a  good  grant  by  the  Supreme  Government  of 

Mexico.     United  States  v.  CastiUsro,  17. 
Construction  of  a  dispatch  by  the  Minister  of  Relations  to  the  Governor  of 

California  requesting  that  claimant  be  put  in  possession  of  two  leagues 

of  land.    lb. 
Governor  had  no  power  to  grant  land  already  appropriated    lb. 
The  treaty  of  1848,  as  originally  agreed  to,  the  correspondence  which  pre 

ceded  it,  and  the  protocol  annexed  to  it,  are  evidence  against  any  title 

which  has  a  later  date  than  May  18th,  1846.    lb. 
The  assignee  of  a  Mexican  land  title  might  have  presented  his  case  to  the 

Land  Commission  in  his  own  name.     United  States  v.  Grimes,  610. 
Where  the  land  was  portioned  out  among  many  vendees,  the  original 

grantee  should  have  presented  the  claim.    lb. 
The  assignee  of  a  portion  of  a  claim  cannot  shake  a  decree  rejecting  the 

the  whole  of  it,  without  producing  new  evidence.    lb. 
The  Government  will  not  issue  patents  to  both  the  original  claimant  and 

his  vendee.    lb. 
The  Land  Commission  should  have  consolidated  the  cases  of  an  original 

grantee  and  his  assignees  petitioning  for  the  same  land.    lb. 
It  was  their  duty  to  decide  between  the  grantee  and  the  Government,  and 

not  to  settle  the  disputes  of  the  assignees.    lb. 
One  false  title  paper  in  a  California  land  case,  affords  strong  ground  foi 

believing  that  the  others  are  fabricated,  (though  apparently  genuine,) 

when  authenticated  by  the  same  witnesses  in  the  same  way,     United 

States  v.  GaXaraith,  894. 
in  unexplained  alteration  in  the  date  of  a  grant,  While  in  the  hands  of 

tf  aimants,  is  cause  for  its  rejection  in  this  Court.    lb. 
Hartnell'e  index  not  evidence  that  a  grant  was  made  at  the  time  of  its 

date.    lb. 


740  INDEX. 

ULXtD  L1W- (Continued.) 
What  possession  is  necessary  to  sustain  a  claim  to  land  in  California,  m- 
supported  by  title  papers.     United  States  v.  Chaboya,  598. 

ItAJTD  IjAW.   (United  States.)   Bee  Public  Land*. 
LIEN. 
The  lien  of  a  bond-holder  who  has  lent  money  to  a  State  on  the  pledge  of 

certain  property  by  its  legislature,  cannot  be  divested  or  postponed  by  a 

subsequent  act  of  such  legislature. 

Trustees  of  Wabash  and  Erie  Canal  Company  v.  Been.  448. 
Such  bondholder  is  protected  by  the  clause  of  the  Constitution  of  the  United 

States  which  forbids  a  State  to  pass  a  law  impairing  the  obligation  of 

contracts.    lb. 
The  bondholder  does  not  lose  the  lien  of  his  first  bonds  by  surrendering  or 

exchanging  others  of  later  date  and  of  inferior  security  for  canal  stock 

or  other  State  pledges.    lb. 
Purchase-money  is,  in  equity,  a  lien  on  land  sold  where  the  purchaser  lias 

taken  no  separate  security.     Chilton  v.  Braiders  Administratrix,  458. 
Married  women  are  included  in  this  rule.    lb. 
In  what  cases  judgments  and  decrees  of  United  States  Courts  are  liens  upon 

real  estate.     Ward  v.  Chamberlain,  480. 
A  decree  for  the  payment  of  money  in  an  admiralty  suit  in  personam,  stamU 

as  a  lien  on  the  same  footing  as  a  decree  in  equity.    lb. 
Where  judgments  and  decrees  in  equity  of  State  Courts  are,  by  State  law*, 

liens  upon  land,  decrees  in  Admiralty  of  United  States  Courts,  have  the 

same  character  and  are  equally  binding.    lb. 
Rights  of  libellant  and  respondent  where  such  lien  is  established.    lb. 

LIMITATION  (STATUTE).. 

Statutes  of  limitations  of  the  several  States  recognized  by  the  United  States 
Courts.     Leffingwell  v.  Warren,  699. 

How  they  are  construed.    lb. 

They  constitute  a  rule  of  decision  under  the  Judiciary  Act  of  1798.    lb. 

The  interpretation  of  a  State  statute  by  its  highest  Court,  is  as  binding  00 
the  United  Stales  Courts  as  the  text    lb. 

Where  such  Court  changes  its  views,  this  Court  follows  the  latest  adjudica- 
tions.  Jb. 

The  lapse  of  time  under  the  statute  of  limitations  not  only  bars  the  remedy 
but  extinguishes  the  right.    lb. 

It  vests  a  perfect  title  in  the  adverse  holder.    lb. 

Interpretation  of  and  application  of  the  Wisconsin  statute  of  limitations  to 
lands  sold  for  taxes.    lb. 

MTjrnra  law  (icnxioAm 
What  is  necessary  to  constitute  a  good  mining  title  under  the  Ordinances 

of  1788.     United  States  v.  CastiUero,  17. 
Registry,  and  measurement,  and  marking  of  pertenencias  are  indispensable, 

ik 

What  evidence  will  be  received  as  sufficient  to  prove  registry.    Ik 

vVhat  is  registry.    lb. 
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MINING  LAWS,  (MexioanWOonttnued.) 

Discovery  without  registry  and  designation  is  no  title. 

United  Statu  v.  OaitiUero,  17. 

Who  has  jurisdiction  to  register  mines.    lb. 

What  1 3  not  a  confirmation  by  the  Supreme  Government  of  a  mining  title 
claimed  under  a  proceeding  before  an  Alcalde.    lb. 
HOBTGAGE. 

A  secret  understanding  between  a  mortgagor  and  mortgagee  for  a  sham  sale 
of  the  mortgaged  premises  to  the  latter,  in  order  to  defraud  a  third  party, 
will  not  sustain  a  bill,  brought  by  the  mortgagor,  to  restrain  the  mort- 
gagee and  sham  purchaser  from  selling  the  property  for  his  own  benefit. 

Randall  v.  Bauwrd,  585. 

A  seal  ia  necessary  to  make  the  mortgage  of  a  corporation  legal  and  valid. 
KoeMer  v.  Black  Rtoer  Folk  Iron  Company,  713. 

But  the  seal  will  not  avail  to  make  it  the  act  of  the  corporation  unless 
affixed  by  proper  authority.    lb. 

The  presumption  is,  that  the  seal  was  rightfully  affixed,  bat  this  presump- 
tion may  be  repelled  by  parol  evidence.    lb. 

Where  it  is  proved  that  a  corporate  seal  was  not  affixed  to  a  mortgage  by 
the  proper  officer,  or  under  his  direction,  the  mortgagee  must  show  that 
it  was  properly  sealed,  or  the  presumption  of  law  is  that  the  seal  wre 
fraudulently  affixed,    lb. 

A  mortgagee  cannot  be  decreed  equitable  relief  on  a  bill  in  which  he  assei  a 
legal  rights  only.    lb. 

One  mortgagee  is  not  necessarily  a  party  to  a  salt  to  foreclose  brought  1  y 
another  mortgagee  against  a  Railroad  Company,  their  bonds  beb  g 
secured  by  different  portions  of  its  road. 

Bronson  v.  Railroad  Company,  52  L 

A  purchaser  at  a  sale  under  an  elder  mortgage  cannot  intervene  to  ket  p 
down  the  amount  claimed  in  a  suit  against  the  company  by  a  Juni>r 
mortgagee.    lb. 

Where  any  part  of  the  Company's  property  is  claimed  to  be  covered  by  bail 
mortgages,  a  suit  for  foreclosure  brought  on  one  of  them  cannot  deter- 
mine the  question.    lb. 

General  creditors  having  no  specific  lien  cannot  intervene  in  a  contest  be» 
tween  the  debtor  and  a  third  party.    lb. 

A  decree  for  the  sale  of  mortgaged  premises  is  a  final  one  and  an  appeal  lies 
from  it.    lb. 

The  right  of  a  mortgagee  to  appeal  cannot  be  suspended  by  litigation  in 
which  he  has  no  interest,  and  to  which  he  is  not  a  party.    lb. 

In  Wisconsin  foreclosure  and  sale  arc  necessary  to  pass  the  fee  of  mortgaged 
premises  to  mortgagee.    Ruuell  v.  Elyy  575. 

Mortgagor  may  pass  the  legal  title  by  deed  made  between  the  date  of  nil 
bond  and  the  foreclosure  of  the  mortgage.    lb. 

But  a  mortgagee  in  lawful  possession  may  hold  it  until  his  debt  is  paid.  lb. 

Possession  obtained  by  mortgagee  through  collusion  with  mortgagor** 
tenant  is  not  lawful.    lb. 

A.  mortgagee  seeking  a  foreclosure  may  elect  to  consider  the  whole  amount 
of  his  bond  due,  though  an  instalment  is  not  actually  due  at  the  time  of 
the  filing  of  he  bilL    Noonan  v.  Xee,  499. 
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In  such  case  he  is  entitled  to  a  decree  for  the  full  amount 

Jfoonan  r.  Lm,  499. 

A  mortgagor  cannot  be  compelled  by  a  District  Court  of  the  United  State* 
to  pay  the  balance  of  a  debt,  unsatisfied  by  the  sale  of  the  mortgaged 
premises,  without  the  authority  of  a  rule  of  the  Supreme  Court    lb. 

BUIBAVOIL 

In  what  case  the  occupant  or  owner  of  a  building  Is  chargeable  with  a 

nuisance.     Chicago  v.  Robbing  418. 
In  what  case  the  contractor  is  chargeable.    lb. 
What  is  a  nuisance  on  a  navigable  river. 

MitHaHppi^MiBtoiiHIharoadOomptmpT.  W*ri>  488. 
flow  it  may  be  abated.    lb. . 
What  Jurisdiction  the  Federal  Courts  have  in  a  case  where  the  »"4«wt  ft* 

on  a  river  dividing  two  States.    lb. 
Who  may  complain  and  carry  on  the  proceeding,    lb. 
Requisites  of  a  bill  against  a  private  nuisance. 

Parker  v.  Woolen  Comp&nf,  646. 
Jurisdiction  of  Courts  of  Law  and  Equity  in  cases  of  private  nuisance.  IK 
In  what  cases  equity  will  enjoin  a  nuisance.    lb. 

PABTNEBBHIP. 

Where  the  surviving  partner  of  an  insolvent  firm  assigned  certain  lots 
belonging  to  the  firm  for  the  benefit  of  its  creditors,  the  heirs  of  the 
deceased  partner  cannot  be  made  parties  to  a  suit  involving  the  title  to 
the  lots,  on  the  ground  of  any  relation  of  trust  or  confldence'subsisting 
between  them  and  the  assignee.    Rothwell  v.  Dewee*y  618. 

The  party  who  makes  a  contract  and  performs  the  work  under  it,  can 
recover  in  an  action  upon  it  In  his  own  name,,  although  he  has  a  part- 
ner.   Ship  Potomac,  581. 

PATENT. 
Parties  employing  the  services  of  an  inventor  under  an  agreement  that  ha 
shall  devote  his  ingenuity  to  perfecting  a  machine  for  their  benefit,  can 
lay  no  claim  to  a  patent  for  improvements  conceived  by  him  after  the 
expiration  of  such  agreement.    Appleton  v.  Bacon%  899. 

PATENT.   (Land.) 
Patents  for  lands  in  Peoria  (subject  to  French  claims)  fee-simple  titles. 

Dredge  v.  AnyO*  8*8. 

Hew  such  titles  may  be  superseded  or  annulled.    lb. 
Intention  and  meaning  of  the  Act  of  1898,  touching  Peoria  lots.    AV 
Effect  of  possession  taken  and  maintained  by  patentee.    lb. 
When  the  Statute  of  Limitations  will  protect  him.    lb. 
Possession  of  part  of  a  quarter  section  avails  to  maintain  a  claim  to- the 
whole  of  it.    lb. 
PLEADING. 
A  party  seeking  relief  from  the  payment  of  purchase  money  on  the  gtimni 
of  fraud,  must  distinctly  allege  it  in  the  bill    Koon*n  v.  Im>  499- 
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KBADUrOHOoptl&ued.) 
What  averments  on  the  face  of  a  bin  fat  equity  entitle  plaintiff  to  relief. 

Griffing  v.  <H»,  619. 

What  a  demurrer  to  a  bill  in  equity  is,  and  why  it  cannot  be  sustained 

where  the  facts  as  stated  on  the  face  of  the  bill  entitle  plaintiff  to 

relief.    lb.  < 

The  Statute  of  Frauds  may  be  taken  advantage  of  on  demurrer  to  a  UP 

which,  on  its  face,  states  a  case  covered  by  the  statute. 

JtonaWv.  J&twf,68tf. 
(Bee  Chanoerx.) 

PO80B8SIOBT. 

The  Statute  of  Wisconsin  permits  a  grantor,  out  of  possession,  to  make  s 
valid  conveyance  of  lands  adversely  held  by  another. 

Jfoonan  v.  L*,  499. 

Effect  of  such  conveyance  where  the  adverse  possession  is  by  virtue  of  a 
paramount  title.    lb. 

Where  the  paramount  title  is  in  the  warrantor,  and  the  adverse  possession 
tortious.    lb. 

Fraud  or  misrepresentation  only,  and  not  mere  defect  of  title,  can  relieve  a 
purchaser  in  peaceable  possession  of  land  from  the  payment  of  the  pur- 
lin se  money.    lb. 

In  &—  case  of  defective  titie^  he  must  seek  his  remedy  at  law  on  the  cove- 
nants in  the  deed.    lb. 

Where  there  are  neither  fraud,  nor  covenants  of  warranty  on  which  lie  can 
seek  a  remedy  at  law,  he  is  without  remedy.    lb. 

To  obtain  relief  on  the  ground  of  fraud,  it  must  he  distinctly  alleged  in  the 
bill.    i*. 

PBACTICSL 
Rules  of  property  of  a  State  fully  settled  by  its  Courts  are  adopted  by  this 

Court     Chicago  City  v.  BoMn$f  418. 
Where  private  rights  are  to  be  determined  by  common  law  rules  alone,  this 

Court  does  not  feel  bound  by  the  decision  of  State  Courts,    lb. 
Power  of  this  Court  to  revise  the  proceedings  of  a  Circuit  Court  in  a  case 

brought  up  on  a  certificate  of  division.     Ward  v.  ChambwUn,  480. 
To  what  it  is  confined.    lb. 
In  what  cases  judgments  and  decrees  of  United  States  Courts  are  liens  upon 

real  estate.    lb. 
▲  decree  for  the  payment  of  money  in  an  admiralty  suit  i!n  jMrwuifR,  stands, 

as  a  lien,  on  the  same  footing  as  a  decree  in  equity.    lb. 
Where  the  Judgments  and  decrees  in  equity  of  State  Courts  are,  by  the  laws 

of  the  State,  liens  upon  land,  decrees  in  admiralty  of  the  Courts  of  jthe 

United  States,  have  the  same  character  and  are  equally  binding,    lb. 
Rights  of  lihellant  and  respondent  where  such  lien  is  established.    lb. 
An  exception  taken  before  the  Jury  retire,  may  be  drawn  ort  and  sealed 

afterwards.    Drtdg*  Y.FonytX,  66  < ;  EMogg  v.  Fonyth,  571. 
The  Court  must  decide  the  time  within  which  it  must  be  drawn  on*  and 
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PBAOTICB-(Continue<L) 
A  bill  of  exceptions  must  either  embody  or  plainly  refer  to  the  testimony  < 

which  its  allegations  are  grounded.    Russell  v.  Ely,  675. 
The  decree  of  a  Court  below  will  not  be  reversed  in  this  Court  upon 

doubts  raised  upon  conflicting  evidence.    Ship  Potomac,  581. 
It  is  presumed  to  be  right,  and  will  not  be  reversed  until  clearly  shown  to 

be  wrong.    lb. 
Where  a  lien  creditor  seeks  relief  in  equity  in  behalf  of  himself  and  other 

creditors  of  the  same  class,  the  decree  should  provide  for  the  relief  of 

all.     Trustees  Wab.  and  Erie  Canal  v.  Beers,  448. 
Rules  which  govern  a  Court  of  Equity  in  a  suit  for  the  abatement  of  a 

nuisance.    Mississippi  and  Missouri  Railroad  Company  v.  Ward\  485. 
State  laws  concerning  evidence  in  cases  at  common  law,  are  rules  of  deci- 
sion binding  on  the  United  States  Courts.     Wright  v.  Bales,  535. 
The  order  of  a  judge  granting  an  appeal,  is  no  proof  that  he  concedes  or 

even  favors  appellant's  claim.     CaUan  v.  May,  541. 
A  question  repeatedly  decided  in  this  court,  is  settled  beyond  further  discom- 

sion.     Wright  v.  Sill,  544. 

(See  Chancery— Jurisdiction— Final  Decree— Error— Evidence.) 

PRE-EMPTION.    (Bee  Public  Lands.) 

PRINCIPAL  AND  AGENT. 
Where  an  agent  with  consent  of  his  principal,  holds  himself  out  as  Uw 

owner  of  the  principal's  property,  a  sale  by  the  agent  of  such  property 

for  his  own  benefit,  binds  the  principal,  unless  he  can  show  that  vendee 

had  notice.     Calais  Co.  v.  Van  Pelt's  Administrator,  872. 
Between  the  principal  and  agent  themselves,  the  legal  title  of  the  agent 

avails  only  as  a  lien  for  his  own  charges.    lb. 
But  the  full  title  passes  to  a  purchaser  who  buys  in  good  faith,  and  for  a 

valuable  consideration.    lb. 
Equitable  ownership  cannot  avail  agunst  such  a  purchaser  who  buys  from 

an  agent  to  whom  the  equitable  owner  has  confided  the  legal  title.    Ik. 
Secret  instructions  from  the  equitable  to  the  legal  owner,  do  not  affect  the 

purchaser  without  notice.    lb. 
The  equitable  owner  must  prove  that  the  purchaser  was  cognizant  of  such 

instructions,  to  make  them  avail  against  him.    lb. 
Such  proof  must  be  fuller  where  the  sale  was  for  a  fair  price,  than  when 

the  bargain  was  hard  and  unequal.    lb. 

PRIZE    (Bee  Blockade 0 
PUBLIC  LANDS. 

Power  of  this  Court  to  ieview  the  Judgments  of  the  General  Land  Office. 

Lindsay  v.  Uawes,  654. 
Where  a  party  purchases  public  land,  and  by  a  mistake  in  the  Government 

survey,  discovered  after  he  has  built  his  house,  finds  himeel   outside 

the  limits  of  the  tract  for  which  he  has  paid,  the  Commissioner  of  he 

Land  Office  cannot  set  aside  the  sale.    lb. 
The  Government  is  bound  by  the  original  survey.    lb. 
Where  the  house  of  a  pre- emptor  is  built  on  the  line  dividing  two  quarter 

sections,  his  residence  in  it  gives  t  im  a  pre-emption  right  in  either.   Js\ 
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FUBOHA81B. 
The  rule  of  law  where  a  party  purchases  property  under  the  direction  of  of 

on  behalf  of  another.    Rothwell  ▼.  Dewees,  618. 
.The  rule  where  one  of  two  devisees  or  tenants  in  common,  holding  undet 

an  imperfect  title,  buys  in  the  outstanding  one.    lb. 
The  reason  for  this  rule.    lb. 

It  is  applicable  as  well  to  the  husband  of  a  tenant  In  common  as  to  one  of 
the  immediate  copartners.    lb. 

BBAIi  ESTATE. 
Interpretation  of  the  Statute  of  Ohio,  authorizing  a  party  in  possession  of 

real  estate  to  bring  suit  against  a  party  who  claims  it  to  determine  the 

title.    ParrisJCs  Lessee  v.  Uteris,  606. 
The  judgment  of  the  Court  in  such  a  case  settles  plaintiff's  title  as  well  as 

that  of  defendant.    lb. 


The  equitable  owner  of  property  cannot  divest  the  title  of  a  bona  fide  pur- 
chaser without  notice,  who  has  bought  from  an  agent  to  whom  the 
equitable  owner  has  secretly  confided  the  legal  title. 

Calais  Company  v.  Van  PeWs  Administrator,  872. 

Secret  instructions  from  the  equitable  to  the  legal  owner  do  not  affect  such 
a  purchaser  unless  it  can  be  shown  that  he  was  cognizant  of  them.    Jfr. 

I*he  proofs  which  go  to  charge  him  with  notice  must  be  fuller  where  the 
sale  was  for  a  fair  price  than  where  the  bargain  was  hard  and  une- 
qual,   lb. 

5?ATUTB. 
The  interpretation  of  a  State  statute  by  its  highest  Court  is  as  binding  <tn 
the  United  States  Courts  as  the  text. 

Sumner  v.  Hicks,  633 ;  LeffingweU  v.  Warren,  599. 
Where  such  Court  changes  its  views,  this  Court  follows  the  latest  adju- 
dication,   lb. 
How  acts  of  incorporation  and  other  statutes  granting  special  privileges  are 

to  be  construed.    Mbran  v.  Miami  Commissioners,  722. 
Qualification  of  the  general  rule.    lb. 

TAXATION. 
Stock  of  the  United  States  not  taxable  by  State  laws. 

People  of  New  York  v.  Commissioners  of  Taxes,  620. 

▲  State  law  foT  such  purpose  unconstitutional,  whether  the  tax  is  imposed 

on  United  States  stock  eo  nomine,  or  upon  the  aggregate  property  of 
one  who  holds  such  stock.    lb. 

▲  tax  upon  the  nominal  capital  of  a  bank ,  without  reference  to  the  nature 

or  value  of  the  property  composing  it,  is  annexed  to  the  franchise  as  a 

royalty  for  the  grant,  and  is  not  a  burden  imposed  on  the  property 

itself,    lb. 
The  law  of  New  York  concerning  bank  taxation— what  it  is— and  how  St 

is  to  be  construed.    lb. 
The  capita]  of  a  bank  wrested  in  United  States  stocks  is  not  liable  to  Stale 

taxation,    lb. 
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This  Court  is  without  power  to  control  or  rsstrsln  the  1 
State  exercised  within  Constitutional  limits. 

PoopU  of  Now  York  v.  Comni$$ionor$  of  Tawei,  ISO. 

Why  a  State  tax  upon  the  loans  of  the  Federal  Government  is  unconstitii- 
tional.    lb. 

A  State,  by  the  act  of  her  Legislature,  may  delegate  to  a  municipal  cor- 
poration the  power  to  issue  bonds  and  to  tax  property  to  pay  them, 
without  abridging  her  own  right  to  regulate  and  modify  such  tax. 

Oilman  ▼.  Sheboygan  City,  510. 

Such  an  act  is  not  a  contract  with  the  bondholders.    lb. 

Ifiven  if  held  to  be  a  contract  the  tax-payers  cannot  complain  while  the 
bondholders  are  silent    lb. 

Abridgment  of  the  sovereign  powers  of  a  State  by  an  act  of  her  Legislature 
is  not  to  be  assumed.    lb. 

A  law  authorising  a  public  corporation  to  borrow  money  and  pay  it  by  a 
tax  does  not  take  private  property  for  public  purposes,  and  is  oonsfttn* 
tlonal.    lb. 

The  clause  of  the  Constitution  which  forbids  such  a  taking  is  a  tlmftstion, 
not  on  the  taxing  power,  but  on  the  right  of  eminent  domain.    lb. 

TBUBT. 
The  rule  of  law  where  a  party  purchases  property  under  direction  of  or  on 

behalf  of  another.    SoihweU  v.  Domes,  018. 
The  rule  where  one  of  two  devisees  or  tenants  in  common  holding  under  an 

imperfect  title  buys  the  outstanding  one.    lb. 
The  reason  for  this  rule.    lb. 
It  Is  applicable  as  well  to  the  husband  of  a  tenant  in  common  as  to  the  ism 

mediate  co-partners.    lb. 

W2U*  (Bee  Devise*) 


